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PREFACE 


This  book  has  been  compiled  in  recognition  of  the  neces^ 
sity  for  a  convenient  volume  of  the  most  important  de- 
cisions of  the  Federal  Courts,  applying  their  rules  of  prac- 
tice, and  announcing  the  principles  upon  which  those  rules 
are  based.  The  difficulty  has  been  to  eliminate  from  the 
mass  of  valuable  material,  cases  which  merely  restate  a 
principle  before  announced.  The  Editor  has  endeavored  ' 
to  select  the  leading  cases  under  each  rule  and  avoid  repn 
etition.  Of  the  great  number  of  cases  cited,  it  will  be 
found  that,  with  few  exceptions,  the  citation  is  from  the 
body  of  the  case,  and  usually  in  the  language  of  the  Justice 
or  Judge  delivering  the  opinion.  It  is  believed  that  the 
selection  of  cases  will  be  approved  and  that  the  volume 
will  be  found  very  useful  to  the  Bench  and  Bar. 

William  Whitwell  Dewhurst. 

St.  Augustine,  Florida,  May  1,  1907. 
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ETJLES 

OF   THB 

SUPREME  COURT  OF  THE  UNITED  STATES 

From  a.  d.  1790  to  a.  d.  1852 


Rule  I 

(February  3,    1790.) 


Ordered,  That  John  Tucker,  Esq.,  of  Boston,  be  the 
clerk  of  this  court. 

That  he  refiide  and  keep  his  office  at  the  seat  of  the  na- 
tional government,  and  that  he  do  not   clerk's  office  to  be  at 

, .  . , ,  ,  ^  .       seat     of     goYemment. 

practice  either  as  an  attorney  or  counsel-   cierk  not  to  pracUce  as 

an    attorney    or    ooim- 

lor  in  this  court  while  he  shall  continue  to   seUor. 
be  clerk  of  the  same. 


Rule  II 

(February   6.    1790.) 

It  shall  be  requisite  (until  further  ordered)  to  the  ad- 
.mission  of  attorneys  or  counsellors  to   Qualifications  of  attor. 
practice  in  this  court,  that  they  shall   »w«d  «>unseUors. 

have  been  such  for  three  years  past  in  the  supreme  courts 
of  the  State  to  which  they  respectively  belong,  and  that 
their  private  and  professional  character  shall  appear  to  be 
fair. 

Rule  III 

(February  5.    1790.) 

Counsellors  shall  not  practice  as  attor-    Counsellors  not  to  act 

,,  .as  attorneys;  and  vice 

neys,   nor  attorneys  as   counsellors,   in  versa, 
this   court. 

^  See  Rule  li. 

1  1 


2  RULES  OF  THE  SUPREME  COURT 

Rule  IV 

(February  5.  1700.) 

[Rescinded.]    Counsellors  and  attorneys  shall  respectively 

Oath  of  attorneys  and    ^^^6   the   following   Oath,   viz:   "I,    , 

oounaeUora.  solemnly  sweai  that  I  will  demean  my- 

self (as  an  attorney  or  counsellor  of  the  court)  uprightly, 
and  according  to  law;  and  that  I  will  support  the  Constitu- 
tion of  the  United  States." 

See  Rule  6. 

Rule  V 

(February  5.  1700.) 

All  process  of  this  court  shall  be  in  the  name  of  the  Pres- 

Prooeas  to  run  in  the  i^ent  of  the  United  states  (unless  and 
name  of  the  Prettdent.  ^^    j^    g^^    otherwise    be    provided 

by  law). 

Rule  VI 

(February  7,  1701.) 

Counsellors  and  attorneys  admitted  to  practice  in  this 
Oath  of  attorneys  and  court,  shall  take  either  an  oath,  or  in 
S'^SSe"©!  "Sith * p^  proper  cases,  an  affirmation,  of  the  tenor 
soriBed  by  Rule  4.         prescribed  by  the  rule  of  this  court  on 

that  subject,  made  February  Term,  1790,  viz:  "I,  , 

do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I 
will  demean  myself  as  an  attorney  or  counsellor  of  this 
court,  uprightly,  and  according  to  law;  and  that  I  will 
support  the  Constitution  of  the  United  States." 

Rule  VII 

(August  8,  1791.) 

The  chief  justice,  in  answer  to  the  motion  of  the  attorney- 
Practice  of  the  courts  general,  made  yesterday,  informs  him 
Chancery  in   England   and  the  bar,  that  this  court  consider  the 

to   furnish    outlines   of  ^.  ^    ^,  ^         ^   i  •       i      i  i 

practice.  practice  of  the  courts  of  king's  bench, 

and  of  chancery,  in  England,  as  affording  outlines  for  the 
practice  of  this  court;  and  that  they  will,  from  time  to  time, 
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make  such  alterations  therein  as  circumstances  may  render 
necessary. 

Now  Rule  8. 

Rule  VIII 

(February  4,  1705.) 

The  court  gave  notice  to  the  gentlemen  of  the  bar,  that 
hereafter  they  will  expect  to  be  furnished   couMei  to  funush  auto- 
with  a  statement  of  the  material  points   "'^^  °'  p°^**- 
of  the  case  from  the  counsel  on  each  side  of  a  cause. 

See  Rule  29.  Rule  aa.  and  Rule  57. 
Now  Rule  21. 

Rule  IX 

(February  17.  1705.) 

All  evidence  on  motion  for  a  discharge  Evidenoe  ibr^duohane* 

,     .,  X   1^      1-  ^    J  •!  •  ^.'  **«"*  to  be  by  deposi- 

upon  bail  must  be  by  way  of  deposUton,   uon. 
and  not  viva  voce. 

Rule  X 

(August  12,  1796.) 

When  process  at  common  law,  or  in  equity,  shall  issue 
against  a  State,  the  same  shall  be  served  procesB  aeainst  a  state; 
on  the  governor,  or  chief  executive  °°  ^^^"^  ^  ^  '^'^ 
magistrate,  and  attorney-general  of  such  State. 

Process  of  subpoena,  issuing  out  of  this  court,  in  any 
suit  in  equity,  shall  be  served  on  the  Subpcena  to  be  served 

,-,^.^         ,  ,.  ^,  ^  60  days  before  its  return 

defendant  sixty  days  before  the  return   day. 

day  of  the  said  process;  and  further,  that  if  the  defendant, 

on    such    service    of    the    subpoena,    shall     pefcndant  not  appear^ 

.        -     ii>g,    complainant    may 

not  appear  at  the  return  day  contained   proceed  ex  parte. 
therein,  the  complainant  shall  be  at  liberty  to  pr(x;eed 
ex  parte. 

Now  Rule  5. 

Rule  XI 

(February  13,  1797.) 

The  clerk  of  the  court  to  which  any  writ  of  error  shall  be 
directed,  may  make  return  of  the  same.   Return  to  a  writ  of 
by  transmitting  a  true  copy  of  the  record,   «^'^'  **^^  »^•• 
and  of  all  proceedings  in  the  cause,  under  bis  hand  and 
the  seal  of  the  court. 

See  Rule  ai. 
Now  Rule  8,  Clause  1, 


4  RULES  OF  THE  SUPREME  COURT 

Rule  XII 

(Augiut  7.  1797.) 

No  record  of  the  court  shall  be  suffered  by  the  clerk  to 
Records  of  court  not  be  taken  out  of  his  ofGce,  but  by  the 

to  be  taken  from  dork's  .        m    .j  ,  , i  ,       -, 

office;  except  how.         consent  of  the  court;  otherwise  to  be 
responsible  for  it. 

Now  Rule  1.  Clause  2. 

Rule  XIII 

(August  15.  1800.) 
IN  THE  CASE  OF  COURSE  v.  STEAD'S  EXECUTORS.  4  Cra.  403. 

The  plaintiff  in  error  shall  be  at  liberty  to  show  to  the 

Sum  or  value  in  dispute;   Satisfaction  of  this  court,  that  the  matter 
how  may  be  shown,      jj^  dispute  exceeds  the  sum  or  value  of 

two  thousand  dollars,  exclusive  of  costs;  this  to  be  made  to 

appear  by  affidavit,  on  days'  notice  to  the  opposite 

party,  or  their  counsel  in  Georgia. 
Rule  as  to  affidavits  to  be  mutual. 

Rule  XIV 

(August  12.  1801.) 

Counsellors  may  be  at-       Counsellors  may  be  admitted  as  attor- 
^r^^y^'  neys  in  this  court,  on  taking  the  usual 

oath. 

See  Rule  8. 

Rule  XV 

(December  0.  1801.) 

Defendant  not  appeal^       In  every  casc  where  the  defendant  in 

ing,  plaintiff  may  pro-  r   •!      a  i.u         i    •    x'l* 

ceed  ex  parte.  BTTOT  falls  to  appear,  the  plamtiff  may 

proceed  ex  parte. 

Now  Rule  17. 

Rule  XVI 

(February  Term.  1803.) 

Where  the  writ  of  error  issues  within  thirty  days  before 
When  defendant  may  ^hc  meeting  of  the  court,  the  defendant 
Susi^coitfJied  «^t  in  error  is  at  liberty  to  enter  his  ap- 
°'  *'™'*  pearance,  and  proceed  to  trial;  otherwise, 

the  cause  must  be  continued. 

See  Rules  10  and  43. 
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Rule  XVII 

(Fd^ruuy  Term,  1803.) 

In  all  cases  where  a  writ  of  error  shall  delay  the  pro- 
ceedings on  the  judgment  of  the  Circuit  D.„„^geB,  when  writ  of 
Court,  and  shall  appear  to  hAve  been  er«>r««eioutfordeUiy. 

sued  out  merely  for  delay,  damages  shall  be  awarded,  at 
the  rate  of  ten  per  centum  per  annum  on  the  amount  of  the 
judgment. 

Now  Rule  23,  CUuse  2. 

Rule  XVIII 

(February  Term,  1803.) 

In  such  cases,  where  there  exists  a  real  controversy, 
the  damages  shall  be  only  at  the  rate  paxn*«ee.  where  there 
of  six  per  centum  per  annum.     In  both   "  »  r«^  controversy. 

cases  the  interest  is  to  be  computed  as  part  of  the  damages. 

Bee  previous  rule. 

Rule  XIX 

(February  Teqn,  1806.) 

All  causes,  the  records  in  which  shall  be  delivered  to  the 
clerk  on  or  before  the  sixth  day  of  a  ^^en  cauaes  at  trial 
term,  shall  be  considered  as  for  trial   ^^^  ****  **^- 
in  the  course  of  that  term.    Where  the  record  shall  be 
delivered  after  the  sixth  day  of  the  term,  when  not. 
either  party  will  be  entitled  to  a  continuance.    [In  all  cases 
where  a  writ  of  error  shall  be  a  super-  ^^ere  writ  of  error 
sedeaa  to  a  judgment  rendered  in  any   ^aLtSP^Ho^^^f 
Circuit  Court  of  the  United  States,  ex-   ^«  "^«*- 
cept  that  for  the  District  of  Columbia,  at  least  thirty  days 
previous  to  the  commencement  of  any  term  of  this  court, 
it  shall  be  the  duty  of  the  plaintiff  in  error  to  lodge  a  copy 
of  the  record  with  the  clerk  of  this  court  within  the  first 
six  days  of  the  term;  and  if  he  shall  fail  so  to  do,  the  de- 
fendant in  error  shall  be  permitted  after-  when    the    defendant 

J,       .  .      may  file  a  copy  of  the 

wards  to  lodge  a  copy  of  the  record  with   record. 

the  clerk,  and  the  cause  shall  stand  for  trial  in  like  manner 


as  if  the  record  had  coifte  up  ^thin  the  first  six  days;  or 
he  may,  on  producing  a  certificate  from  the  clerk,  stating 

OfritevethttwfftofetTot  ^^^  cause,  and  that  a  writ  of  error  has 
docketed  aDd  dbmimed.   ^een   sued    out,    which    operates   as   a 

supersedeas  to  the  judgment,  have  the  said  writ  of  error 
docketed    and   dismissed.]    This   rule   shall   apply   to   all 

Judimiiiit.  id  Dtotriot  judgments  rendered  by  the  court  for 
of  15)iumbia  excepted,     ^^e  District  of  Columbia  at  any  time 

prior  to  a  session  of  this  court. 

In  cases  not  put  to  issue  at  the  August  Term,  it  shall  be 
When  writ  of  error  may  the  duty  of  the  plaintiff  in  error,  if  errors 

be  diBmiBsed  on  failure      i     i«        .   i  i  .  1-^1 

to  assign  errors.  shall  tiot  have  been  assiguod  m  the  court 

below,  to  assign  them  in  this  court  at  the  commencement 
of  the  term>  oi*  so  soon  thereafter  as  the  record  shall  be  filed 
with  the  clerk,  and  the  cause  placed  on  the  docket;  and  if 
he  shall  fail  so  to  do,  and  shall  also  fail  to  assign  them  when 
the  cafuse  shall  be  called  for  trial,  the  writ  of  error  may  be 
Defendant  refusing  to  dismissed  at  his  costs;  and  if  the  defend- 

Elead,  plaintiff  may  be  1     n        i>  1       1  •  1 

eard  ex  parte.  aut  shall  refuse  to  plead  to  issue,  and 

the  cause  shall  be  called  for  trial,  the  court  may  proceed  to 
hear  an  argument  on  the  part  of  the  plaintiff,  and  to  give 
Plaintiff  not  appearing,  judgment  according  to  the  right  of  the 
thJ*^*  5*^^r^fr^  cause;  and  that  where  there  is  no  ap- 
have  judgment  affirmed,   pearauce  for  the  plaintiff  in  error,  the 

defendant  may  have  the  plaintiff  called,  and  dismiss  the 
twit  of  eitor;  or  may  open  the  record,  and  pray  for  an 
Costs  of  eourse.      affirmance.    In  such  a  case  costs  go  of 
t&ufSe.    Montalet  v.  Murray,  3  Cranch,  249. 

See  Rules  16, 30,  and  43. 
First  Clause  now  Ruld  0,  Clause  1.    Seeond  Clause  now  Rule  16i. 

Rule  XX 

(February  Term.  1808.) 

Where  damages  are  given  by  the  rule  passed  in  February 
D«nag»:  to  what  time  Term,  1803,*  the  said  damages  shall 
tiaieuiated.  ^e  calculated  to  the  day  of  the  affirm- 

ance of  the  judgment  in  this  court. 

Now  Rule  23.  Clause  1. 
\ .... .. I         .     ■ 

^  Rules  17  and  18. 
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Rule  XXI 

(February  Term,  1807.) 

All  parties  of  this  court;  not  being  residents  of  the  Uni- 
ted States,  shall  give  security  for  the   Non-reddents  to  sive 
costs  accruing  in  this  court,  to  be  en-   ■*»'^»*y  ^^^  ^o****- 
tered  on  the  record. 

Upon  the  clerk  of  this  court  producing  satisfactory 
evidence,  by  affidavit,  or  the  acknowledg-  cierk  may  have  attach- 
ment  of   the  parties  or   their   sureties,   ment  to  ooUect  his  Aoste. 

of  having  served  a  copy  of  the  bill  of  costs  due  by  them 
respectively,  in  this  court,  on  such  parties  or  their  sureties, 
an  attachment  shall  issue  against  such  parties  or  sureties 
respectively,  to  compel  payment  of  the  said  costs. 

See  Role  37. 
Fint  Claiue,  now  Rule  10,  Clause  1.    Second  Clause,  now  Rule  10,  Clause  8. 

Rule  XXII 

(February  Term,  1810.) 

Upon  the  reversal  of  a  judgment  or  decree  of  the  Circuit 
Court,   the   party   in   whose   favor   the   on  reversals,  costs  go  to 
reversal   is   shall   recover   his   costs   in  ''•^^  Bucoeeding. 
the  Circuit  Court. 

Now  Rule  24,  Clause  3. 

Rule  XXIII 

(February  Term,  1812.) 

Only  two  counsel  will  be  permitted  to  oniy  two  counsel  to  be 
argue  for  each  party,  plaintiff  and  de-  ^**^  "*  *  **"*®- 
fendant  in  a  cause. 

Now  Rule  22,  Clause  2. 

Rule  XXIV 

(February  Term,  1812.) 

There  having  been  two  associate  justices  of  the  court 
appointed  since  its  last  session,   It  is  Allotment  of  justices. 
ordered,    that   the    following    allotment   ^^^^• 
be  made  of  the  chief  justice  and  the  associate  justices  of 
the  said  Supreme  Court,  among  the  circuits,  agreeably  to 
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the  act  of  Congress  in  such  case  made  and  provided;  and 
that  such  allotment  be  entered  on  record,  viz: 

For  the  first  circuit — the  Hon.  Joseph  Story. 

For  the  second  circuit — the  Hon.  Brockholst  Living- 
ston. 

For  the  third  circuit — the  Hon.  Bushrod  Washington. 

For  the  fourth  circuit — the  Hon.  Gabriel  Duval. 

For  the  fifth  circuit — the  Hon.  John  Marshall,  C.  J. 

For  the  sixth  circuit — the  Hon.  Wiluam  Johnson. 

For  the  seventh  circuit — the  Hon.  Thomas  Todd. 

Rule  XXV 

(February  Tenn,  1816.) 

In  all  cases  where  further  proof  is  ordered  by  the  court, 
In  CAMS  of  further  proof,   the  depositions  whlch  shall  be  taken  shall 

depoflitions    tobeby,.  ,,  ^i.  ii. 

commission.  be  by  a  commissiou  to  be  issued  from 

this  court,  or  from  any  Circuit  Court  of  the  United  States. 

See  Rule  27. 
Now  Rule  12.  Clause  1. 

Rule  XXVI 

(February  Term,  1817.) 

Whenever  it  shall  be  necessary  or  proper,  in  the  opinion 
Original  papers;  how  of  the  presiding  judge  in  any  Circuit 
court  below.  Court,  or  District  Court  exercising  Cir- 

cuit Court  jurisdiction,  that  original  papers  of  any  kind 
should  be  inspected  in  the  Supreme  Court,  upon  appeal, 

such  presiding  judge  may  make  such  rule  or  order  for  the 

« 

safe  keeping,  transporting,  and  return  of  such  original 
papers,  as  to  him  may  seem  proper;  and  this  court  will 
receive  and  consider  such  original  papers,  in  connection 
with  the  transcript  of  the  proceedinga 

Now  Rule  8,  Clause  4. 

Rule  XXVII 

(February  Term,  1817.) 

In  all  cases  of  admiralty  and  maritime  jurisdiction. 
Evidence  in  admiralty   where  new  evidence  shall  be  admissible 

cases  to  be  taken  under     ... 

a  commission.  m  this  couTt,  the  evidence  by  testimony 

of  witnesses  shall  be  taken  under  a  commission  to  be  issued 
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from  this  court,  or  from  any  Circuit  Court  of  the  United 
States,  under  the  direction  of  any  judge  thereof;  and  no 

such    commission    shall    issue    but    upon    Commi«rion  to  iasue  on 

interrogatories  to  be  filed  by  the  party  LotiSTfiie'^'^tS 
applying  for  the  commission,  and  notice  '*>«»^"«s- 
to  the  opposite  party  or  his  agent  or  attorney,  accompanied 
with  a  copy  of  the  interrogatories  so  filed,  to  file  cross 
interrogatories  within  twenty  days  from  the  service  of  such 
notice:  Provided,  however,  that  nothing  in  this  rule  shall 
prevent  any  party  from  giving  oral  tes-  orai  teetimony;  when 
timony  in  open  court,  in  cases  where,  by  "**y  ^  •*^^- 
law,  it  is  admissible. 

See  Rules  0  and  26. 
Now  Rule  12,  Clause  2. 


Rule  XXVIII 

(February  Term.  1821.) 

Whenever,  pending  a  writ  of  error  or  appeal  in  this  court, 
either  party  shall  die,  the  proper  repre-  On  death  of  a  party,  rep- 

,....,  ,,  ix         #    rese^tativee  may  come 

sentatives  m  the  personalty  or  realty  of  involuntarily, 
the  deceased  party,  according  to  the  nature  of  the  case, 
may  voluntarily  come  in  and  be  admitted  parties  to  the 
suit,  and  thereupon  the  cause  shall  be  heard  and  determined 
as  in  other  cases;  and  if  such  representatives  shall  not 
voluntarily  become  parties,  then  the  other  party  may  sug- 
gest the  death  on  the  record,  and  there-   Or  an  order  may  be 

,  ,    .  ,  ,1      ,     entered    for    their    ap- 

upon,  on  motion,  obtain  an  order,  that   pearance. 
unless  such   representatives   shall   become   parties   within 
the  first  ten  days  of  the  ensuing  term.   Condition   of  order, 
the  party  moving  for  such  order,  if  defendant  in  error, 
shall  be  entitled  to  have  the  writ  of  error  or  appeal  dismissed; 
and  if  the  party  so  moving  shall  be  plaintiff  in  error,  he 
shall  be  entitled  to  open  the  record,  and,  on  hearing,  have 
the  same  reversed  if  it  be  erroneous:  Provided,  however, 
that  a  copy  of  every  such  order,  shall  be   order  to  appear;  where 
printed  in  some  newspaper  at  the  seat   ^  ^®  printed, 
of  government  in  which  the  laws  of  the  United  States  shall 
be  printed  by  authority,  for  three  successive  weeks,  at  least 
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sixty  days  before  th^  beginning  of  the  term  of  the  Supreme 
Court  then  next  ensuing. 

Rule  aanounced  in  the  cause  of  Green  v.  Watkins,  6  Wheat,  2d0. 
Now  Aula  15,  Clause  1. 

Rule  XXIX 

(February  Term.  1821.) 

After  the  present  term,  no  cause  standing  for  argument 
Causes  not  to  be  heard  ^ill  be  heard  by  the  court,  until  the 
ftSSShJd  ^thJ'^uS!-  parties  shall  have  furnished  the  court 
Brief;  what  to  contain,   ^^j^  ^  printed '« brief  or  abstract  of  the 

cause,  containing  the  substance  of  all  the  material  plead- 
ings, facts,  and  documents  on  which  the  parties  rely,  and 
the  points  of  law  and  fact  intended  to  be  presented  at  the 
argument. 

See  Rule  8. 
Now  Rule  21,  Clauses  1  and  2. 

Rule  XXX 

(February  Term.  1821.) 

In  all  cases  where  a  writ  of  error  or  an  appeal  shall  be 
On  writ  of  error  or  brought  to  this  court  from  any  judgment 
to  file'  recoS.  or  decree  rendered  thirty  days  (before 

the  term  to  which  such  writ  of  error  or  appeal  shall  be  re- 
turnable), it  shall  be  the  duty  of  the  plaintiff  in  error,  or 
appellant,  as  the  case  may  be,  to  docket  the  cause,  and  file 
the  record  thereof  with  the  clerk  of  this  court  within  the 
first  six  days  of  the  term:  on  failure  to  do  which,  the  defend- 
When  defendant  may  ^^t  in  error,  or  appellee,  as  the  case  may 
file  record.  ]^q^  may  docket   the  cause,   and   file  a 

copy  of  the  record  with  the  clerk  [and  thereupon  the  cause 
shall  stand  for  trial  in  like  manner  as  if  the  record  had  been 
duly  filed  within  the  first  six  days  of  the  term]  or  at  his 
Or  have  the  cause  optiou,  he  may  have  the  cause  docketed 
docketed  and  dismissed.  ^^^  dismisscd,  upon  produciug  a  Cer- 
tificate from  the  clerk  of  the  court  wherein  the  judgment 
or  decree  was  rendered,  stating  the  cause,  and  certifying 
that  such  writ  of  error  or  appeal  had  been  duly  sued  out 
and   allowed. 

See  Rule  43;  also  Rules  16  and  19. 
Now  Rule  9,  Clause  1. 


Rule  XXXI 

(February  Term.  1823.) 

No  cause  will  hereafter  be  heard,  until  a  complete  record, 
containing   in   itself,    without   reference   Causes  not  to  be  heard 

,.        _  ,11  '  1  •!  •  1  without  a  complete  rec- 

ahundef  all    the  papers,   exhibits,   dep-   ord  bein«  filed, 
ositions,  and  other  proceedings  which  are  necessary  to  the 
hearing  in  this  court,  shall  be  filed. 

^       See  Rule  11. 
Now  Rule  8,  GUuae  3. 


Rule  XXXII 

(February  Term.  1824.) 

No  certiorari  for  diminution  of  the  record  shall  be  here- 
after   aT^arded    in    any    cause,    unless    a    certiorari  awarded  only 

motion  therefor  shall  be  made  in  writing;  ^^  "lotion, 
and  the  facts  on  which  the  same  is  founded  shall,  if  not 
admitted  by  the  other  party,  be  verified  by  affidavit.  And 
all  motions  for  such  certiorari  shall  be  Motion;  when  to  be 
made  at  the  first  term  of  the  entry  of  °'*^®- 
the  cause:  otherwise  the  same  shall  not  be  granted,  unless 
upon  special  cause  shown  to  the  court,  accounting  satis- 
factorily for  delay. 

Now  Rule  14. 

Rule  XXXIII 

(February  Term,  1824.) 

In  all  cases  of  equity  and  admiralty  jurisdiction  heard 

in    this    court,    no    objection    shall    here-    in  equity  and  admiralty 
_  ,  i.iit  x.i         causes,     objections     to 

after  be  allowed  to  be  taken  to  the  evidence  not  allowed, 
admissibility  of  any  deposition,  deed,  court  beiow. 
grant,  or  other  exhibit  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court  below,  and 
entered  of  record;  but  the  same  shall  otherwise  be  deemed 
to  have  been  admitted  by  consent. 

Now  Rule  13. 
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Rule  XXXIV 

(February  Term,  1824.) 

[Rescinded,]  On  Saturday  of  each  week  during  the 
On  Saturdays,  motions  sitting  of  the  court,  motious  in  cases 
docket,  to  be  made.  not  required  by  the  rules  of  the  court  to 
be  put  upon  the  docket  shall  be  entitled  to  preference,  if 
such  motions  shall  be  made  before  the  court  shall  have 
entered  upon  the  hearing  of  a  cause  upon  the  docket. 

See  Rule  50. 

Rule  XXXV 

(February  Term.  1825.) 

After  the  present  term,  no  original  record  shall  be  taken 
Origmai  recoTdB  not  to  ^om  the  Supreme  Court  room,  or  from 
be  taken.  ^y^q  office  of  the  clerk  of  this  court. 

Now  Rule  1.  Olause  2. 

Rule  XXXVI 

(January  Term.  1830.) 

The  court,  on  the  second  day  in  each  term  hereafter, 
Calendar;  when  caUed  ^iU  commeuce  Calling  the  cases  for  ar- 
by  the  court.  gumeut    in    the    order    in    which    they 

stand  on  the  docket,  and  proceed  from  day  to  day  during 
the  term  in  the  same  order;  and  if  the  parties,  or  either  of 
causes  ready,  to  be  them,  shall  be  ready  when  the  case  is 
**®*^-  called,  the  same  will  be  heard;  and  if 

neither  party  shall  be  ready  to  proceed  in  the  argument, 
Passed,  to  go  to  foot  of  t^e  cause  shall  go  down  to  the  foot  of 
^<^^  the  docket,  unless  some  good  and  satis- 

factory reason  to  the  contrary  shall  be  shown  to  the  court.. 
Ten  causes  to  be  called  That  ten  causos  Only  shall  be  considered 
^^y-  as  liable  to  be  called  on  each  day  during 

the  term,  inclu(ling  the  one  under  argument,  if  the  same 
shall  not  be  concluded  on  the  preceding  day.     No  cause 

Causes  not  to  be  taken  shall  be  taken  up  out  of  the  order  on 
up  out  of  their  order.      ^^iB   docket,    or   be   sct   down   for   any 

particular  day,  except  imder  special  and  peculiar  circum- 
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stances  to  be  shown  to  the  court.  Every  cause  which 
shall  have  been  twice  called  in  its  order,  cau«ee  eau«d  twice,  to 
and  passed,  and  put  at  the  foot  of  the    «<>  over  to  next  tenii. 

docket,  shall,  if  not  again  reached  during  the  term  it  was 
called,  be  continued  to  the  next  term  of  the  court. 

Now  Rule  26,  ClauBes  1  and  2. 

Rule  XXXVII 

(January  Term,  1831.) 

(1)  In  all  cases  the  clerk  shall  take  of  the  plaintiff  a  bond 
with  competent  security,  to  respond  to   puuntiff  to  give  eecurity 
costs,  in   the  penalty  of  two  hundred   ^^^  ***■*■• 
dollars,,  or  a  deposit  of  that  amount  to  be  placed  in  bank 
subject  to  his  draft. 

(2)  In  all  cases  the  clerk  shall  have  fifteen  copies  of  the 
records  printed  for  the  court,  provided  pift^^  ^pi„  ^^  ^^^ 
the  government  will  admit  the  item  in   *°  *^  printed. 

the  expenses  of  the  court. 

(3)  In  all  cases  the  clerk  shall  deliver  a  copy  of  the  printed 
record  to  each  party.  And  in  cases  of  Each  party  to  have  a 
dismission  (except  for  want  of  juris-  ^^^  **'  ***®  record, 
diction)  or  affirmance,  one  copy  of  the  record  shall  be 
taxed  against  the  plaintiff,  which  charge  puintiff.  when  to  pay 
includes  the  charge  for  the    copy  fur-   'or  copy  of  record. 

nished  him. 

In  case  of  reversal  and  dismission  for  want  of  juris- 
diction, each  party  shall  be  charged  with  when  each  party  to 
one  half  the  legal  fees  for  a  copy.  record. 

See  Rule  21. 
First  Clause,  now  Rule  10,  Clause  1.    Second  and  Third  Clauses,  now  Rule  10, 
Clause  6.    Third  Clauee,  now  Rule  10,  Clause  7. 

Rule  XXXVIII 

(January  Term,  1832.) 

Hereafter,  the  judges  of  the  Circuit  and  District  Courts 
shall  not  allow  any  bill  of  exceptions.   Bills  of  exceptions,  what 
which  shall  contain  the  charge  of  the   ***  «>°t«»- 
court  at  large  to  the  jury  in  trials  at  common  law,  upon  any 
general  exception  to  the  whole  of  such  charge.    But  that 
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the  party  excepting  be  required  to  state  distinctly  the 
several  matters  of  law  in  such  charge  to  which  he  excepts; 
and  that  such  matters  of  law  and  those  only,  be  inserted 
in  the  bill  of  exceptions,  and  allowed  by  the  court. 

Now  Rule  4. 

Rule  XXXIX 

(January  Term,  1838.) 

(1)  During  the  session  of  the  court,  any  gentleman  of  the 
Books  from  the  library;   bar  having  a  causo  on  the  docket,  and 

how  obtained  by  mem^         ...  .        ,  i        «       *      ^i 

bers  of  the  bar.  Wishing  to  usc  any  booK  or  books  in  the 

law  library,  shall  be  at  liberty,  upon  application  to  the 
clerk  of  the  court,  to  receive  an  order  to  take  the  same 
(not  exceeding  at  any  one  time  three)  from  the  library, 
he  being  thereby  responsible  for  the  due  return  of  the  same 
within  a  reasonable  time,  or  when  required  by  the  clerk, 
aerk  to  ke<q>  a  record  And  it  shall  be  the  duty  of  the  clerk  to 
of  books  lent.  keep,   in   a  book   for  that   purpose,   a 

record  of  all  the  books  so  delivered,  which  are  to  be  charged 
against  the  party  receiving  the  same.  And  in  case  the 
Penalty  for  not  return-  s^mo  shall  not  be  SO  retumed,  the  party 
*°*^-  receiving  the  same  shall  be  responsible 

for,  and  forfeit  and  pay  twice  the  value  thereof;  as  also  one 
dollar  per  day  for  each  day's  detention  beyond  the  limited 
time. 

(2)  During  the  session  of  the  court,  any  judge  thereof 

Judges  may  >ke  any  ^^Y  take  from  the  law  library  any  book 
books  from  ubrary.        ^j.  boQ^s  he  may  think  proper,  he  being 

responsible  for  the  due  return  thereof. 

^ow  Ryifi  7. 

Rule  XL 

(January  Term,  1833.) 

Whereas,  it  has  been  represented  to  the  court,  that  it 

Printed  arguments  will  would  in  many  cases  accommodate  coun- 
be  received  by  the  court.  g^|^  ^^^  ^^^q  expense  to  parties,  to  sub- 
mit causes  upon  printed  arguments.     It  is  therefore 

Ordered,  that  in  all  cases  brought  here  on  appeal,  writ  of 
error,  or  otherwise,  the  court  will  receive  printed  arguments, 
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if  the  counsel  on  either  or  both  sides  shall  choose  so  to  sub- 
mit the  same. 

Now  Rule  20.  Clause  1. 

Rule  XLI 

(January  Term,  1834.) 

Ordered,  That  the  original  opinions  of  the  court,  delivered 
to  the  reporter,  be  filed  in  the  office  of  opinions  of  the  court  to 
the  clerk  of  the  court  for  preservation  ^'^"^  ^^  ^^  '^'^' 
as  soon  as  the  volume  of  reports  for  the  term,  at  which  they 
are  delivered,  shall  be  published. 

See  Rule  42. 
Now  Rule  26.  Clause  2. 

Rule  XLII 

(January  Term,  1835.) 

All  the  opinions  delivered  by  the  court  since  the  com- 
mencement of  the  term  shall  be  forth-  opinions  of  the  oourt 
with    deUvered    over   to    the    clerk    to  *°  *^  recorded, 
be  recorded. 

And  all  opinions  hereafter  delivered  by  the  court  shall 
immediately,  upon  the  delivery  thereof,  be  in  like  manner 
delivered  over  to  the  clerk  to  be  recorded.  And  it  shall 
be  the  duly  of  the  clerk  to  cause  the  same  to  be  forthwith 
recorded,  and  to  deliver  the  originals  with  a  transcript  of 
the  judgment  or  decree  of  the  court  ^^j  deUvered  to  the 
thereon  to  the  reporter,  as  soon  as  the  "p*'''*®^- 
same  shall  be  recorded. 

And  all  the  opinions  of  the  court  shall  as  far  as  practi- 
cable,   be    recorded    during  the  term,   ^o  be  recorded  during 
so  that  the  publication  of  the  reports   **""• 
may  not  be  delayed  thereby. 

Now  Rule  26.  Clause  1. 

Rule  XLIII       • 

(January  Term,  1836.) 

(1)  In  all  cases  where  a  writ  of  error,  or  an  appeal,  shall 
be  brought  to  this  court  from  any  judg-   On  wrt  of  error  or 

....  ^  api>eal,    when    plaintiff 

ment   or   degree   rendered   thirty   days   to  me  record. 
before  the  commencement  of  the  term,  it  shall  be  the  duty 
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/of  the  plaintiff  in  error,  or  appellant,  as  the  case  may  be, 
to  docket  the  cause  and  file  the  record  thereof  with  the 
clerk  of  this  court  within  the  first  six  days  of  the  term. 
If  he  shall  fail  so  to  do,  the  defendant  in  error,  or  appellee. 
When  defeadant  mny  ^s  the  case  may  be,  may  docket  the 
file  record.  cause  and  file  a  copy  of  the  record  with 

the  clerk,  in  which  case  it  shall  stand  for  argument  at  the 

Or  have  the  cauae  dock-  term;  or  at  his  option  he  may  have  the 
eted  and  dismimed.  causo  docketed  and  dismissed  upon  pro- 
ducing a  certificate  from  the  clerk  of  the  court,  wherein 
the  judgment  or  decree  was  rendered,  stating  the  cause 
and  certifying  that  such  writ  of  error  or  appeal  had  been 
.duly  sued  out  and  allowed. 

(2)  No  writ  of  error  or  appeal  shall  be  docketed,  or  the 
Term«  of  filing  record   record  of  the  cause  filed  by  the  plaintiff 

after   first  aix  days  of     .  11       x        ^.         .1.      ^     j^      • 

term.  m  error,  or  appellant,  after  the  first  six 

days  of  the  term,  except  upon  the  terms  that  the  cause  shall 
stand  for  argument  during  the  term,  or  be  continued  at 
the  option  of  the  defendant  in  error,  or  appellee.  But  in 
Plaintiff  cannot  file  the  ^<>  case  shall  the  plaintiff  in  error,  or 
bX^'difiM^cS^  appellant,  be  entitled  to  docket  the 
on  leave.  cause  and  file  the  record,  after  the  same 

shall  have  been  docketed  and  dismissed  in  the  manner 
provided  for  in  the  preceding  rule,  unless  by  order  of  the 
court,  or  with  the  consent  of  the  Opposite  party. 

(3)  In  all  cases  where  the  cause  shall  not  be  docketed 
Record  not  filed  in  the  ^ud  the  record  filed  with  the  clerk  by 
t^'c^^toVov^  either  party  until  after  thirty  days  from 
next  term.  ^]^q  commencement  of  the  term,  the  cause 
shall  stand  continued  until  the  next  term. 

See  Rules  15,  19,  and  30. 
Now  Rule  9. 

Rule  XLIV 

(January  Term.  1837.) 

When  a  printed  argument  shall  be  filed  for  one  or  both 
FUing  of  a  printed  argu-   parties,    the    case    shall    stand    on    the 

ment  an  appearance  oy  i*      ^  •  'e    av^ 

counsel.  Same  footing  as  if  there  were  an  ap- 

pearance by  counsel. 

See  Rule  40. 
Now  Rule  20,  Clause  2. 
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Rule  XLV 

(January  Term.  1838.) 

In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  except  where  the  dismissal  shall   on  dLnoissai.  costn  to 
be  for  want  of  jurisdiction,  costs  shall   «°  ^  defondaut. 
be  allowed  for  the  defendant  in  error,  or  appellee,  as  the 
case  may  be,  imless  otherwise  agreed  by  the  parties. 

In  all  cases  of  affirmance  of  any  judgment  or  decree  in 

this  court,   costs  shall  be  allowed  to  the     On  affirmance,  coiite  to 

defendant  in  error,  or  appellee,  as  the  «°  ^  defendant. 
case  may  be,  imless  otherwise  ordered  by  the  court. 

In  all  cases  of  reversals  of  any  judgment  or  decree  in  this 
court,  except  where  the  reversal  shall  on  revereai.  coBte  to  go 
be  for  want  of  jurisdiction,  costs  shall  *°  plaintiff. 
be  allowed  in  this  court  for  the  plaintiff  in  error,  or  ap- 
pellant, as  the  case  may  be,  unless  otherwise  ordered  by 
the  court. 

Neither  of  the  foregoing  rules  shall  apply  to  cases  where 
the   United    States    are    a    party;    but  Coets  not  allowed  for 

,  .        1     11    1  11  1     or  against   the   United 

m  such  cases  no  costs  shall  be  allowed   states, 
in  this  court  for  or  against  the  United  States. 

In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it 
shall  be  the  duty  of  the  clerk  to  issue  a   in  cases  of  dismissal 

,    ,  -  .        this  court  to  send  a  man- 

mandate,     or     other     proper     process,     m    date  to  the  court  below. 

the  nature  of  procedendo,  to  the  court  below,  for  the  pur- 
pose of  informing  such  court  of  the  proceedings  in  this 
court,  so  that  further  proceedings  may  be  had  in  such 
court  as  to  law  and  justice  may  appertain. 

When  costs  are  allowed  in  this  court,  it  shall  be  the  duty 
of  the  clerk  to  insert  the  amount  thereof  q^^^^  allowed,  to  be 
in  the  body  of  the  mandate,  or  other  in-«rtedintheUndate. 

process,  sent  to  the  court  below,  and  annex  to  the  same 
the  bill  of  items  taxed  in  detail. 

Now  Clauses  1  to  6  of  Rule  24. 

Rule  XLVI 

(January  Term,  1838.) 

All  motions  hereafter  made  to  the  court  shall  be  reduced 
to  writing,  and  shall  contain  a  brief  Motions  to  be  in  writing, 
statement  6f  the  facts  and  objects  of  the  motion. 

Now  Rule  6.  Clause  1. 
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Rule  XLVII 

(January  Term.  1838.) 

The  court  will,  at  every  future  session,  announce  on 
Day  of  adjoummcait  to  what  day  it  will  adjoum,  at  least  ten 
be  announced.  ^^^^  heioTe   the   time   which   shall   be 

fixed  upon;  and  the  court  will  take  up  no  case  for  argu- 
when  cauaee  wiu  not  ^ent,  uoT  rcceive  any  case  upon  printed 
men'f S^r^'SJdved^n  brfefs,  withiu  three  days  next  before 
printed  brief..  ^j^^  ^^y  q^^  ^^^  f^j.  adjournment. 

Now  Rule  27. 

Rule  XLVIII 

(January  Term,  1841.) 

The  clerk  shall  take  charge  of  the  books  of  the  court, 
Clerk  to  fit  up  a  judge's  together  with  such  of  the  duplicate  law 
^'*^'  books   as   Congress   may   direct   to   be 

transferred  to  the  court,  and  arrange  them  in  the  con- 
ference room,  which  he  shall  have  fitted  up  in  a  proper 
manner;  and  that  he  do  not  permit  such  books  to  be  taken 
therefrom,  by  any  one,  except  the  judges  of  the  court. 

Now  Rule  7,  Olause  8. 

Rule  XLIX 

(January  Term,  1842.) 

[Rescinded.]  Printed  arguments  will  not  be  received 
under  the  fortieth  Rule  of  the  court,  unless  filed  within 
forty  days  from  the  commencement  of  the  term,  except 
in  cases  which  are  reached  in  the  regular  call  of  the  docket. 

Reacinded,  see  Rule  52. 
Now  Rule  20,  Clause  1. 

Rule  L 

(December  Term,  1844.) 

The  court  will  not  hear  arguments  on  Saturday  (unless 
No  arguments  heard  on  ^OT  Special  cause  it  shall  ordef  to  ttie 
Batur£^ys.  Contrary),  but  will  devote  that  day  to 

the  other  business  of  the  court;  and  that  on  Friday  in  eBAh 
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week,  during  the  sitting  of  the  court,  motions  in  cases 
not  required  by  the  rules  of  the  court  to  ^rh^^  ^^^^  entitled 

be  put  on  the  docket  shall  be  entitled  to    to  preference  on  Fridays. 

preference,  if  such  motions  shall  be  made  before  the  court 
shall  have  entered  on  the  hearing  of  a  cause  upon  the  docket; 
and  the  Rule  No.  34,  adopted  at  the  February  Term,  1824, 
be,  and  the  same  is  hereby  rescinded. 

Now  Side  6,  G1»um  0. 

Rule  LI 

(Deoember  Term,  1844.) 

No  printed  or  written  argument  will  be  hereafter  re- 
ceived, unless  the  same  shall  be  signed  j^^  arsumente  to 
by  an  attorney  or  counsellor  of  this  court,   ney  or  oounaeiior. 

8m  preitnt  Rule  21. 

Rule  LII 

(December  Term,  1844.) 

[Rescinded.]  Printed  arguments,  under  the  fortieth  Rule, 
will  be  received  hereafter,  and  at  the  present  term,  until 
the  first  Monday  in  February  in  each  and  every  term,  while 
the  Supreme  Court  continues  to  meet  on  the  first  Monday 
in  December;  and  that  the  forty-ninth  Rule  of  the  court, 
adopted  at  January  Term,  1842,  be,  and  the  same  is  hereby 
rescinded. 

Reacinded,  Rule  50. 

8m  praent  Rttfe  20* 

RUL«  LIII   . 
(Deoember  Term,  1848.) 

No  counsel  will  be  permitted  to  speak  in  the  argument 
of  any   case  in  this  court   more  than  comieei  to  apeak  but 
two  hours,  without  the  special  leave  of  *^o  *»<>«»• 
the  court  granted  before  the  argument  begins. 

Counsel  will  not  be  heard,  unless  a  printed  abstract  of 
the  case  be  first  filed,  together  with  the  Couneei  not  heard,  un^- 
points  intended  to  be  made,  and   the  filed, 
authorities  intended  to  be  cited  in  support  of  them,  ar- 
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ranged'  unde)r  the  respective  points;  and  no  other  book 
6r  ca^e  be  referred  to  in  the  argument. 

If  one  of  the  parties  btnits  to  file  such  a  statement,  he 
Statement  not  filed,  cannot  be  heard,  and  the  cAse  will 
S^  jfe^^STmiS  be  heard  ex  parte  upon  the  argument 
^^"^  of  the  party  by  whom  the  statement  is 

filed. 

This  rule  to  take  effect  on  the  first  day  of  December 
Term,  1849. 

First  Clause,  now  Rule  22.  Clause  3.    Second  Clause,  now  Rule  21,  Clause  1. 
Hiird  Clause,  now  Rule  21,  C^auBe  6, 

Rule  LIV 

(December  Term,  1840.) 

[Rescinded,]  When  an  appearance  is  not  entered  on 
No  appearance  entered  the  record  for  either  the  plaintiff  or  de- 

at    second    term,    case     -       ,       .  i     *  xi  i      i 

wiu  be  dismissed.  fcndant,  on  or  before  the  second  day 
of  the  term  next  succeeding  that  on  which  the  case  is  dock- 
eted, it.  shall  be  dismissed  at  the  costs  of  the  plaintiff. 

Rescinded  by  Rule  60. 
Now  Rule  18. 

Rule  LV  .        . 

(December  Term,  1840.) 

...  .      I  .         _  .  f  •  f 

When  a  case  is  called  for  argument  at  two  successive 
Case  called  for  ar«iiment  terms,  and  upon  the  Call,  at  the  second 
^y*1E;S>i5Sd.  wm*bS  tenri  neither  party  is  prepared  to  argue 
***'°**""*^-  it,,  it  shall  be  dismissed  at  the  costs  of 

the  plaintiff,  imless  sufficient  cause  is  shown  for  further 
postponement. 

Now. Rule  W. .    :      .  .        n    .     >      . 

RuleLVI 

'  (Deoember  Term«  1840.) 

Printed  arguments,  xmder  the  fortieth  Rule  shfell  not 

•  *  .      '  r  • 

Printed  arguments  to  be  hereafter  be  received,  unless  filed  within 

filed  within  ten  days  of     ....    ,  ,     .        .  , , 

the  first  ten  days  of  the  term. 

See  Rule  40  and  Rule  62.    See  present  Rule  20,  Clause  1. 
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Rule  LVII 

■ 

(Deoember  Term»  1849.) 

Twelve  printed  copies  of  the  abstract,  points,  and  au- 
thorities required  by  the  fifty-third  Rule,  Twelve  copies  of  ab- 
must  be  filed  with  the  clerk  three  days  how  distributed, 
before  the  case  is  called  for  argument;  nine  of  these  copies 
for  the  court,  one  for  the  reporter,  one  for  the  opposing 
counsel,  and  the  remaining  one  to  be  retained  by  the  clerk. 
This  order  to  take  effect  on  the  first  day  of  May  next. 

See  Rules  8,  29.  37,  and  53.    See  present  Rule  21. 

Rule  LVIII 

(December  Term,  1860.) 

When  a  case  is  taken  up  for  trial,  upon  the  regular  call 
of  the  docket,  and  argued  orally  in  cause  argued  oraUy  by 
behalf  of  only  one  of  the  parties,  no  tS^S^^'^'S^tVf 
printed  argument  will  be.  received,  un-   the  other  party  unless. 

less  it  is  filed  before  the  oral  argument  begins,  and  the  court 
will  proceed  to  consider  and  decide  the  case  upon  the  ex  parte 
argument.    This  rule  to  take  effect  after  the  present  term. 

See  Rules  40  and  62. 
Now  Rule  20,  Clause  3. 

Rule  LIX 

(December  Term,  1861.) 

When  a  case  is  reached  in  the  regular  call  of  the  docket, 
and  no  appearance  is  entered  for  either  party,  the  case 
shall  be  dismissed  at  the  cost  of  the  plaintiff,  and  the  fifty- 
fourth  Rule,  adopted  at  December  Term,  1849,  be,  and  the 
same  is  hereby  rescinded. 

Now  Rule  18. 
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Revised  and  Corrected  at  the  December  Term,  1858 


Rule  I — Clerk 


(1)  The  clerk  of  this  court  shall  reside  and  keep  the  office 

at  the  seat  of  the  National  Government,   cierk'8office.-ciorknot 
and    he    shall    not    practice,    either    as   *op™«*>c«- 
attorney  or  counsellor,  in  this  court,  or  in  any  other  court, 
while  he  shall  continue  to  be  clerk  of  this  court. 

(2)  The  clerk  shall  not  permit  any  original  record  or 
paper  to  be  taken  from  the  court  room,  or  from  the  office, 
without  an  order  from  the  court. 


Rule  II — Attorneys,  etc. 

(1)  It  shall  be  requisite  to  the  admission  of  attorneys 
or  counsellors  to  practice  in  this  court,  QuaiificationB  of  at- 
that  they  shall  have  been  such  for  three   ^"^^y^ 

years  past  in  the  Supreme  Courts  of  the  States  to  which 
they  respectively  belong,  and  that  their  private  and  pro- 
fessional character  shall  appear  to  be  fair. 

(2)  They  shall  respectively  take  and  subscribe  the 
following  oath  or  affirmation,  viz:  Oath  of  attorneys. 

I, ,  do  solemnly  swear  [or  affirm  as  the  case 

may  be]  that  I  will  demean  myself,  as  an  attorney  and  coun- 
sellor of  this  court,  uprightly,  and  according  to  law;  and 
that  I  will  support  the  Constitution  of  the  United  States. 

23 
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Rule  III — Practite 

This  court  considers  the  foniier  practice  of  the  courts  of 
Prwtice  of  Supreme  king's  bench  and  of  chancery,  in  Eng- 
^"^'  land,  as  affording  outlines  for  the  practice 

of  this  court;  and  they  will,  from  time  to  time,  make  such 
alterations  therein  as  circumstances  may  render  necessary. 

Rule  IV — Bill  of  Exceptions 

The  judges  of  the  Circuit  and  District  Court's  shall  riot 
What  biji  of  excepUonfl  ^llow  any  bill  of  exceptions  which  shall 
to  contam.  contain  the  charge  of  the  court  at  large 

to  the  jury  in  trials  at  common  law,  upon  any  general  ex- 
ception to  the  whble  of  such  charge.  But  the  party  ex- 
cepting shall  be  required  to  state  distinctly  the  several 
matters  of  law  in  such  charge  to  which  he  excepted  and 
that  such  matters  of  law,  and  those  only,  shall  be  inserted 
in  the  bill  of  exceptions  and  allowed  by  the  court. 

Rule  V — Process 

(1)  All  process  of  this  court  shall  be  in  the  n^me  of 
ProoMB^^in    name   of   ^he    President    of    the    United    States. 

(2)  When  process  at  common  law  or  in  equity  ^hall 
Original  process  served  ^ssue  against  a  State,  the  same  shall 
sute'^^'and^^atto™^^  be  served  on  the  Governor,  or  chief  ex- 
*^®°®™*-  ecutive  magistrate,  and  attorney-general 
of  such  State. 

(3)  Process  of  subpoena,  issuing  out  of  this  court,  in  any 
Subpoena  served  60  days  suit  in  equity,  shall  be  served  on  the 
before  return  day.         defendant  sixty  days  before  the  return 

day  of  the  said  process;  and  if  the  defendant,  on  such  ser- 
vice of  the  subpcena,  shall  not  appear  at  the  return  day 
contained  therein,  the  complainant  shall  be  at  liberty  to 
proceed  ez  parte. 

Rule  VI — Motioris 

(1)  All  motions  hereafter  made  to  the  court  shall  be 
Motions  to  be  in  writing,  rcducod  to  Writing,  and  shall  contain  a 
brief  statement  of  the  facts  and  objects  of  the  motion.  - 
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Rule  VII — Law  Library — Conference  Room 

(1)  During  the  session  of  the  court,  any  gentleman,  of 

the  bar  having  a  cause  on  the  docket  Books  from  library  hiid 
and  wishing  to  use  any  book  or  books  in  ****  ^^^  ^^  *'^®'*^- 
the  law  library,  shall  be  at  liberty,  upon  application  to  the 
clerk  of  the  court,  to  receive  an  order  to  take  the  same 
(not  exceeding  at  any  one  time  three)  from  the  library, 
he  being  thereby  responsible  for  the  due  return  of  the  same 
within  a  reasonable  time  or  when  required  by  the  clerk. 
And  it  shall  be  the  duty  of  the  clerk  to  keep  in  a  book  for 
that  purpose,  a  record  of  all  books  so  delivered,  which  are 
to  be  charged  against  the  party  receiving  the  same.  And 
in  case  the  same  shall  not  be  so  returned,  the  party  receiving 
the  same  shall  be  responsible  for  and  forfeit  twice  the 
value  thereof;  as  also  one  dollar  per  day  for  each  day's 
detention  beyond  the  limited  time. 

(2)  The  clerk  shall  take  charge  of  the  books  of  the  court, 

together  with  such  of  the  duplicate  law    Clerk  to  have  charge. 

books  as  Congress  may  direct  to  be  transferred  to  the  court, 
and  arrange  them  in  the  conference  room,  which  he  shall 
have  fitted  up  in  a  proper  manner;  and  he  shall  not  permit 
such  books  to  be  taken  therefrom  by  any  one,  except  the 
judges  of  .the  court. 

Rule  VIII — Return  to  Writs  of  Error,  etc, 

(1)  The  clerk  of  the  court  to  which  any  writ  of  error 

shall  be  directed  may  make  return  of  cierk  of  court  below  to 
the  same  by  transmitting  a  true  copy  of  ^^  "^  ^p^  °'  '~^"*- 
the  record  and  of  all  proceedings  in'  the  cause,  under  his 
hand  and  the  seal  of  the  court. 

(2)  No  cause  will  be  hereafter  heard  until  a  complete 
record,  containing  in  itself,  without  ref-   caw   heard   only   on 
erences  aliunde  all  the  papers,  exhibits,   <»™p1®*®  record, 
depositions,   and   other   proceedings  which   are   necessary 
to  the  hearing  in  this  court,  shall  be  filed. 

(3)  Whenever  it  shall  be  necessary  or  proper,  in  the 
opinion  of  the  presiding  judge  in  any   oripnai  paper8.-when 
Circmt   Court,   or   District   Court   exer-   ^o Resent  up. 
cising  Circuit  Court  jurisdiction,  that  original  papers  of 
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ft 

any  kind  should  be  inspected  in  the  Supreme  Court  upon 
appeal,  such  presiding  judge  may  make  such  rule  or  order 
for  the  safe  keeping,  transporting,  and  return  of  such 
original  papers  as  to  him  may  seem  proper,  and  this  court 
will  receive  and  consider  such  original  papers  in  connection 
with  the  transcript  of  the  proceedings. 

Rule  IX — Docketing  Cases 

(1)  In  all  cases  where  a  writ  of  error  or  an  appeal  shall  be 

When  decree  or  judg-  brought  tO  this  COUrt  from  any  judg- 
ment rendered  30  days  ,  ,         ii.  ii 

before  next  term,  case  meut  or  decree  rendered  thirty  days  be- 
to    be    docketed    and     -  .,  -      ^  ^i       x  -^ 

record  filed  during  first  fore  the  Commencement  of  the  term,  it 
defendant    may    have  shall  be  the  duty  of  the  plaintiff  in  error 

case  docketed  and  dis-  n       ^  <i  i  . 

missed.  or  appellant,  as  the  case  may  be,  to 

docket  the  cause  and  file  the  record  thereof  with  the  clerk 
of  this  court  within  the  first  six  days  of  the  term;  and  if 
the  writ  of  error  or  appeal  shall  be  brought  from  a  judgment 
or  decree  rendered  less  than  thirty  days  before  the  commence- 
ment of  the  term,  it  shall  be  the  duty  of  the  plaintiff  in 
error  or  appellant  to  docket  the  cause  and  file  the  record 
thereof  with  the  clerk  of  this  court  within  the  first  thirty 
days  of  the  term;  and  if  the  plaintiff  in  error  or  appellant 
shall  fail  to, comply  with  this  rule,  the  defendant  in  error 
or  appellee  may  have  the  .case  docketed  and  dismissed 
upon  producing  a  certificate  from  the  clerk  of  the  court 
wherein  the  judgment  or  decree  was  rendered,  stating  the 
cause,  and  certifying  that  such  writ  of  error  or  appeal  has 
been  duly  sued  out  and  allowed.  And  in  no  case  shall  the 
plaintiff  in  error  or  appellant  be  entitled  to  docket  the  cause 
and  file  the  record  after  the  same  shall  have  been  docketed 
and  dismissed  under  this  rule,  unless  by  order  of  the  court. 

(2)  But  the  defendant  in  error  or  appellee  may,  at  his 
Defendant  may  docket   option,  docket  the  cause  and  file  a  copy 

the   case   and    file   the       ..  ,       .<i,i         ii       <.,i 

record.  of  the  record  with  the  clerk  of  the  court; 

and,  if  the  case  is  docketed  and  a  copy  of  the  record  filed 
with  the  clerk  of  this  court  by  the  plaintiff  in  error  or  ap- 
pellant within  the  periods  of  time  above  limited  and  pre- 
scribed by  this  rule,  or  by  the  defendant  in  error  or  appellee 
at  any  time  thereafter,  the  case  shall  stand  for  argument. 
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(3)  In  all  cases  where  the  period  of  thirty  days  is  men- 
tioned in  this  rule,  it  shall  be  extended    Time  Drolonced  for  eer- 
.    ,        1  •.         «.  J  ^^  States  and   Terri- 

to  Sixty  days  m  writs  of  error  and  ap-   tories. 

peals  from  California,  Oregon,  Nevada,  Washington,  New 

Mexico,  and  Utah. 

Rule  X — Security  for  Costs — Printing  Records — Attach- 
ment for  Costs 

(1)  In  all  cases  the  clerk  shall  take  of  the  party  a  bond, 
with  competent  surety  to  secure  his  fees,  security,  for  cierk'Bcosu 
in  the  penalty  of  two  hundred  dollars,   *°  ^  '^''^• 

or  a  deposit  of  that  amount,  to  be  placed  in  bank  subject 
to  his  draft. 

(2)  In  all  cases  the  clerk  shall  have  fifteen  copies  of 
the  record  printed  for  the  court;  and  the  Fifteen  copie«  of  «cord 
cost  of  prmting  shall  be  charged  to  the  ^^^^"iLl^"^ 
Government,  in  the  expenses  of  the  court,   ^vernn^ent. 

(3)  The  clerk  shall  furnish  copies  for  the  printer,  shall 
supervise  the  printing,  and  shall  take  cierk  to  fumiah  copi«. 
care  of  and  distribute  the  printed  copies  2^d^^J^thrprinf: 
to   the   judges,  the   reporter,   and    the   *"•• 

parties,  from  time  to  time  as  required. 

(4)  In  each  case  the  clerk  shall  charge  the  parties  the 
legal  fees  for  but  the  one  manuscript   cierk  to  charge  for  one 

copy  m  that  case.  mantw^ript  copy. 

(6)  In  all  cases  the  clerk  shall  deliver  a  copy  of  the 
printed  record  to  each  party.  And  in  ^^  ^  ^^^^^  ^^ 
cases  of  dismission,  reversal,  or  affirmance  JSrty.— fSs"*  to  **be 
with  costs,  the  fees  for  the  said  manu-  «*»"«^- 
script  copy  of  the  record  shall  be  taxed  against  the  party 
against  whom  costs  are  given,  and  which  charge  includes 
the  charge  for  the  copy  furnished  him. 

(6)  In  cases  of  dismission  for  want  of  jurisdiction,  each 
party   shall   be    charged    with    one-half  Charm  in  ease  of  di»- 

-    ,       ,         ,  ^         ^  mi«sw      for     want     of 

of  the  legal  fees  for  a  copy.  juri«diction. 

(7)  Upon  the  clerk  of  this  court  producing  satisfactory 
evidence  by  affidavit  or  the  acknowledg-   Attachment  may  issue 
ment  of  the  parties  or  their  sureties,  of  '°'"  ^*^^'"  '**"• 
having  served  a  copy  of  the  bill  of  fees  due  by  them  respee- 
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tively  in  this  courts  on  such  parties  or  their  sureties,  an 
attachment  shall  issue  against  such  parties  or  sureties^ 
respectively,  to  compel  the  payment  of  said  fees. 

Rule  XI — Translations 

Whenever  any  record  transmitted  to  this  court  upon  a 
TrandatioM  to  be  Bent  ^rft  of  error  or  appeal  shall  contain  any 
™ia2ded*iS?  iJJitioS  document,  paper,  testimony,  or  other 
in  record.  proceedings  in  a  foreign  languagie,  and 

the  record  does  not  also  contain  a  translation  of  such  docu- 
ment, paper,  testimony,  or  other  proceeding,  made  under 
the  authority  of  the  inferior  court,  or  admitted  to  be  correct, 
the  record  shall  not  be  printed;  but  the  case  shall  be  reported 
to  this  court  by  the  clerk,  and  the  court  will  thereupon 
remand  it  to  the  inferior  court,  in  order  that  a  translation 
may  be  there  supplied  and  inserted  in  the  record. 


Rule  XII — Evidence  ' 

(i)  In  all  cases  where  fiui;her  proof  is  ordered  by  the 
Further    proof:    when   court,    the   depositions   which    may   be 

ordered  to  be  by  com-     ,,  in    11  ••  /     1 

mijision.  taken  shall  be  by  a  commission^  to  be 

issued  from  this  court,  or  from  any  Circuit  Court  of  the 
United  States. 

(2)  In  all, cases  of  adnoiralty  and  maritime  jurisdiction, 
In    admiralty    causes,   wherQ  uew  evideucc  shall  be  admissible 

commission    will    issue    .      ,-,  .  .     .\  '•■■  1        ,      ,• 

only  on  interrogatories,  m  this  court,  the  evidcuce  by  testimony 
of  witnesses  shall  be  taken  under  a  commission  to  be  issued 
from  this  court,  or  from  any  Circuit  Court  of  the  United 
States,  under  the  direction  of  any  judge  thereof;  and  no 
such  commission  shall  issue  but  upon  interrogatories,  tp  be 
filed  by  the  party  applying  for  the  commission,  and,  notice 
to  the  opposite  party  or  his  agent  or  attorney,  accompanied 
with  a  copy  of  the  interrogatories  so  filed,  to  file  crqss- 
interrogatories  within  twenty  days  from  the  service  of  such 
notice:  Provided,  however ,  that  nothing  in  this  rule  shall 
prevent  any  party  from  giving  oral  testimony  in  open  court 
in  cases  where  by  law  it  is  admissible. 
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Rule  XIII — Deeds,  etc.,  not  Objected  to,  etc.,  Admitted 
In  all  cases  of  equity  or  admiralty  jurisdiction,  heard 

in    this    COUrti    no    objection    shall    here-    in  equity  and  admiralty 

after  be  allowed  to  be  taken  to  the  ad-   dence  not  entered  of 

.     .,  .,'x        f  J  •.•  J      J  ^      recofd  in  court  below, 

missibility  of  any  deposition,  deed,  grant,   not  oonsidered. 
or  other  exhibit  found  in  the  record  as  evidence,  unless 
objection  was  taken  thereto  in  the  court  below  and  entered 
of  record;  but  the  same  shall  otherwise  be  deemed  to  have 
been  admitted  by  consent. 

Rule  XIV — Certiorari 

No  certiorari  for  diminution  of  the  record  shall  be  here- 
after awarded   in  any   cause   unless   a  Motions  for  certiorari 

^,  -         1     tf  1  J     •  '^^  'o'    diminution    of    the 

motion  therefor  shall  be  made  m  wntmg,   record  must  be. at  the 

-       .         J.  ■  1  .  1      ^1  ""*   term,    in   writing, 

and  the  facts  on  which  the  same  is  and  verified. 
founded  shall,  if  not  admitted  by  the  othfer  party,  be  verified 
by  affidavit.  And  all  motions  for  such  certiorari  shall  be 
made  at  the  first  term  of  the  entry  of  the  cause,  otherwise 
the  same  shall  not  be  granted  unless  upon  special  cause 
shown  in  the  court,  accounting  satisfactorily  for  the  delay. 

Rule  XV — Death  of  a.  Party 

(1)  Whenever,  pending  a  writ  of  error  or  appeal  in  this 
court,  either  party  shall  die,  the  proper  ,„  ^^  ^^ated  by 
representatives  in  the  personalty  or  utJ^^yTSiS^SS?: 
realty  of  the  deceased  party,  according  "^^i^JSJ^o't  "dS 
to  the  nature  of  the  case,  may  voluntarily  ™^*«*- 
come  in  and  be  admitted  parties  to  the  suit,  and  thereupon 
the  cause  shall  be  heard  and  determined  as  in  other  cases; 
and  if  such  representatives  shall  not  voluntarily  become 
parties,  then  the  other  party  may  suggest  the  death  on  the 
record,  and  thereupon,  on  motion,  obtain  an  order  that 
unless  such  representatives  shall  become  parties  within  .the 
first  ten  days  of  the  ensuing  term,  the  party  moving  for 
such  order,  if  defendant  in  error,  shall  be  entitled  to  have 
the  writ  of  error  or  appeal  dismissed;  and  if  the  party  so 
moving  shall  be  plaintiff  in  error,  he  shall  be  entitled  to 
open  the  record,  and  on  hearing  have  the  same  reversed, 
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if  it  be  erroneous:  Provided,  however,  that  a  copy  of  every 
such  order  shall  be  printed  in  some  newspaper  at  the  seat  of 
Government  in  which  the  laws  of  the  United  States  shall  be 
printed  by  authority  for  three  successive  weeks,  at  least 
sixty  days  before  the  beginning  of  the  term  of  the  Supreme 
Court  then  next  ensuing. 

(2)  When  the  death  of  a  party  is  suggested,  and  the 
No   action    of   either  representatives  of  the  deceased  do  not 

party,   after  suisgestion 

of  death;  case  abatea   appear  by  the  tenth  day  of  the  second 

by   tenth   day  of  next       t-t-  j  j 

term.  term  next  ensuing  the  suggestion,  and 

no  measures  are  taken  by  the  opposite  party  within  that 
time  to  compel  their  appearance,  the  case  shall  abate. 

Rule  XVI — No  Appearance  of  Plaintiff  in  Error 

Where  there  is  no  appearance  of  the  plaintiff  in  error 
Case  dismissed  if,  when  ,when   the  case   is  Called   for  trial,   the 

called,    no    appearance 

or  bnef  for  plaintiff,  defendant  may  have  the  plaintiff  called, 
and  dismiss  the  writ  of  error,  or  may  open  the  record,  and 
pray  for  an  affirmance. 

Rule  XVII — No  Appearance  of  Defendant  in  Error 

Where  the  defendant  in  error  fails  to  appear  when  the 
Argument  heard  on  part  ^auso  shall  be  Called  for  trial,  the  court 
^iiSdfSJinifdefSndlSt  ^^Y  proceod  to  hear  an  argument  on 
fails  to  appear.  ^j^^   ^^^^  ^f  ^^^  plaintiff,  and  to  give 

judgment  according  to  the  right  of  the  cause. 

Rule  XVIII — No  Appearance  of  Either  Party 

When  a  cause  is  reached  in  the  regular  call  of  the  docket, 
No  appearance  for  ^^^  ^^  appearance  is  entered  for  either 
either  party.  p&Tty,  the  case  shall  be  dismissed  at  the 

costs  of  the  plaintiff. 

Rule  XIX — Neither  Party  Ready  at  Second  Term 

When  a  case  is  called  for  argument  at  two  successive 
Cases   called   at    two   terms,  and  upon  the  call  at  the  second 

successive  terms,  when 

dismissed.  term  neither  party  is  prepared  to  argue 

it,  it  shall  be  dismissed  at  the  costs  of  the  plaintiff,  unless 
sufficient  cause  is  shown  for  further  postponement. 
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Rule  XX — Printed  Arguments 

(1)  In  all  cases  brought  here  on  appeal,  writ  of  error  or 
otherwise,  the  court  shall  receive  printed   Ca«ea  may  b«  mibmitted 

.  ,  ,  ,  on  printed  briefs  with* 

arguments,  without  regard  to  the  num~   out  argument. 
ber  of  the  -case  ^n  the  docket,  if  the  counsel  on  both  sides 
shall  choose  so  to  submit  the  same.     But  the  arguments 
miist  be  filed  within  the  first  ten  days  of  the  term,  and 
signed  by  attorneys  or  coimsellors  of  this  court. 

(2)  When  a  case  is  reached  in  the  regular  call  of  the 
docket,  and  a  printed  argument  shall   pai^  ^rief  equivalent 
be  filed  for  one  or  both  parties,  the  case   ^  »pp«ftrance. 
shall  stand  on  the  same  footing  as  if  it  were  an  appearance 
by  counsel. 

(3)  When  a  case  is  taken  up  for  trial  upon  the  regular 
call  of  the  docket,  and   argued  orally   BHefa  mu«t  be  filed  be- 

,     -     ,-      -         ,  -     .  .  fore  case  orally  angued 

m  behalf  of  only  one  of  the  parties,  no   by  the  other  party, 
printed  argument  will  be  received  unless  it  is  filed  before  the 
oral  argument  begins,  and  the  court  will  proceed  to  consider 
and  decide  the  case  upon  the  ex  parte  argument. 

Rule  XXI — Two  Counsel — Two  Hours — Briefs 

(1)  Only  two  counsel  will  be  permitted  to  argue  for 
each  party,  plaintiff  and  defendant  in  oniy  two  counma  heard 
a  cause.  ^^  ***^^  "^•• 

(2)  No  counsel  will  be  permitted  to  speak  in  an  argu- 
ment of  any  case  more  than  two  hours,   counsel  may  consume 
without  the  special  leave  qf  the  court,   *^^  **°**"' 
granted  before  the  arguilient  begins. 

(3)  Counsel  will  not  be  heard  unless  a  printed  brief  or 
abstract  of  the  case  be  filed,  together  Counsel    heard    oni>r 

,  t        1  .    ,       ,  11.1  1         when    printed    brief    is 

With  the  points  intended   to  be  made,   filed. 
and  the  authorities  intended  to  be  cited  in  support  of  them 
arranged  under  the  respective  points;  and  no  other  book 
or  case  be  referred  to  in  the  argument. 

(4)  The  same  shall  be  signed  by  an  Brief  to  be  aisned  by 
attorney  or  counsellor  of  this  court.  attorney. 

(5)  If  one  of  the  parties  omits  to  file  such  a  statement,  he 
cannot  be  heard  and  the  case  wilt  be   in  default  of  a  brief 

.  ,  .  .4.    filed,  case  will  proceed 

heard  ex  parte  upon  the  argument  of  ex  pant. 
the  party  by  whom  the  statement  is  filed. 
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(6)  Fifteen  printed  copies  of  the  abstracts,  points,  and 
Fifteen  copiee  of  briefs  authorities,  required  by  this  rule,  shall 
{hr^'dS^bdfoi^  il^-  be  filed  with  the  clerk  three  days  before 
"®°^-  ^  the  cause  is  called  for  argument;  nine  of 
these  copies  for  the  court,  one  for  the  reporter^  one  to  be 
retained  by  the  clerk,  and  the  residue  for  counsel. 

(7)  When  no  counsel  appears  for  one  of  the  parties,  and 
When  no  counsel  ap-  HO  printed  brief  or  argument  is  filed, 
SSSmi7a^V?hi  only  one  counsel  will  be  heard  for  the 
other,  if  no  Crief  is  filed,   adverso  party.     But  if  a  printed  brief  or 

argument  is  filed,  the  adverse  party  may  be  entitled  to  be 
heard  by  two  counsel. 

Rule  XXII — Order  of  Argument 

The  plaintiiff  or  appellant  in  this  court  shall  be  entitled. 
Plaintiff  to  open  and   to   Open   and   conclude   the   case.     But 

dose     case  "^"On     cross 

appeals     pUintiff     in   when  there  are  cross-appeals,  they  shall 

court  below  to  open  and  i    .  .  i  i      « 

close.  be  argued  together  as  one  case,  and  the 

plaintiff  in  the  court  below  shall  be  entitled  to  open  and 
conclude  the  argument. 

Rule  XXIII — Interest,  etc. 

(1)  In  cases  where  a  writ  of  error  is  prosecuted  to  the 
On  affirmance,  interest   Supreme  Court,  and  the  judgment  of  the 

given  from  date  of  judg-     .-.  ^  '       m  jj.v-x  xvn 

ment  below  and  at  same  mferior  court  IS  affirmed,  the  mterest  shall 
judgment  rendered.  be  Calculated  and  levied  from  the  date 
of  the  judgment  below,  until  the  same  is  paid,  at  the  same 
rate  that  similar  judgments  bear  interest  in  the  courts  of 
the  State  where  such  judgment  is  rendered. 

(2)  The  same  rule  shall  be  applied  to  decrees  for  the 
Same  rule  to  apply  in  payment  of  money  in  cases  in  chancery, 
chancery  deerees.  uiiless  Otherwise  Ordered  by  this  court. 

(3)  In  all  cases  where  a  writ  of  error  shall  delay  the  pro- 
Not  exceeding  ten  per  ceedings  ou  the  judgment  in  the  Circuit 
^^  1o?^y°-How  Court  and  shall  appear  to  have  been  sued 
to  calculate.  ^^^  merely  for  delay,  damages  shall  be 
awarded,  at  the  rate  of  ten  per  centum  per  annum  on  the 
amount  of  the  judgment;  and  the  damages  shall  be  calcu- 
lated from  the  date  of  the  judgment  in  the  court  below  until 
the  money  is  paid. 
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Rule  XXIV— Coste 

(1)  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  except  where  the  dismissal  shall   on  dismissal,  costs  to 
be  for  want  of  jurisdiction,  costs  shall   ZT^^^,'l^\li; 
be  allowed  for  the  defendant  in  error  or  ^^  iunsdiction. 
appellee,  unless  otherwise  agreed  by  the  parties. 

(2)  In  all  cases  of  affirmance  of  any  judgment  or  decree 

in    this    court,    costs    shall    be    allowed    to     On  affirmance,  costs  to 

the  defendant  in  error  or  appellee,  unless   <i«^«°^*a°*  '^'^  «'to>'- 
otherwise  ordered  by  the  court. 

(3)  In  all  cases  of  reversals  of  any  judgment  or  decree  in 
this  court,  costs  shall  be  allowed  in  this   on.  reversal,  costs  to 
court  for  the  plaintiff  in  error  or  ap-   p***^**^  »"  ^'^^^ 
pellant,  as  the  case  may  be,  unless  otherwise  ordered  by 
the  court. 

(4)  Neither  of  the  foregoing  sections  shall  apply  to  cases 
where  the  United  States  are  a  party;   clauses  two  and  three 

,      .      .  ,  .  1     n     1         ^^^     to     apply     when 

but     in     such     cases     no     costs     shall     be     United  states  a  party. 

allowed  in  this  court  for  or  against  the  United  States. 

(5)  In  all  cases  of  the  dismissal  of  any  suit  in  this  court, 
it  shall  be  the  duty  of  the  clerk  to  issue   On  dismissal,  a  proce- 

m    ,  .t  .        dendo     goes     to     court 

a  mandate,  or  other  proper  process,  in   below, 
the  nature  of  a  procedendo,  to  the  court  below,  for  the  pur- 
pose of  informing  such  court  of  the  proceedings  in  this  court, 
so  that  further  proceedings  may  be  had  in  such  court  as  to 
law  and  justice  may  appertain. 

(6)  When  costs  are  allowed  in  this  court,  it  shall  be  the 
duty  of  the  clerk  to  insert  the  amount   costs  to  be  inserted  in 

.  i*   •       .1        1       1  1*     1  1    .  ^^®    mandate    and    bill 

thereof  in  the  body  of  the  mandate,  or   of  costs  annexed. 
other  proper  process,  sent  to  the  court  below,  and  annex  to 
the  same  the  bill  of  items  taxed  in  detail. 

Rule  XXV — Opinions  of  the  Court 
(1)  All  opinions  delivered  by  the  court  shall  immediately 
upon  the  delivery  thereof  be  delivered   Opinions  to  be  recorded 

.  11,1  11         A      1     '^^^    delivered     to    re- 

over  to  the  clerk  to  be  recorded.     And   porter, 
it  shall  be  the  duty  of  the  clerk  to  cause  the  same  to  be  forth- 
with recorded  and  to  deliver  the  originals,  with  a  transcript 
of  the  judgment  or  decree  of  the  court  thereon,  to  the  re- 
porter as  soon  as  the  same  shall  be  recorded. 
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(2)  And  all  the  opinions  of  the  court,  as  far  as  practicable, 

OpinioiiB  to  be  recorded  s^all  be  recorded  during  the  term,  so 
during  term.  ^y^^^  ^j^^  publication  of  the  reports  may 

not  be  delayed  thereby. 

(3)  The  original  opinions  of  the  court  delivered  to  the 
opiniona  to  be  pre-  reporter  shall  be  filed  in  the  office  of 
^^^'  the  clerk  of  the  court,  for  preservation,  as 
soon  as  the  volume  of  reports  for  the  term  at  which  they  are 
delivered  shall  be  published. 

Rule  XXVI— CaK  of  the  Docket 

(1)  The  court,  on  the  second  day  in  each  term,  will 

Docket  called  in  order  Commence  Calling  the  cases  for  argument 

t^  -nTe?the1*party  1^  ^he  Order  in  which  they  stand  on  the 

rtckS!-?T^'^cIS2i  docket,  and  proceed  from  day  to  day 

to ^b2  &'Zp°ouT?{  during  the  term  in  the  same  order;  and 

order-except.  jf  ^j^^  parties,  or  either  of  them,  shall 

be  ready  when  the  case  is  called,  the  same  shall  be  heard, 
and  if  neither  party  shall  be  ready  to  proceed  in  the  ar- 
gument, the  case  shall  go  down  to  the  foot  of  the  docket, 
unless  some  good  and  satisfactory  reason  to  the  contrary 
shall  be  shown  to  the  court. 

That  ten  causes  only  shall  be  considered  as  liable  to  be 
called  on  each  day  during  the  term,  including  the  one  under 
argument,  if  the  same  shall  not  be  concluded  on  the  pre- 
ceding day.  No  cause  shall  be  taken  up  out  of  the  order  on 
the  docket  or  be  set  down  for  any  particular  day,  except 
under  special  and  peculiar  circumstances,  to  be  shown  to 
the  court.  Every  cause  which  shall  have  been  called  in 
its  order  and  passed,  and  put  at  the  foot  of  the  docket, 
shall,  if  not  again  reached  during  the  term  it  was  called, 
be  continued  to  the  next  term  of  the  court. 

Rule  XXVII — Motion-day 

The  court  will  not  hear  arguments  on  Saturday  (unless 
AnKumenta  not  heard  on  ^^T  Special  cause  it  shall  Order  to  the  con- 
^otio^^e^utlS^tSlp^'  trary),  but  will  devote  that  day  to  the 
erenceon  Friday.  ^^^er  busiuess  of  the  couTt;  and  on  Fri- 

day in  each  week,  during  the  sitting  of  the  court,  motions  in 
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cases  not  required  by  the  rules  of  the  court  to  be  put  on  the 
docket  shall  be  entitled  to  preference,  if  such  motions  shall 
be  made  before  the  court  shall  have  entered  upon  the  hear- 
ing of  a  cause  upon  the  docket. 

Rule  XXVIII — Adjournment 

The  court  will  at  every  session  announce  on  what  day  it 
will  adjoin  at  least  ten  days  before  the   Adjournment    an- 

......  .^,  ,.  .     noimced  ten  days  before 

time  which  shall  be  fixed  upon;  the  court   end  of  seosion. 
will  take  up  no  case  for  argument  nor  receive  any  case  upon 
printed  briefs,  within  three  days  next  before  the  day  fixed 
upon  for  adjournment. 

Rule  XXIX — Dismissing  Cases  in  Vacation 
Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 

pending    in    this   court,  or    the    appellant    Case  may  be  dismlseed 
,  11        .  1111^  ^^  vacation,  upon  a«ree- 

and  appellee  in  any  appeal,  shall,  at  any  ment. 
time  hereafter  in  vacation  and  out  of  term  time,  by  their 
respective  attorneys,  who  are  entered  as  such  on  the  record, 
sign  and  file  with  the  clerk  an  agreement  in  writing,  di- 
recting the  case  to  be  dismissed  and  specifying  the  terms 
upon  which  it  is  to  be  dismissed  as  to  costs,  and  also  paying 
to  the  clerk  any  fees  that  may  be  due  to  him,  it  shall  be  the 
duty  of  the  clerk  to  enter  the  case  dismissed,  and  to  give 
to  either  party  who  may  request  it  a  copy  of  the  agreement 
filed;  but  no  mandate  or  other  process  is  to  be  issued  with- 
out an  order  by  the  court. 


AOTS  OF  CONGEESS 

PERTAININO  TO  THB 

JURISDICTION  OF  THE  SUPREME  COURT 


■ 

The  following  Acts  of  Congress  pertain  to  the  jurisdiction 
of  the  Supreme  Court. 

Statutory  ProyiBions 

Rev.  Stats,  sees.  687-710,  5261  (sec.  691  is  expressly  repealed  by 
sec.  14  of  the  Act  of  Mar.  3, 1891 ).]  * 

Ad  April  7, 1874,  ch.  80,  sec.  2  (18  Stat.  L.  27).]  Providing  that  the 
appellate  jurisdiction  of  the  Supreme  Court  oyer  judgments  of  terri- 
torial courts  in  cases  of  trial  by  jury  shall  be  by  writ  of  error,  and  in 
other  cases  by  appeal,  etc. 

Ad  Feb.  16,  1876,  ch.  77,  sec.  1  (18  Stat.  L.  315).]  Limiting  the  re- 
view by  the  Supreme  Got  rt  of  decrees  of  Cirouit  Courts  in  admiralty 
cases  to  questions  of  law  arising  on  findings  of  fact  to  be  made  in  such 
cases  by  the  Circuit  Courts.  (Sec.  3  of  this  act  is  expressly  repealed 
by  sec.  14  of  the  Act  of  Mar.  3,  1891.) 

Ad  Mar.  1,  1875,  ch.  114,  sep.  5  (18  Stat.  L.  335).]  Making  civil 
rights  cases  reviewable  by  the  Supreme  Court  regardleiss  of  the  amount 
in  controversy. 

Ad  Mar.  3,  1875,  ch.  137,  sec.  9  (18  Stat.  L.  470).]  Prescribing  the 
proceedings  in  the  Supreme  Court  in  cases  of  death  of  parties  after 
judgment  in  the  Circuit  Court. 

Ad  Mar.  3,  1881,  ch.  138,  sec.  7  (21  Stat.  L.  501).]  Giving  original 
and  appellate  jurisdiction  in  trade-mark  cases  to  the  courts  of  the 
United  States,  without  regard  to  the  sum  in  controversy. 

Ad  May  17,  1884,  ch.  53,  sec.  7  (23  Stat.  L.  24).]  Providing  for  the 
review  of  judgments  and  decrees  of  the  District  Court  for  the  District 
of  Alaska. 

Ad  Mar.  3,  1886,  ch.  353  (23  Stat.  L.  437).]  Providing  for  an  ap- 
peal to  the  Supreme  Court  in  cases  of  habeas  corpus. 

Ad  Mar.  3, 1886, 6h.  355  (23  Stat.  L.  443).]  Regulating  appeals  from 
the  Supreme  Courts  of  the  District  of  Columbia  and  the  Territories. 

Ad  Mar.  3,  1887,  ch.  359,  sees.  3,  9  (24  Stat.  L.  505).]  Providing 
for  appeals  from  the  Court  of  Claims,  and  Cirouit  and  District  Courts 
in  cases  of  certain  suits  against  the  Upited  States. 
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Act  Feb.  6,  1889,  ch.  113,  sec.  6  (25  Stat.  L.  655).]  Providing  for 
writs  of  error  in  all  convictions  of  crime  punishable  by  death. 

Act  Feb.  25,  1889,  ch.  236  (25  Stat.  L.  693).]  Providing  for  writs  of 
error  or  appeals  to  the  Supreme  Court  in  cases  involving  the  question 
of  the  jurisdiction  of  the  Circuit  Court. 

Act  Mar.  1,  1889,  ch.  333,  sec.  6  (25  Stat.  L.  783).]  Providing  for 
review  of  the  judgments  and  decrees  in  the  United  States  court  in  the 
Indian  Territory  in  cases  where  the  value  exceeds  $1,000. 

Ad  Mar.  2,  1889,  ch.  382,  sec.  5  (25  Stat.  L.  855).]  Providing  for 
an  appeal  to  the  Supreme  Court  in  complaints  for  violation  of  the  in- 
terstate commerce  act,  where  the  subject  in  dispute  is  of  the  value 
of  $2,000  or  more. 

Ad  May  2,  1890,  ch.  182,  sec.  9  (26  Stat.  L.  81).]  Providing  for 
writs  of  error  and  appeals  from  the  decisions  of  the  Supreme  Court  of 
Oklahoma  Territory,  where  the  amount  in  controversy  exceeds  $5,000. 

Ad  May  2,  1890,  ch.  182,  sec.  42  (26  Stat.  L.  81).]  Providing  that 
appeals  and  writs  of  error  may  be  taken  from  the  decisions  of  the 
United  States  court  in  the  Indian  Territory  in  the  same  manner  as 
from  the  Circuit  Courts. 

Ad  June  10,  1890,  ch.  407,  sec.  15  (26  Stat.  L.  131).]  Providing  for 
appeals  from  decisions  of  Circuit  Courts  in  cases  under  the  customs- 
revenue  laws. 

Ad  Mar.  3,  1891,  ch.  517  (26  Stat.  L.  826).]  To  establish  Circuit 
Courts  of  Appeals  and  to  define  and  regulate  in  certain  cases  the  juris- 
diction of  the  courts  of  the  United  States,  and  for  other  purposes. 

Ad  Mar.  3,  1891,  ch.  538,  sec.  10  (26  Stat.  L.  851).]  Providing  for 
appeals  from  judgments  of  the  Court  of  Claims  in  cases  of  Indian 
depredation  claims. 

Ad  Mar.  3,  1891,  ch.  539,  sees.  9,  14  (26  Stat.  L.  854).]  Providing 
for  appeals  from  the  decisions  of  the  Court  of  Private  Land  Claims. 

Ad  July  1,  1902,  ch.  1369  (32  Stat.  L.  691),  sec.  10.]  Giving  juris- 
diction to  review  a  final  judgment  or  decree  of  the  Supreme  Court  ot 
the  Philippine  Islands,  where  the  amount  in  controversy  exceeds 

$25,000. 

Note.  What  prior  legislation  of  Congress  relating  to  appeals  and 
writs  of  error  was  repealed  by  the  Act  establishing  the  Circuit  Courts 
of  Appeals  is  still  unsettled.  Rule  32  recognizes  the  right  to  bring 
cases  to  the  Supreme  Court  under  the  provisions  of  the  Act  of  Feb.  25, 
1889,  ch.  236  (25  Stat.  L.  693),  though  the  limitation  of  the  review 
contained  in  the  act  is  inconsistent  with  the  later  act. 

DecisioxiB 

The  Act  of  Mar.  3,  1891,  covers  the  whole  subject-matter  under 
consideration  and  furnishes  the  exclusive  rule  of  appellate  jurisdiction 
on  appeal,  writ  of  error,  or  certificate.  Its  provisions  and  those  of  the 
Rev.  Stata.  in  this  regard  cannot  stand  together.  United  States  v. 
Rider,  163  U.  S.  138-140  (41-104),  Oct.  T.,  1895. 
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We  are  of  opinion  that  the  Act  of  1891,  upon  its  face,  read  in  the 
light  of  settled  rules  of  construction  and  of  the  decisions  of  this  court, 
manifests  the  intention  of  Congress  to  cover  the  whole  subject  of  the 
appellate  jurisdiction  from  the  District  and  Circuit  Courts  of  the 
United  States,  so  far  as  regards  in  what  cases,  as  well  as  to  what  courts, 
appeals  may  be  taken,  and  to  supersede  and  repeal  to  this  extent  all 
the  provisions  of  earlier  Acts  of  Congress.  The  Paquette  Habana, 
175  U,  S.  677-686  (44^22),  Oct.  T.,  1899. 

It  is  settled  that  the  words  "imless  otherwise  provided  by  law/' 
in  sec.  6  of  the  Act  of  Mar.  3,  1891,  refer  only  to  the  provisions  of  the 
same  act,  or  of  contemporaneous  or  subsequent  acts,  and  do  not  in- 
clude provisions  of  earlier  statutes.  lb.  683.  Opinion  by  Mr.  Jus- 
tice Gray,  citing  cases. 

The  words  "unless  otherwise  provided  by  law,"  in  sec.  6  of  the  Act 
of  Mar.  3,  1891  (26  Stat,  L.  826),  were  inserted  that  any  qualification 
of  the  jurisdiction  given  by  that  act  made  by  contemporaneous  or 
subsequent  acts,  should  not  be  construed  as  taking  it  away,  except 
when  expressly  so  provided.  To  hold  that  the  words  referred  to  prior 
laws  would  defeat  the  purpose  of  the  act,  and  be  inconsistent  with  its 
context  and  its  repealing  clause.  Lau  Ow  Bew  v.  United  States,  144 
U.  S.  47-56  (36-344),  Oct.  T.,  1891.  Opinion  by  Mr.  Chief  Jus- 
tice Fuller. 

In  the  grant  of  appellate  jurisdiction  to  the  Circuit  Court  of  Ap- 
peals by  sec.  6,  in  the  Act  of  Mar.  3,  1891  (26  Stat.  L.  826),  in  all  cases 
other  than  those  in  which  the  Supreme  Court  has  direct  appellate 
jurisdiction  under  sec.  5,  the  exception  "unless  otherwise  provided  by 
law,"  looks  only  to  provisions  of  the  same  act,  or  to  contemporaneous 
or  subsequent  acts,  expressly  providing  otherwise,  and  does  not  in- 
clude provisions  of  earlier  statutes.  Amer.  Construction  Co.  v.  Jack- 
sonville, T.  &  K.  W.  R.  Co.,  148  U.  S.  372-383  (37-491),  Oct.  T.,  1892. 
Opinion  by  Mr.  Justice  Gray. 

The  words  "imless  otherwise  provided  by  law"  in  sec.  6  of  the  Act 
of  Mar.  3,  1891,  must  be  taken  to  refer  to  existing  provisions  and  not 
to  be  merely  a  futile  permission  to  future  legislatures  to  make  a  change. 
United  States  r.  Dalcour,  203  U.  S,  408,  decided  Dec.  3,  1906.  Opinion 
by  Mr.  Justice  Holmes. 

Sec.  16  of  the  Interstate  Commerce  Act  (24  Stat.  L.  379,  ch.  104) 
was  so  far  affected  by  the  Act  of  Mar.  3,  1891,  as  to  require  appeals  to 
be  prosecuted  to  the  Circuit  Court  of  Appeals.  Louisville,  etc.,  R.  Co., 
V.  -Behlmer,  169  U.  S.  644-647  (42-890),  Oct.  T.,  1897. 

See  also  caaea  cited  under  Rules  32  and  36,  poaL 
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Rule  I — Clerk 


(1)  The  clerk  of  this  court  shall  reside  and  keep  the  office 
at  the  seat  of  the  National  Government,   cierk '» office.— cierk  not 
and  he  shall  not    practice,  either  as  at- 
torney or  counsellor,  in  this  court,  or  in   any  other  court, 
while  he  shall  continue  to  be  clerk  of  this  court. 

(2)  The  clerk  shall  not  permit  any  original  record  or 
paper  to  be  taken  from  the  court  room,  or  from  the  office, 
without  an  order  from  the  court,  except  as  provided  by 
Rule  10. 

ClauM  1  is  substantiftlly  original  general  Rule  1.  adopted  Feb.  3,  1790,  1  Cranch, 
xv;  published  1  Wheat,  xiil  and  1  Pet.  v;  again  publinhed  1  How.  xxiii;  revised  and 
published  Decembo-  Term,  1851,  21  How.  v;  revised  in  1884  and  published  108 
U.  S.  573. 

Clause  2  adopted  as  original  Rule  12,  Aug.  7,  1797,  3  Dallas,  377;  published  1 
Craned xviii;  1  Wfuai. xv;  1  Pet.  vii;  1  H<nD.  xxv;  21  How,  v, and  108  U.S. 573. 

DeciBions 

Where  the  law  gives  the  court  the  power  of  appointing  its  own  clerk, 
there  being  no  provision  of  law  for  his  removal,  the  office  is  to  be  held 
at  the  will  and  discretion  of  the  court,  and  the  mere  appointment  of 
a  successor  is  per  se  a  removal  of  a  prior  incumbent.  Ex  parte  Hennen, 
13  Pet.  230-261  (10-154),  Jan.  T.,  1839. 

Where  the  judge  has  power  to  appoint  a  clerk  pro  tempore,  such  ap- 
pointee is  clerk  de  factOy  and  his  acts  will  be  valid  so  far  as  regards  a 
third  party,  though  there  is  irregularity  in  the  app)ointment.  Cocke 
V.  Halsey,  16  Pet.  71-87  (10-896),  Jan.  T.,  1842. 

Note.  Throughout  this  volume  the  numbers  in  parentheses  following  citations  of 
the  opinions  of  the  Supreme  Court  refer  to  the  book  and  page  of  the  Lawyers'  Co- 
operative Publishing  Company's  edition. 
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The  occasion  for  the  amendment  made  in  the  second  clause  of  the 
rule  stated  in  an  announcement  made  Nov.  13,  1882.  Matter  of 
amendments  to  Rules  1  and  10,  108  U.  S.  1-4  (27-629),  Oct.  T.,  1882. 

Rule  II — Attorneys  and  Counsellors 

(1)  It  shall  be  requisite  to  the  admission  of  attorneys  or 
Quaufications  of  attor-  couDsellors  to  practice  in  this  court, 
°®^*'-  that  they  shall  have  been  such  for  three 
years  past  in  the  Supreme  Courts  of  the  States  to  which 
they  respectively  belong,  and  that  their  private  and  pro- 
fessional character  shall  appear  to  be  fair. 

(2)  They  shall  respectively  take  and  subscribe  the  fol- 
Oath  of  attorneys.       lowing  oath  or  affirmation,  viz: 

I, ,  do  solemnly  swear  [or  affirm]  that  I 

will  demean  myself,  as  an  attorney  and  counsellor  of  this 
court,  uprightly,  and  according  to  law;  and  that  I  will  sup- 
port the  Constitution  of  the  United  States. 

Clause  1  adopted  Feb.  5.  1790.  2  Dallas,  399;  published  as  general  Rule  2  in  1 
Cranek,  xvi;  1  Wheat,  xui;  1  Pet.  vi;  1  How.  xxiii;  21  How.  v,  and  108  U,  S.  673. 

Clause  2  adopted  Feb.  5, 1790,  as  general  Rule  4,  2  DdUae,  399;  published  1  Cranch. 
xvi;  1  Wheat,  xiii;  1  Pet.  vi;  1  How.  xxiii;  21  How.  v;  amended  Mar.  10,  1865,  to  con- 
form to  the  Act  of  Congress  of  Jan.  24, 1865  (13  Stat.  L.  424).  2  Wail.  vii.  Amend- 
ment annulled  December  Term,  1866.  4  Wall.  vii.  See  Ex  parte  Garland.  4  Wall. 
333  (18-370);  republished  108  U.  S.  573. 

The  provisions  contained  in  original  Rule  3.  that  cotmsellors  should  not  practice 
as  attorneys,  nor  attorneys  as  counsellors,  was  omitted  in  the  general  revision  of  the 
rules  at  the  December  Term.  1858. 

Decisions 

Where  an  attorney  is  otherwise  qualified  under  the  rules  the  fact 
that  he  has  been  stricken  from  the  rolls  of  another  court  for  contempt 
will  not  be  cause  for  the  Supreme  Court  to  refuse  his  admission  as 
counsellor  of  that  court.  Ex  parte  Tillinghast,  4  Pet.  lOS-110,  Jan.  T., 
1830. 

Where  a  client  sought  to  dismiss  his  attorney  regularly  retained  on 
a  contingent  fee,  and  to  require  payment  into  court  of  the  moneys 
collected  in  the  suit,  Held,  that  a  client  has  the  right  to  dismiss  his 
attorney  even  when  employed  under  a  contract  for  a  stipulated  part 
of  the  recovery;  but  where  the  attorney  has  not  been  guilty  of  any 
misconduct  calling  for  the  exercise  of  summary  jurisdiction,  the  court 
will  leave  the  parties  to  their  remedy  at  law  as  to  collections  had  in  the 
suit.  Texas  v.  White  (In  re  Paschal),  10  WaU.  4&3-497  (19-996-997), 
Dec.  T.,  1870. 

Quffire,  whether  in  discharging  his  attorney  employed  under  a  stipu- 
lation for  a  definite  part  of  the  recovery,  the  client  does  not  make  him- 
self liable  for  the  whole  of  the  contingent  fee  agreed  upon?    lb.  497. 
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Where  an  attorney  is  charged  by  affidavit  with  fraud  or  xnalpraetioe 
in  his  profession,  the  court  in  every  instance,  on  motion,  will  order  him 
to  appear  and  answer,  and  will  deal  with  him  as  the  facto  may  appear. 
Ex  parte  Bradley,  7  WaU.  364-367  (1»-218),  Dec.  T.,  1868. 

The  power  of  the  court  to  punish  attorneys  as  its  officers,  for  mis- 
behaviour in  the  practice  of  their  profession,  is  a  distinct  head  of  pro- 
ceeding, from  that  of  contempt  of  court,  committed  in  the  immediate 
view  and  presence  of  the  court.    lb.  374. 

The  power  of  removal  possessed  by  all  courts  which  have  the  au- 
thority to  admit  attorneys  to  practice,  should  only  be  exercised  when 
the  continuance  of  the  attorney  in  practice  is  incompatible  with  a 
proper  respect  of  the  court  for  itself,  or  a  proper  regard  for  the  in- 
tegrity of  the  profession,  and  only  upon  notice  to  the  offending  party 
and  an  opportunity  for  explanation  and  defense.  Bradley  v.  Fisher, 
13  WaU.  335-356  (20-652),  Dec.  T.,  1871. 

The  charges  in  a  regular  complaint  against  an  attorney  should  be 
made  on  oath;  the  information  against  him  may  be  waived  where  the 
attorney  himself  invites  the  inquiry;  but  the  testimony  received  should 
be  on  oath.    Ex  parte  Burr,  9  Wheat.  529-531  (6-152),  Feb.  T.,  1824. 

The  moment  the  courts  of  the  United  States  were  called  into  exist- 
ence they  became  p>08sessed  of  the  power  inherent  in  all  courts  to 
pimish  for  contempt.  The  Act  of  Congress  of  Mar.  2,  1831,  specifying 
the  cases  in  which  summary  pimishment  for  contempt  may  be  in- 
flicted, in  terms  applies  to  all  United  States  courts.  Whether  it  limits 
the  authority  of  the  Supreme  Court  which  derives  its  existence  from 
the  Constitution,  not  decided.  Ex  parte  Robinson,  19  WaU.  505-510 
(22-208),  Oct.  T.,  1873. 

In  a  District  Court  the  relations  between  the  court  and  the  attorneys 
practicing  in  it,  and  their  respective  rights  and  duties,  are  regulated 
by  the  rules  and  practice  of  the  common  law,  and  it  rests  exclusively 
with  such  courts  to  determine  who  are  qualified  to  become  attorneys 
and  for  what  cause  they  should  be  removed.  Ex  parte  Secombe,  19 
How.  9-13  (15-565),  Dec.  T.,  1856. 

The  constitutional  privilege  of  trial  by  jury  does  not  apply  to  prevent 
courts  from  punishing  its  officers  for  contempt  or  from  removing  them 
in  proper  cases.  Ex  parte  Wall,  107  U.  S.  265-288  (27-561),  Oct.  T., 
1882. 

Attorneys  and  counsellors  are  officers  of  the  court,  admitted  upon 
evidence  of  their  possessing  sufficient  learning  and  fair  private  char- 
acter. 

In  the  Supreme  Court  the  fact  of  the  admission  of  such  officers  to 
Ulie  highest  courts  of  the  States  to  which  they  belong  for  three  years 
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preceding  their  application,  is  regarded  bs  sufficient  evidence  of  their 
requisite  legal  learning,  and  the  statement  of  counsel  moving  their 
admission,  sufficient  evidence  that  their  private  and  professional 
character  is  fair.  Ex  parU  Garland,  4  WaU,  333-378  (18-370),  Dec.  T., 
1866. 

From  the  entry  of  the  order  for  admission  attorneys  are  responsible 
to  the  court  for  professional  misconduct,  and  can  only  be  deprived  of 
their  office  for  misconduct,  declared  by  the  judgment  of  the  court 
after  opportunity  to  be  hea^d. 

This  admission  or  exclusion  is  the  exercise  of  judicial  power.  lb. 
379  (18-370). 

No  formal  allegations  are  required.  All  that  is  requisite,  when  for 
matters  not  occurring  in  open  court,  is  that  notice  should  be  given  to 
the  attx>mey  of  the  charges  against  him,  and  an  opportunity  afforded 
him  for  explanation  and  defense.  Randall  v.  Brigham,  7  Wall,  523- 
639  (19-293),  Dec.  T.,  1868. 

Proceedings  for  disbarment  are  not  a  criminal  procedure  neces- 
sitating formal  legal  process.    lb. 

The  character  and  duties  of  counsel  do  not  devolve  on  the  personal 
representative  of  deceased  counsel,  so  as  to  allow  of  the  service  of  a 
citation  upon  such  counsel's  executors.  Bacon  v.  Hart,  66  U.  S.  38 
(17-52),  Dec.  T.,  1861. 

The  courts  can  know  no  counsel  in  the  cause  except  those  who 
regularly  appear  as  such  on  the  record,  and  will  not  notice  law  partner- 
ships or  other  private  relations  between  members  of  the  bar.     lb.  38. 

In  the  Federal  courts  the  power  to  disbar  is  distinct  and  separate 
from  the  power  conferred  by  sec.  725,  Rev.  Stats. y  to  punish  for  con- 
tempt, and,  in  so  far  as  exercised  for  unprofessional  conduct  not  coming 
within  the  limitations  imposed  by  that  statute,  is  unabridged.  In  re 
Boone,  83  Fed.  /?.  944-948. 

It  is  not  necessary  the  acts  or  conduct  be  such  as  would  subject  the 
attorney  to  indictment  or  civil  liability.  Any  conduct  showing  un- 
fitness for  the  confidence  and  trust  which  attend  the  relation  of  at- 
torney and  client,  or  which  renders  the  attorney  unworthy  of  public 
confidence,  constitutes  a  ground  for  disbarment.     lb.  948. 

The  obligation  of  fidelity  to  a  client's  interests  continues  after  the 
termination  of  the  relation  of  attorney  and  client,  and  is  not  confined 
to  cases  in  which  one  is  employed  as  attorney.    lb.  952. 

The  authority  of  an  attorney  to  sue  may  be  questioned  upon  affi- 
davits, or  other  proof.     Standefer  v.  Dowlin,  Hempst.  209;  Fed.  Cases, 

132,849. 

» 

The  court  has  power  to  inquire  as  to  the  authority  an  attorney  has 
to  sue  or  defend,  and  before  issue  joined  the  defendant  may  require 
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an  attorney  who  brings  the  action  to  file  his  warrant.     King  of  Spain 
V.  Oliver,  2  Wash.  C.  C,  429;  Fed,  Cases,  7,814. 

When  an  attorney  of  a  court  of  record  appears  in  an  action,  his 
authority,  in  the  absence  of  any  proof  to  the  contrary,  will  be  presumed. 
A  record  which  shows  such  an  appearance  will  bind  the  party  until 
it  is  proven  that  the  attorney  acted  without  authority.  Hill  v.  Men- 
denhaU,  21  WaU.  453-454  (22-616),  Oct.  T.,  1874. 

The  court  censured  counsel  for  attempting  to  influence  its  decision 
by  reference  to  matters  not  in  the  record,  contained  in  his  printed 
argument  in  violation  of  a  stipulation  of  coimsel.  Shley  v.  Pulhnan 
P.  Car  Co.,  120  U.  S,  575-577  (30-790),  Oct.  T.,  1886. 

The  court  will  not  permit  counsel  who  represent  parties  interested 
in  the  cause,  or  the  questions  involved,  but  who  are  not  parties  to  the 
record,  to  appear  in  a  cause.  Harrison  v.  Nixon,  9  Pet.  483-494 
(9-205),  Jan.  T.,  1835. 

Rule  III — Practice 

This  court  considers  the  former  practice  of  the  courts 
of  king's  bench  and  of  chancery,  in  ^^.^^  ^^  g„p,^^ 
England,  as  affording  outlines  for  the  ^^"''*" 
practice  of  this  court;  and  will,  from  time  to  time,  make 
such  alterations  therein  as  circumstances  may  render 
necessary. 

Adopted  Aufc.  8.  1791,  &»  original  Rule  7,  2  DalUu,  411;  published  in  1  Craneh, 
xvii;  1  WhecU.  xiv;  1  Pet.  vi;  1  How.  xxiv;  revised  and  made  Rule  3,  December  Term, 
1858,  21  How.  v;  amended  Jan.  7,  1884;   republished  108  U.  S.  574. 

DecisionB 

The  rule  announced  in  answer  to  the  attomey-generars  request  for 
information.     2  Dallas,  4-11. 

The  English  chancery  is  a  court  of  original  jurisdiction.  Its  rules 
have  not  been  adopted  by  the  Supreme  Court  an  appellate  tribimal. 
Brown  v.  Aspden's  Adms.,  14  How.  25-26  (14-^11),  Dec.  T.,  1852. 

It  is  not  essential  that  a  court  in  establishing  or  changing  its  practice 
should  do  so  by  the  adoption  of  written  rules.  It  may  be  done  by  a 
uniform  mode  of  procedure  for  a  series  of  years,  and  this  forms  the  law 
of  the  court.  Duncan's  Heirs  v.  United  States,  7  Pet.  435-451  (8-745), 
Jan.  T.,  1833. 

The  Supreme  Court,  being  one  of  limited  and  special  original  juris- 
diction, whenever  its  want  or  excess  of  power  is  objected  to,  or  is  ap- 
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parent  to  the  court  it  must  cease  its  action.     Rhode  Island  v.  Massa- 
chusetts, 12  Pet,  657-720  (»-1258),  Jan  T.,  1838. 

In  suits  against  a  State  if  the  State  neglects  to  appear  on  due  service 
of  process,  no  coercive  measures  will  be  taken  to  compel  appearance, 
but  the  complainant  will  be  allowed  to  proceed  ex  parte.  Massachu- 
setts V.  Rhode  Island,  12  Pet.  755-761  (9-1274),  Jan.  T.,  1838. 

In  8uit«  against  a  State  process  should  be  served  both  on  the  gov- 
ernor or  chief  executive,  and  the  attorney-general  of  such  State.  Gray- 
son V.  Virginia,  3  DaUaa,  320  (1-619),  Feb.  T.,  1796. 

In  suits  between  States  the  Supreme  Court  will  not  apply  the  rules 
as  to  time,  which  govern  in  suits  between  individuals.  Rhode  Island 
V.  Massachusetts,  13  Pet.  23-24  (10-42),  Jan.  T.,  1839. 

Matters  resting  entirely  in  the  discretion  of  the  trial  court  are  not 
re-examinable  in  the  Supreme  Court.  Pomeroy's  Lessee  v.  Bank  of 
Indiana,  1  WaU.  592-598  (17-640),  Dec.  T.,  1863. 

The  court  has  no  p>owGr  after  the  term  has  passed,  and  a  cause  has 
been  dismissed  or  otherwise  finally  disposed  of,  to  alter  its  judgment, 
except  in  matters  of  form,  or  to  correct  a  clerical  error  or  misprision 
of  the  clerk,  or  the  like.  Schell  v.  Dodge,  107  U.  S.  629-630  (27- 
601),  Oct.  T.,  1882. 

A  final  judgment  of  the  Supreme  Court  is  conclusive  upon  the  rights 
which  it  decides,  and  no  statute  has  devised  any  process  upon  which 
it  may  revise  its  judgment.  Martin  v.  Hunter,  1  Wheat.  304-355 
(4-110),  Feb.  T.,  1816. 

Except  in  cases  of  fraud.  Magwire  v.  Tyler,  17  WaU.  253-283  (21- 
583),  Dec.  T.,  1872. 

The  rule  that  the  party  which  puts  in  a  plea  which  is  the  subject  of 
discussion  has  the  right  to  begin  and  conclude  the  argiunent,  prevails 
in  the  United  St^es  courts  in  chancery  proceedings.  Rhode  Island 
V.  Massachusetts,  14  Pet.  210-216  (10-426),  Jan.  T.,  1840. 

In  suits  between  individuals,  the  attorney-general  may  be  heard 
when  he  suggests  that  the  public  interests  are  involved  in  the  decision. 
Florida  v.  Georgia,  17  How.  478-490  (15-189),  Dec.  T.,  1854. 

The  court  has  no  power  to  entertain  a  bill  sought  to  be  filed  by  a 
State  to  restrain  the  president  by  injunction  from  carrying  into  effect 
an  Act  of  Congress  alleged  to  be  unconstitutional,  though  his  acts 
when  performed  are  in  proper  cases,  subject  to  judicial  cognizance. 
Mississippi  v.  Johnson,  4  WaU.  475-502  (18-441),  Dec.  T.,  1866. 

A  bill  praying  an  injunction  against  the  execution  of  an  Act  of  Gon- 
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gress  by  the  incumbent  of  the  presidential  office  cannot  be  received, 
whether  it  describes  him  aa  President,  or  as  a  citizen  of  his  State. 
lb.  502. 

In  case  of  original  equity  jurisdiction,  motion  for  leave  to  file  a 
bill  will  be  heard  ex  parte  on  the  regular  motion-day,  and  the  court 
will  require  ten  printed  copies  of  the  bill  to  be  filed  with  the  clerk 
before  the  hearing.  Georgia  v.  Grant,  6  WaU.  241-242  (18-848), 
Dec.  T.,  1867. 

The  appellate  power  of  the  Supreme  Court  under  the  Constitution 
extends  to  all  cases  within  the  judicial  power  of  the  United  States, 
but  actual  jurisdiction  under  the  power  is  confined  within  such  limits 
as  Congress  sees  fit  to  prescribe.  Duncan  v.  The  Francis  Wright,  105 
U,  S,  381-385  (2&-1101),  Oct.  T.,  1881. 

Congress  may  prescribe  the  mode  of  proceeding  in  causes  within  the 
original  jurisdiction  of  the  Supreme  Court,  but  in  the  absence  of  such 
legislation  the  coiirt  itself  has  power  to  adopt  its  form  of  proceedings. 
Florida  V.  Georgia,  17  How,  478-491  (15-189),  Dec.  T.,  1854. 

In  cases  of  original  jurisdiction  the  Supreme  Court  will  frame  its 
proceedings  according  to  those  which  had  (prior  to  1791)  been  adopted 
in  the  English  courts  in  analogous  cases,  although  not  bound  to  follow 
the  practice  where  it  would  embarrass  the  case  by  technicalities,  or 
defeat  justice.  California  v.  So.  Pac.  Co.,  157  U.  S,  229-249  (39- 
690),  Oct.  T.,  1894. 

The  Supreme  Court  will  grant  leave  to  withdraw  an  appearance 
whenever  asked,  saving  all  rights  of  the  adverse  party.  McGuire  v. 
Massachusetts,  3  Wall.  382-387  (18-165),  Dec.  T.,  1865. 

No  attorney  or  solicitor  can  withdraw  his  name,  after  he  has  once 
entered  it  on  the  record,  without  leave  of  the  court.  No  court  will 
permit  an  attorney  who  has  conducted  a  cause,  to  withdraw  his  name 
after  the  case  is  finally  decided,  thus  making  it  impossible  to  serve  a 
citation  where  the  party  to  the  cause  is  a  non-resident  or  unknown. 
United  States  v.  CJurry,  6  How.  106-111  (12-365),  Jan.  T.,  1848. 

This  court  has  no  power  to  dispense  with,  change  or  modify  any 
provisions  of  an  Act  of  Congress,  prescribing  the  time  and  manner 
in  which  appeals  may  be  taken.    lb.  113. 

It  is  inconsistent  with  the  constitution  of  appellate  courts  to  modify 
a  general  reversal  of  a  judgment  or  decree;  it  is  absolute  and  attended 
with  all  legal  consequences  which  no  coiirt  can  avert  by  any  aalvo^ 
or  declaration  that  it  is  reversed  only  pro  fonna.  Dissenting  opinion 
of  Mr.  Justice  Baldwin  in  Harrison  v.  Nixon,  9  Pet.  507  (9-210),  Jan.  T., 
1835. 
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Under  the  Act  of  Mar.  3,  1891,  establishing  the  Circuit  Court  of  Ap- 
peals, c^ses  in  which  the  jurisdiction  of  the  District  or  Circuit  Courts 
is  in  issue  can  be  brought  to  the  Supreme  Court  only  after  final  judg- 
ment. McLish  V,  Roff,  141  U,  S.  661;  Railway  Co.  v.  Roberts,  141 
U.  S,  690. 

A  decree  dismissing  a  cross-bill  in  equity  cannot  be  considered, 
standing  alone  as  a  final  decree  in  the  suit,  and  is  not  the  subject  of  an 
independent  appeal;  it  can  only  be  reviewed  upon  an  appeal  from  a 
final  decree  disposing  of  the  whole  case.  Ayres  v.  Carter,  17  How. 
591;  Ex  paHe  Railway  Co.,  95  U.  S.  221. 

Under  the  Judiciary  Act  of  1789,  ch.  20,  giving  appellate  jurisdic- 
tion to  the  Supreme  Court  from  the  final  judgment  or  decree  of  the 
highest  court  of  a  State,  the  act  does  not  prescribe  the  tribunal  to 
which  the  writ  of  error  shall  be  directed.  It  may  be  directed  to  that 
court  in  which  the  record  and  judgment  to  be  examined  are  deposited, 
or  to  that  whose  judgment  is  to  be  examined,  where  such  court  has 
returned  the  record  to  the  trial  court.  The  judgment  to  be  examined 
must  be  that  of  the  highest  court  of  the  State,  but  the  record  of  that 
judgment  may  be  brought  from  any  court  in  which  it  may  be  de- 
posited and  found.  Gilson  v.  Hoyt,  3  Wheat.  246-304.  See  Bacon  v. 
State  of  Texas,  163  C/.  S.  207,  cited  under  Rule  8. 

The  propriety  or  impropriety  of  an  order,  granting  a  supersedeas 
made  in  the  court  below,  cannot  be  considered  on  a  motion  to  dismiss. 
Hudgins  v.  Kemp,  18  How.  530-535  (15-513),  Dec.  T.,  1855. 

Certificates  of  the  clerk,  given  after  the  record  is  certified,  should  be 
made  a  part  of  the  transcript  by  motion  to  amend,  if  intended  to  be 
used  on  a  motion  to  dismiss,  on  the  ground  that  the  court  has  not  ac- 
quired jurisdiction.     lb.  534. 

It  is  the  duty  of  the  party  who  desires  to  bring  a  case  before  the 
Supreme  Court  to  see  that  proper  and  legal  process  is  sued  out  for  that 
purpose;  if  he  fails  to  do  so  he  has  no  right  to  treat  an  oversight  or 
error  of  the  clerk  of  the  court  below,  as  a  mere  clerical  error,  for  which 
the  party  is  not  to  be  held  responsible.  Hodge  v.  Williams,  22  How, 
87-89  (16-237),  Dec.  T.,  1859. 

When  complainant  has  a  decree  in  his  favor,  but  not  to  the  extent 
prayed  for  in  his  bill,  and  the  respondent  appeals,  if  the  complainant 
desires  a  more  favorable  decree  he  must  enter  a  cross-appeal  that 
he  may  be  heard  on  the  appeal.  Coming  v.  Troy  I.  &  N.  Factory, 
15  How.  451-466  (14-475),  Dec.  T.,  1853. 

When  the  Supreme  Court  have  executed  their  power  in  a  cause  before 
them  and  their  final  decree  or  judgment  requires  some  further  act  to 
be  done,  it  cannot  issue  an  execution,  but  shall  send  a  mandate  to  the 


RULES  OF  THE  SUPREME  COURT  49 

court  below  to  award  it.     Sibbald  v.  United  States,  12  Pet.  48^-492 
(9-1169),  Jan.  T.,  1838. 

Certiorari  will  not  be  granted  to  review  an  order  of  the  Circuit  Coiu-t 
which  is  reviewable  by  appeal.  The  Supreme  Court  is  authorized  by- 
sec.  716,  Rev.  StcUs.,  to  issue  the  writ  in  all  proper  cases.  The  rule  is 
that  as  between  private  persons  the  writ  of  certiorari  to  bring  up  a 
decree  or  order  for  review  on  special  cause  shown,  wilfbe  granted  or 
denied  in  the  sound  discretion  of  the  court;  it  will  be  refused  when 
there  is  a  plain  and  adequate  remedy  by  appeal  or  otherwise.  Tampa 
Suburban  R.  R.  Co.,  168  U.  S.  583-588  (42-590),  Oct.  T.,  1897. 

Certiorari  to  tlie  Circuit  Court  of  Appeals  to  review  a  judgment  or 
decree  of  that  court,  made  final  by  way  of  exclusion  of  any  review 
by  writ  of  error  or  appeal  by  sec.  6  of  the  Act  of  Mar.  3, 1891  (26  Stat.  L. 
826),  may  be  issued  by  the  Supreme  Court  in  any  case  whether  its 
advice  is  requested  or  not,  but  will  be  issued  only  where  questions  of 
gravity  and  importance  are  involved,  or  in  the  interest  of  uniformity 
of  decision.  Lau  Ow  Bew  v.  United  States,  144  U,  S.  47-58  (36-344), 
Oct.  T.,  1891. 

The  writ  of  certiorari  may  be  issued  to  the  Circuit  Court  of  Appeals 
under  the  Act  of  Mar.  3,  1891,  pending  action  by  that  court,  although 
this  is  a  power  not  ordinarily  to  be  exercised.  United  States  v.  The 
Three  Friends,  166  U.  S,  1-49  (41-913),  Oct.  T.,  1896. 

Rule  IV — BiU  of  Exceptions 

The  judges  of  the  Circuit  and  District  Courts,  shall  not 
allow  any  bill  of  exceptions  which  shall  ^hat  bill  of  exceptions 
contain  the  charge  of  the  court  at  large  ^  contain, 
to  the  jury  in  trials  at  common  law,  upon  any  general  ex- 
ception to  the  whole  of  such  charge.  But  the  party  ex- 
cepting shall  be  required  to  state  distinctly  the  several 
matters  of  law  in  such  charge  to  which  he  excepts;  and 
those  matters  of  law,  and  those  only,  shall  be  inserted  in 
the  bill  of  exceptions  and  allowed  by  the  court. 

Adopted  at  January  Term,  1862.  as  general  Rule  38;  published  6  Pet.  iv;  1  How, 
zzxiv;  made  Rule  4  in  the  revision  at  the  December  Term,  1861;  published  in  21 
How,  Ti  and  108  U,  8,  674.. 

DecisionB  i 

A  bill  of  exceptions  is  used  not  to  draw  the  whole  matter  into  exami- 
nation again,  but  only  separate  and  distinct  matters  of  law,  or  a  point 
of  law  arising  out  of  a  fact  not  denied.    The  only  modes  known  to  the 

^See  the  cases  cited  under  Rule  10,  Circuit  Court  of  Appeals. 
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common  law  to  re-examine  the  facta  are  the  granting  of  a  new  trial 
by  the  court  where  the  issue  is  tried,  or  the  award  of  a  new  trial  by  an 
appellate  court,  for  some  error  of  law  in  the  proceedings.  The  Abbots- 
ford  V.  Johnson,  98  U.  S.  440-444  (25-170),  Oct.  T.,  1878. 

It  is  improper  to  prepare  the  bill  of  exceptions  so  as  to  attempt  to 
secure  a  re-examination  of  the  facts  in  the  appellate  court.  Duncan 
V.  The  Francis  Wright,  105  U.  S.  381-389  (2^1102). 

A  bill  of  exceptions  is  a  comprehensive  method  of  enlarging  the 
record  by  incorporating  into  it  not  only  the  facts  of  the  case,  but  the 
rulings  of  the  court  in  admitting  and  rejecting  evidence,  and  the  in- 
structions given  to  the  jury.  After  it  is  signed  (sealed)  and  filed  in  the 
case  it  becomes  a  part  of  the  record,  and  the  matters  therein  set  forth 
can  no  more  be  disputed  than  those  contained  in  any  other  part  of  the 
same  record,  and  are  alike  subject  to  revision  in  a  court  of  error.  The 
rulings  of  the  trial  court  in  admitting  or  rejecting  evidence  can  only 
be  reviewed  on  bill  of  exceptions.  Suydam  v.  Williamson,  20  Haw. 
427-433  (15-980),  Dec.  T.,  1857. 

Note.  The  bill  is  no  longer  required  to  be  sealed.  Sec.  953,  Rev, 
St€U8.    See  Staunton  v.  Embry,  post. 

Where  the  facts  are  disputed,  and  cannot  be  arranged  except  from 
evidence  admitted  under  rulings  of  the  court  as  to  its  admissibility, 
a  bill  of  exceptions  is  often  the  only  method  of  preserving  the  rights 
of  a  party  for  review;  but  where  there  is  no  dispute  as  to  the  facts 
the  same  purpose  may  be  safely  accomplished  by  a  special  verdict, 
or  by  an  agreed  statement  of  facts,  drawn  up,  entered  of  record  and 
submitted  directly  to  the  court  for  decision,  or  a  general  verdict  may 
be  taken  subject  to  the  opinion  of  the  court  on  the  facts  agreed,  and 
in  both  cases  the  questions  of  law  arising  from  the  facts  thus  spread 
upon  the  record  may  be  re-examined  on  a  writ  of  error.  lb.  434—435. 
Opinion  by  Mr.  Justice  Clifford,  going  extensively  into  the  practice. 

Where  the  defendant  was  not  served  with  process  or  the  proceed- 
ings were  irregular  and  void,  or  the  original  process  unauthorized  by 
law,  the  judgment  may  be  reversed,  although  there  be  no  bill  of  ex- 
ceptions, agreed  statement  of  facts,  or  special  verdict.  New  Orleans 
Railroad  v.  Morgan,  10  WaU.  256-261  (19-892),  Dec.  T.,  1869. 

An  incurable  and  material  defect  in  the  pleadings  and  verdict  as 
they  appear  in  the  record  to  have  existed  in  the  court  below,  may  be 
considered  by  the  court,  though  not  noticed  in  the  bill  of  exceptions 
nor  suggested  in  the  argument.  Garland  v.  Davis,  4  How.  131-143 
(11-912),  Jan.  T.,  1846. 

Neither  the  rulings  of  the  court  in  admitting  or  excluding  evidence, 
nor  the  instructions  given  by  the  coiui;  to  the  jury  are  a  part  of  the 
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reooid,  unless  made  so  by  a  proper  bill  of  exceptions.     Stonn  v.  United 
States,  94  U.  S.  76-77  (24-42-43),  Oct.  T.,  1876. 

Error  apparent  on  the  record,  whether  in  the  foundation,  proceed- 
ings, judgment  or  execution  of  the  suit,  may  be  re-examined  and  cor- 
rected without  a  bill  of  exceptions.     lb.  77. 

A  motion  for  a  new  trial  in  the  Federal  courts  is  a  motion  addressed 
to  the  discretion  of  the  court,  whose  decision  in  granting  or  refusing 
the  same  is  not  a  proper  subject  of  a  bill  of  exceptions.  Pomeroy's 
Lessee  v.  Bank  of  Indiana,  1  WaU.  592-598  (17-640),  Deo.  T.,  1863, 
citing  niunerous  cases. 

The  minutes  of  the  court  or  the  judge's  notes  are  not  a  substitute 
for  a  bill  of  exceptions;  such  entries  can  only  be  of  benefit  on  appeal 
where  the  party  excepting  seasonably  avails  himself  of  the  right  to 
reduce  his  exceptions  to  writing  and  have  a  bill  of  exceptions  signed 
by  the  judge  presiding  at  the  trial.  The  minute  entries  are  only  evi- 
dence of  a  right  of  the  party  seasonably  to  demand  a  bill  of  exceptions. 
lb.  598. 

Many  exceptions  may  be  inserted  in  one  bill  of  exceptions.    lb.  600. 

Though  the  transcript  states  that  at  the  trial  objection  to  the  testi- 
mony of  witnesses  was  made  and  defendant  excepted  and  that  the 
judge  gave  certain  instructions  to  the  jury  to  which  "defendant  ex- 
cepted and  assigned  the  same  for  error,''  the  clerk's  statement  that  the 
facts  occurred  does  not  enable  them  to  be  the  subject  of  review;  unless 
the  exception  is  reduced  to  writing  and  signed  by  the  judge  it  is  not 
a  bill  of  exceptions.  Bank  v.  Lanier,  95  U.  S.  171-173  (24-384), 
Oct.  T.,  1877. 

It  being  necessary  to  entitle  the  excepting  party  to  avail  himself  of 
an  omission  to  instruct  the  jury,  that  a  request  for  instructions  be 
made,  such  request  must  affirmatively  appear  in  the  bill  of  exceptions. 
Texas  &  P.  Ry.  Co.  v.  Volk,  151  U.  S.  73-78  (38-80),  Oct.  T.,  1893. 

Though  a  State  statute  provides  that  when  charges  have  been  taken 
down  by  a  reporter,  the  questions  presented  in  such  charges  need  not 
be  excepted  to  or  embodied  in  a  bill  of  exceptions,  such  State  statutes 
do  not  control  proceedings  in  the  Federal  courts,  sitting  in  that  State, 
and  it  is  necessary  for  the  bill  of  exceptions  to  show  the  proceedings 
had.  St.  Clair  v.  United  States,  154  U.  S.  134-153  (38-943),  Oct.  T., 
1893. 

An  assignment  of  errors  cannot  be  availed  of  to  import  questions 
into  a  cause  for  the  purpose  of  establishing  that  a  Federal  question 
was  decided,  where  the  record  does  not  show  that  any  such  question 
was  raised  and  passed  on  in  the  court  below.  Missouri  Pacific  R.  Co. 
V.  Fitzgerald,  160  U.  S.  556-575  (40-540),  Oct.  T.,  1895. 
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A  court  of  errors  cannot  consider  a  bill  of  exceptions  that  has  not 
been  signed  by  the  judge  who  tried  the  cause,  and  such  failure  or  omis- 
sion cannot  be  supplied  by  a  stipulation  of  counsel,  or  the  parties,  of 
the  correctness  of  the  bill.  The  only  remedy,  if  the  judge  who  tried 
the  case  is  dead  or  incapacitated,  is  for  his  successor  to  grant  a  new 
trial.     Malony  v.  Adsid,  175  U.  S.  281-286  (44-166),  Oct.  T.,  1899. 

The  appellate  court  has  no  power  to  correct  any  errors  or  omissions 
that  may  be  made  in  the  court  below  in  framing  exceptions.  Stimp- 
Bon  V.  Westchester  R.  Co.,  3  How,  553-^56  (11-724),  Jan.  T.,  1845. 

A  bill  of  exceptions  is  altogether  unknown  in  chancexy  practice. 
Ex  parU  Stoxy,  12  Pet,  339-343  (9-1110),  Jan.  T.,  1838. 

To  constitute  a  part  of  the  bill  of  exceptions,  a  paper  not  incor- 
porated in  the  body  of  the  bill  must  be  annexed  to  it,  or  so  identified 
by  mention  in  the  bill,  as  to  leave  no  doubt  when  found  in  the  record 
that  it  is  the  one  referred  to  in  the  bill  of  exceptions,  or  else  it  will  be 
disregarded.  Leftwitch  v.  Lecanu,  4  Wall.  187-189  (18-388),  Dec.  T., 
1866. 

It  is  not  usual  or  necessary  to  reduce  bills  of  exception  to  form  and 
to  obtain  the  signature  of  the  judge  during  the  progress  of  the  trial. 
This  may  be  done  afterwards  during  the  term.  Exceptions  need  only 
be  noted  at  the  time  made  and  may  be  reduced  to  form  within  a  rea- 

■ 

Bonable  time  after  the  trial  is  over.  Such  time  depends  on  the  nature 
of  the  bill,  and  if  applied  for  within  the  term  is  left  to  the  discretion 
of  the  trial  judge.  Huunicutt  v,  Peyton,  102  U.  S.  333-354  (26-116), 
Oct.  T.,  1880. 

Exceptions  are  not  waived  by  suing  out  a  writ  of  error  before  ob- 
taining the  signature  thereto  of  the  trial  judge.    lb,  354. 

Where  a  rule  of  court  required  presentation  of  the  bill  for  signature, 
within  five  days.  Held,  the  judge  before  whom  the  exceptions  were  noted 
might  depart  from  the  rule  in  order  to  effectuate  justice.  Hddf  further, 
that  where  the  bill  was  signed  within  a  time  allbwed  during  the  term, 
it  was  not  necessary  it  should  appear  on  its  face  to  be  signed  and  filed 
nunc  pro  tunCf  as  of  the  date  of  the  verdict.    lb.  357. 

That  a  bill  of  exceptions  prepared  after  trial  should  appear  on  its 
face  as  if  actually  reduced  to  form  and  signed  during  the  term  as 
declared,  by  Mr.  Justice  Duval  in  Walton  v.  United  States,  9  Wheat. 
651-658,  disapproved;  holding  it  unnecessary  that  the  bill  should  be 
signed  nunc  pro  tunc  or  antedated.    lb.  358. 

Anciently  a  bill  of  exceptions  was  required  to  be  sealed,  but  it  is 
sufficient  in  the  United  States  courts  if  it  be  signed  by  the  judge  (sec.  953, 
Rev,  State.).  Staunton  v.  Embiy,  93  U.  S,  548-555  (23-985),  Oct.  T., 
1875. 

Note.    The  decision  in  Pomeroy's  Lessee  v.  Bank,   1  Wall.  592, 
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and  other  cases  determined  prior  to  1872,  holding  that  a  bill  of  excep- 
tions must  be  sealed,  are  no  longer  applicable. 

It  is  always  allowable  if  an  exception  is  seasonably  taken  and  re- 
served, that  it  may  afterward  be  put  in  form  and  filed  in  the  case  within 
the  time  settled  by  the  order  of  the  judge  who  presided  at  the  trial 
(made  during  the  term).    lb.  555. 

NoTB.  The  case  last  cited  does  not  state  that  an  order  extending 
the  time  was  made,  its  language  being,  "  It  appears  by  the  record  that 
the  exceptions  were  taken  at  the  trial  of  the  cause  and  that  the  bill 
of  exceptions  was  signed  by  the  judge  at  the  request  of  the  defendant 
and  filed  in  the  case  nunc  pro  tunc,  which  brings  the  case  within  the 
settled  practice  of  the  courts  of  err^r  even  if  governed  by  the  strictest 
rules  of  common  law."    lb. 

Exceptions  must  show  that  they  were  taken  and  reserved  by  the 
party  at  the  trial,  and  where  the  bill  of  exceptions  was  presented  to 
the  judge  during  the  term,  and  the  facts  warrant  an  implied  consent 
to  further  time  beyond  the  term  for  settling  the  exceptions,  the  bill 
may  be  signed  after  adjournment.  United  States  v,  Breitling,  20 
How.  252-254  (15-902),  Dec.  T.,  1857. 

Though  a  rule  of  coiui;  provides  that  no  bill  of  exceptions  can  be 
signed  after  the  adjournment  of  the  court  during  which  the  exception 
is  taken,  unless  by  the  consent  of  counsel  in  writing,  Heldf  it  is  always 
in  the  power  of  the  court  to  suspend  its  own  rules,  or  to  except  a  par- 
ticular case  from  their  operation,  whenever  the  purposes  of  justice 
require  it.    lb.  254. 

The  true  rule,  to  which,  except  under  very  extraordinary  circum- 
stances, there  should  be  no  exceptions  without  an  express  order  of 
the  court  during  the  term  or  the  consent  of  the  parties,  requires  ex- 
ceptions taken  at  the  trial  to  be  signed  and  filed  not  later  than  the 
term  at  which  the  judgment  was  rendered.  Muller  v.  Ehlers,  91  U.  S, 
249-251  (23-320),  Oct.  T.,  1875. 

An  order  made  at  the  ensuing  term  after  judgment,  directing  that  a 
bill  of  exceptions  be  filed  nunc  pro  tunc  as  of  the  date  of  the  judgment, 
when  no  extension  of  time  was  granted  during  the  term,  and  no  con- 
sent given  for  the  signing  of  the  bill  thereafter,  is  a  nullity;  and  though 
the  bill  of  exceptions  is  returned  as  a  part  of  the  record,  it  will  not  be 
considered  by  the  Supreme  Court.    lb.  250. 

After  the  term  has  expired  all  authority  of  the  court  below  to  amend 
a  bill  of  exceptions  allowed  and  filed  is  at  an  end,  unless  the  court's 
control  over  the  case  has  been  reserved  by  order  or  rule. 

Any  fault  or  omission  in  framing  or  tendering  a  bill  of  exceptions 
due  to  the  act  of  the  party  and  not  of  the  court,  cannot  be  amended 
at  a  subsequent  term,  as  a  misprision  of  the  court  in  recording  in- 
accurately or  omitting  to  record  an  order  of  the  court  might  be.  Bank 
V.  Eldred,  143  U.  S.  293-298  (36-163),  Oct.  T.,  1891. 
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Notb:  In  this  case  subsequent  to  the  term  the  cause  was  deter- 
mined, the  trial  judge  amended  the  bill  of  exceptions  to  supply  omis- 
sions therein  showing  that  rulings  were  excepted  to,  and  again  signed 
the  bill  nunc  pro  tunc  as  within  the  time  originally  signed. 

The  minutes  of  the  clerk  are  not  sufficient  evidence  of  proceedings 
ill  the  trial  court.  To  be  of  any  avail,  exceptions  must  be  drawn  up 
BO  as  to  present  distinctly  the  rulings  of  the  court  upon  the  points 
raised,  and  must  be  signed  by  the  presiding  judge.  Unless  so  signed 
they  do  not  constitute  any  part  of  the  record  which  can  be  considered 
by  an  appellate  court.  No  bill  is  necessary  where  the  error  alleged 
is  apparent  on  the  record.  Young/;.  Martin,  8  Wall.  354-356  (19-419), 
Dec.  T.,  1868. 

If  the  party  does  not  at  once  file  his  bill  of  exceptions  he  should  move 
the  judge  to  assign  a  reasonable  time  within  which  he  may  file  it, 
unless  the  judge  has  made  an  express  order  in  term,  allowing  a  period 
after  the  term  to  prepare  the  bill;  if  signed  after  the  term,  it  must  be 
imderstood  to  be  a  matter  of  consent  between  the  parties.  Bradstreet 
r.  Thomas,  4  Pet.  102-107  (7-798),  Jan.  T.,  1830. 

The  Supreme  Court  will  not  order  a  particular  bill  of  exceptions  to 
be  signed  by  a  judge  where  he  declares  the  same  not  conformable  to 
the  truth.     lb.  102. 

The  record  must  show  the  exception  as  taken  at  that  stage  of  the 
trial  when  its  cause  arose.  The  time  and  manner  of  placing  the  evi- 
dence of  the  exception  formally  on  the  record  are  matters  belonging 
to  the  practice  of  the  court  at  which  the  trial  is  held.  It  is  for  each 
court  to  secure  by  its  rules  that  prompt  attention  to  the  subject  nec- 
essary to  the  preservation  of  the  actual  occurrences  on  which  the 
validity  of  the  exception  depends,  and  so  to  administer  those  rules 
that  no  artificial  or  imperfect  cases  shall  be  presented  in  the  appel- 
late court  for  adjudication.  Turner  v.  Yates,  16  How.  14-29  (14- 
831),  Dec.  T.,  1853. 

Where  it  clearly  appears  that  the  rulings  of  the  court  were  excepted 
to  in  proper  time  and  not  afterward,  the  Supreme  Court  will  not  allow 
the  right  of  a  review  to  be  defeated  because  the  judge  was  careless  in 
the  use  of  words,  or  because  the  bill  of  exceptions  is  unskillfully  drawn. 
Simpson  v.  Dall,  3  WaU.  460-473  (18-266),  Dec.  T.,  1865. 

Where  the  language  of  the  bill  of  exceptions  implies  that  the  excep- 
tions were  taken  only  at  the  time  of  tendering  the  bill  to  be  signed, 
which  was  not  until  the  next  term  after  the  trial,  the  errors  assigned 
cannot  be  considered.  The  bill  must  show  that  the  exception  was 
seasonably  taken  and  duly  allowed.  United  States  v.  Carey,  110 
U.  S.  51-.52  (28-«7),  Oct.  T.,  1883. 
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The  bill  of  exceptions  may  be  signed  after  the  expiration  of  the  term 
at  which  the  judgment  was  rendered,  if  done  by  consent  of  the  parties 
given  during  the  term.  Waldron  v.  Waldron,  156  U.  S.  361-378  (39- 
467),  Oct.  T.,  1894. 

Where  the  bill  of  exceptions  shows  that  the  exceptions  were  taken 
and  allowed  at  the  trial  and  that  the  bill  was  prepared  and  presented 
to  the  judge  for  signature,  within  a  time  stipulated  between  the  parties, 
and  it  was  thereafter  stipulated  that  the  judge  might  delay  his  signature 
to  the  bill  xmtil  a  named  time,  but  the  bill  was  not  allowed  and  signed 
imtil  a  date  subsequent  to  that  named  in  the  second  stipulation,  and 
after  the  writ  of  error  was  made  returnable,  and  during  a  subsequent 
term  of  the  trial  court,  Heldf  that  the  appellant  should  not  be  preju- 
diced by  the  delay  of  the  judge  and  a  motion  to  strike  out  the  bill  of 
exceptions  was  denied.  Davis  v.  Patrick,  122  U.  S.  138-143  (30-1092), 
Oct.  T.,  1886. 

Where  the  court,  during  the  term,  makes  an  express  order,  giving 
time  to  prepare  and  file  a  bill  of  exceptions,  and  the  bill  is  presented 
to  the  judge  within  that  time,  he  may  enter  a  further  order  continuing 
the  cause  for  the  purpose  of  settling  and  signing  the  bill  of  exceptions, 
and  if  the  bill  is  finally  signed  within  the  time  named  in  the  second 
order,  it  will  be  held  to  have  been  duly  signed,  and  objections  that  it 
was  signed  after  the  expiration  of  the  term,  will  not  be  allowed,  although 
the  signing  was  against  the  protest  of  the  objecting  party.  Ward  v, 
Cochran,  150  U.  S.  597-603  (37-1196),  Oct.  T.,  1893. 

A  statement  of  facts  signed  by  coimsel  cannot  be  noticed  upon  error. 
Bethel  v.  Mathews,  13  WaU,  1-3  (20-556),  Dec.  T.,  1871. 

The  plaintiff  in  error  cannot  take  advantage  upon  exceptions  of 
rulings  in  his  own  favor,  even  if  erroneous.    lb. 

The  Supreme  Court  has  power  to  issue-  a  mandamus  to  a  Circuit 
Coiul  of  the  United  States,  requiring  the  judge  before  whom  the  ex- 
ceptions were  noted,  to  sign  a  bill  of  exceptions.  Oane  v.  Crane,  5 
Pet.  190-192  (8-93),  Jan  T.,  1831. 

Any  matter  of  law  advanced  by  the  judge  in  his  chftrge  to  the  jury, 
not  contained  in  the  points  reserved  at  the  trial,  may  be  made  matter 
of  exception,  but  exceptions  must  not  be  taken  in  such  form  as  to 
bring  the  whole  charge  before  the  appellate  court,  where  the  charge  sums 
up  all  the  evidence.    lb.  19^199. 

The  practice  of  spreading  the  whole  charge  of  the  court  upon  the 
record  discountenanced,  and  reference  made  to  this  rule  adopted  to 
sappress  it.  Magniac  v.  Thompson,  7  Pet.  348-390  (8-724),  Jan.  T., 
1833. 
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The  courts  has  no  power  to  look  into  a  bill  of  exceptions  beyond  the 
errors  noted  by  the  exceptions  taken  at  the  time  to  the  rulings  of  law 
by  the  judge,  and  to  the  admission  or  rejection  of  evidence.  Only  so 
much  of  the  evidence  given  on  the  trial  as  is  necessary  to  present  the 
legal  questions  thus  raised  and  noted  may  be  carried  into  the  bill  •of 
exceptions;  all  beyond  serves  only  to  encumber  and  confuse  the  record 
and  perplex  and  embarrass  both  court  and  counsel.  Zeller's  Lessee 
V.  Eckert,  4  How,  289-298  (11-983),  Jan.  T.,  1846. 

On  a  writ  of  error  the  appellate  court  has  no  concern  of  questions  of 
fact  or  whether  the  findings  of  the  jury  accords  with  the  weight  of  evi- 
dence. For  errors  of  this  description  a  motion  for  a  new  trial  is  the 
proper  remedy.    lb,  298. 

The  court  again  condemns  the  practice  of  embracing  in  a  bill  of 
exceptions  the  testimony  other  than  that  necessary  to  present  the 
legal  questions  raised  and  noted,  and  urges  compliance  with  Rule  4. 
Johnston  v.  Jones,  66  U,  S,  209-220  (17-120),  Dec.  T.,  1861. 

It  must  appear  from  the  transcript  not  only  that  instructions  were 
given  or  refused  at  the  trial,  but  that  the  party  who  complains  of  them 
excepted  to  them  while  the  jury  were  at  the  bar.  If  the  exceptions 
are  made  and  noted  after  the  trial,  the  charge  of  the  court  or  its  refusal 
to  charge  as  requested,  form  no  part  of  the  record,  and  cannot  be  car- 
ried before  the  appellate  court  by  writ  of  error.  Phelps  v.  Mayer,  15 
How.  160-161  (14-644),  Dec.  T.,  1853. 

It  need  not  be  drawn  up  in  form  and  signed  before  the  jury  retire, 
but  it  must  be  taken  in  open  court  and  must  appear  by  the  certificate 
of  the  judge  who  authenticates  it  to  have  been  so  taken.     lb.  161. 

The  above  rule  is  adhered  to  for  the  purpose  of  justice,  because  the 
court  has  an  opportunity  upon  objection  to  reconsider  or  explain  its 
opinion,  and  if  the  objection  is  to  evidence  the  opposing  party  may 
remove  it  by  further  testimony  if  apprised  in  time.    lb,  161. 

An  exception  taken  to  the  Supreme  Court  of  a  State  that  the  charge 
of  the  court,  the  verdict  of  the  jury  and  the  judgment  below  are  each 
against,  and  in  conflict  with,  the  Constitution  and  laws  of  the  United 
States,  is  too  general  to  authorize  the  Supreme  Court  to  reverse  the 
judgment  of  the  highest  State  court  under  sec.  25  of  the  Act  of  1789. 
The  particular  right  claimed  under  the  Constitution  or  Act  of  Congress, 
and  under  what  clause  of  the  Constitution  or  Act  of  Congress  the  same 
was  claimed,  should  be  set  out  on  the  record.  Maxwell  v.  Newbold, 
18  How.  511-517  (15-509),  Dec.  T.,  1855. 

Where  a  series  of  instructions  to  the  jury  are  asked  in  one  prayer 
and  refused  as  a  whole,  and  there  is  a  general  exception  to  such  re- 
fusal, if  any  proposition  in  the  series  ought  to  have  been  rejected,  the 
refusal  of  the  prayer  is  not  error,  although  other  propositions  in  the 
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series,  if  asked  separately,  ought  to  have  been  given.     Harvey  v. 
Tyler,  2  WcUl.  328-339  (17-872),  Dec.  T.,  1864. 

The  principle  of  justice  and  fairness  to  the  court  which  makes  the 
rulings  complained  of  require  that  the  attention  of  that  court  be 
specifically  called  to  the  precise  point  to  which  exception  is  taken, 
that  it  may  have  an  opportunity  to  reconsider  the  matter  and  remove 
the  ground  of  objection.     lb,  339. 

If  a  series  of  propositions  be  embraced  in  instructions,  and  the  in- 
structions are  excepted  to  in  a  mass,  if  any  one  of  the  propositions  be 
correct,  the  exception  must  be  overruled.  Johnston  v.  Jones,  66  U,  S. 
209-221  (17-120),  Dec.  T.,  1861. 

If  the  entire  charge  of  the  court  is  excepted  to  in  gross  and  any 
portion  thus  excepted  to  is  sound,  the  exception  cannot  be  sustained. 
An  exception  to  such  portions  of  a  charge  as  are  variant  from  re- 
quests made  by  a  party  not  pointing  out  the  variances,  cannot  be  sus- 
tained.   Beaver  v.  Taylor,  93  U,  S,  46-54  (23-790),  Oct.  T.,  1876. 

Where  the  charge  of  the  judge  is  of  a  character  to  mislead  the  jury 
the  error  is  one  of  law  and  may  be  corrected  in  an  appellate  court;  but 
in  every  such  case  the  part  of  the  charge  to  which  an  exception  is  ad- 
dressed ought  to  be  distinctly  pointed  out.  Unless  that  is  done  the 
exception  cannot  be  sustained  as  a  ground  for  reversing  the  judgment, 
as  that  can  only  be  done  for  error  of  law.  Railroad  Co.  v.  Vamell,  98 
U.  S,  47^-485  (25-235),  Oct.  T.,  1878. 

The  language  used  by  the  judge  in  his  charge  to  the  jury  will  not 
supply  the  place  of  a  transcript  of  the  testimony  certified  by  a  bill  of 
exceptions.  Worthington  v.  Mason,  101  U.  S.  149-152  (25-850), 
Oct.  T.,  1879. 

The  Supreme  Court  can  only  review  error  appearing  by  some  ruling 
on  the  pleadings  or  on  the  state  of  facts  presented  to  that  court.  Those 
facts,  apart  from  the  pleadings,  can  there  only  be  shown  by  a  special 
verdict,  an  agreed  statement  duly  signed  and  submitted  to  the  court 
below,  or  by  bill  of  exceptions.  When  by  bill  of  exceptions  complaint 
18  made  of  the  instructions  given  or  refused,  it  must  be  accompanied 
by  a  distinct  statement  of  testimony  given  or  offered  which  raised  the 
question  to  which  the  instructions  apply.     lb,  152. 

Where  a  party,  upon  a  trial,  excepts  to  a  ruling  of  the  coiirt,  but 
does  not  stand  upon  such  exception,  and  acquiesces  in  the  ruling  and 
elects  to  proceed  with  the  trial,  he  thereby  waives  his  exception. 
CampbeU  v,  Haverhill,  155  U.  S.  610-012  (39-281),  Oct.  T.,  1894. 

Pleading  over  to  a  declaration  adjudged  good  on  demurrer  is  a 
waiver  of  the  demurrer.  Young  v.  Martin,  8  WaU,  354-^358  (19-419), 
Dec.  T.,  1868. 
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Bills  of  exception  may  embrace  all  judgments  or  opinions  of  the 
court  that  arise  in  the  course  of  a  cause  which  are  the  subject  of  re- 
vision by  the  appellate  court,  and  which  do  not  otherwise  appear  on 
the  record.  To  present  the  question  to  an  appellate  court  the  sub- 
ordinate tribunal  must  ascertain  the  facts  upon  which  the  judgment 
or  opinion  is  founded.  Railroad  Co.  v.  Myers,  18  How.  246-251  (15- 
382),  Dec.  T.,  1855. 

There  is  no  objection  to  the  adoption  by  the  courts  of  the  United 
States  of  the  practice  to  examine  arbitrators  to  whom  a  reference  has 
been  made,  to  ascertain  facts  material  to  the  validity  of  the  award. 
lb.  252. 

Upon  a  reference,  where  the  bill  of  exceptions  set  out  the  objections 
to  the  award,  also  the  testimony  of  the  referee  on  an  examination 
had,  which  showed  the  facts  upon  which  the  objections  were  founded, 
the  exceptions  were  held  to  be  sufficient.  Heldf  further,  that  the  con- 
clusions of  the  referee  were  final  and  the  Supreme  Court  could  not 
revise  his  mistakes  either  of  law  or  of  fact.     lb.  253. 

Only  rulings  and  decisions  in  matter  of  law  after  the  return  of  the 
award  are  reviewable,  even  where  the  case  Las  been  referred  by  a 
rule  of  court  to  an  arbitrator.     lb.  253. 

The  court  will  not  pass  upon  exceptions  to  a  charge  where  the  plead- 
ings do  not  show  the  question  of  law  to  which  the  charge  relates,  and 
the  bill  of  exceptions  does  not  set  forth  or  refer  to  the  evidence.  Jones 
V.  Bucknell,  104  U.  S.  554-556  (26-842),  Oct.  T.,  1881. 

Evidence  may  be  included  in  a  bill  of  exceptions  by  appropriate 
reference  to  other  parts  of  the  record.     lb.  556. 

Where  no  objection  is  taken  to  the  competency  or  sufficiency  of  the 
evidence  it  is  improper  to  include  it  in  a  bill  of  exceptions.  Pennock 
V.  Dialogue,  2  Pet.  1-15  (7-332),  Jan.  T.,  1829. 

A  bill  of  exceptions  should  state  what  evidence  was  offered  of  the 
facts  upon  which  the  opinion  of  the  court  was  requested.  Vasse  v. 
Smith,  6  Cranch,  226-233  (3-209),  Feb.  T.,  1810. 

A  general  objection  to  the  reception  of  evidence  without  stating  the 
grounds  of  objection  should  not  be  tolerated.  It  cannot  be  expected 
that  upon  the  offer  of  testimony,  oral  or  written,  at  the  mere  suggestion 
of  an  exception,  obviously  not  to  the  competency  of  the  evidence  and 
not  pointing  out  some  definite  or  specific  defect  in  its  character,  the 
court  shall  itself  ascertain  its  defects  which  the  objector  cannot  or  will 
not  point  out.  Such  objections  are  too  vague  to  be  considered  by 
the  appellate  court.  Candem  v.  Doremus,  3  How.  515-530  (11-712), 
Jan.  T.,  1845. 

It  is  the  duty  of  the  party  taking  objection  to  the  admission  of 
evidence  to  point  out  the  part  excepted  to  when  the  evidence  consists 
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of  a  number  of  particulars,  so  that  the  attention  of  the  court  may  be 
drawn  to  a  particular  objection.  Moore  v.  Bank  of  the  Metropolis, 
13  Pet,  302-n310  (10-176),  Jan.  T.,  1839. 

The  court  protests  against  the  obscuring  of  the  merits  of  the  case 
by  making  the  bill  of  exceptions  a  sort  of  abstract  or  index  of  the 
history  of  the  cause.  Evans  v.  Patterson,  4  Wall,  224-229  (18-^94), 
Dec.  T.,  1866. 

Where  the  exception  is  to  a  charge  that  if  the  testimony  of  a  certain 
witness  is  believed,  a  certain  fact  is  established,  the  testimony  should 
be  set  out  in  the  bill  of  exceptions,  or  so  referred  to  as  to  make  it  part 
of  the  record;  otherwise  the  instruction  will  be  presumed  to  be  justified. 
Russell  V.  Ely,  67  U.  S.  575-580  (17-260),  Dec.  T.,  1860. 

Depositions  printed  in  the  record  but  not  incorporated  in  the  bill 
of  exceptions,  nor  referred  to  in  it  so  as  to  make  them  a  part  of  the 
record  in  the  case,  will  not  be  considered.    lb,  581. 

Upon  appeal,  the  pleadings  and  the  statements  of  the  bill  of  excep- 
tions, the  verdict  and  the  judgment  are  the  only  matters  properly 
before  the  court.  Depositions,  exhibits,  or  certificates,  not  contained 
in  the  bill,  cannot  be  considered  by  the  court  (unless  therein  properly 
identified  and  made  a  part  thereof  by  reference). 

It  is  impossible  for  the  court  to  know  whether  the  charge  to  the 
jury  or  requests  and  refusal  to  charge  are  correct  or  erroneous,  unless 
a  statement  of  the  evidence  is  contained  in  the  bill  of  exceptions. 
Reed  v.  Gardner,  17  WaU,  409-411  (21-665),  Oct.  T.,  1873. 

The  court's  uniform  holding,  that  a  general  exception  to  several 
propositions  embodied  in  instructions  to  juries  must  be  overruled 
if  any  one  of  the  propositions  is  correct,  applied  to  cases  determined 
by  a  referee.  A  general  exception  to  the  action  of  the  trial  court  in 
overruling  specific  objections  to  the  referee's  report  will  not  be  sus- 
tained if  any  one  proposition  contained  in  the  report  of  the  referee  is 
good.  The  exception  should  direct  the  attention  of  the  court  to  the 
specific  proposition  or  propositions  objected  to,  and  separate  it  or  them 
from  the  rest.  The  sufficiency  of  the  evidence  to  support  the  find- 
ings of  the  referee  cannot  be  re-examined  in  the  Supreme  Court. 
Boogher  v.  Insurance  Co.,  103  U.  S.  90-93  (26-312),  Oct.  T.,  1880. 

Where  the  bill  of  exceptions  does  not  contain  the  answer  made  by 
a  witness  to  a  question  put  and  allowed  over  objection,  error  cannot 
be  assigned.  Nailor  v,  Williams,  8  WaU.  107-109  (19-349),  Dec.  T., 
1868. 

In  examining  the  admissibility  of  evidence  the  court  will  confine 
the  party  to  the  specific  objection  taken  to  it.  Hinde's  Lessee  v, 
Longwood,  11  Wheat,  199-209  (6-456),  Feb.  T.,  1826. 
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Upon  a  general  motion  to  exclude  the  whole  testimony,  the  court 
is  m)t  bound  to  do  more  than  to  respond  to  the  motion  in  the  terms 
in  which  it  is  jnade.  Where  the  evidence  taken  as  a  whole  is  not  in- 
competent it  is  not  error  to  refuse  to  exclude  such  evidence  where  it 
does  not  appear  from  the  bill  of  exceptions  that  any  particular  part 
of  the  evidence  was  objected  to  and  the  court  moved  to  exclude  it. 
Elliott  v.  PearsaU,  1  Pet.  328-338  (7-169),  Jan.  T.,  1828. 

Where  objection  to  a  question  is  made  and  counsel  states  that  he 
excepts  to  the  opinion  of  the  court,  but  no  exception  is  actually  prayed 
by  the  party  or  signed  by  the  judge,  the  Supreme  Court  cannot  consider 
the  exception  as  actually  taken,  but  must  suppose  it  abandoned. 
Scott  V,  Lloyd,  9  Pet,  418-442  (9-187),  Jan.  T.,  1835. 

Where  it  appears  on  its  face  that  the  bill  of  exceptions  was  regularly 
signed,  the  Supreme  Court  cannot  presume  against  the  record.  United 
States  V.  Hodge,  6  How.  279-282  (12-439),  Jan.  T.,  1848. 

A  bill  of  exceptions  is  conclusive  upon  the  court,  which  will  not 
presume  that  any  material  part  of  the  evidence  is  omitted.  Bingham 
v.  Cabot,  3  Dallas,  19-38  (1-500),  Feb.  T.,  1795. 

The  material  facts  or  proofs  on  which  instructions  on  points  of  law 
rest  should  be  inserted  before  the  instructions  in  a  bill  of  exceptions, 
in  order  that  the  Supreme  Court  may  sec  if  the  points  arose  on  which 
the  instructions  are  given,  and  to  which  the  exceptions  are  taken. 
United  States  v.  Morgan,  11  How.  154-158  (13-645),  Dec.  T.,  1850. 

Where  the  object  and  character  of  the  exceptions  are  intelligible 
by  means  of  what  is  stat^  by  the  judge  in  connection  with  them, 
though  no  preliminary  evidence  is  set  out  on  w^hich  the  points  of  law 
arose,  the  court  will  consider  them.    lb,  159. 

If  either  party  in  an  action  at  law  is  desirous  of  preserving  the  evi- 
dence either  at  the  trial,  or  on  a  preliminary  motion,  in  order  to  raise 
a  question  of  law  upon  it,  he  must  ask  to  have  it  incorporated  in  a 
bill  of  exceptions.  This  is  the  only  way  in  which  it  can  bo  done  unless 
the  parties  choose  to  make  an  agreed  statement  of  facts.  Recitals 
of  the  clerk  contained  in  the  transcript  form  no  part  of  tlic  record  and 
cannot  be  considered,  wlicre  not  authenticated  by  the  signature  of  the 
judge,  through  the  mode  of  a  bill  of  exceptions.  Knapp  v.  Railroad 
Co.,  20  WaU,  117-121  (22-^330),  Oct.  T.,  1873. 

The  party  who  complains  of  the  rejection  of  evidence  must  show 
that  he  was  injured  by  the  rejection.  His  bill  of  exceptions  must  make 
it  appear  that  if  it  had  been  admitted,  it  might  have  led  the  jury  to  a 
different  verdict,  as  required  by  Rule  21  (Subdivision  2,  Clause  2). 
Packet  Co.  v.  Clough,  20  WaU.  528-542  (22-409),  Oct.  T.,  1874. 

The  specification  should  quote  the  full  substance  of  the  evidence 
offered,  or  a  copy  of  the  offer  as  stated  in  the  bill  of  exceptions.     lb.  543. 
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If  the  exception  taken  is  to  the  refusal  to  permit  an  interrogatory, 
the  record  must  show  that  the  answer  related  to  a  material  matter 
involved,  or  if  no  answer  was  given  the  record  must  show  the  offer 
of  the  party  to  prove  by  the  witness  the  particular  facts  to  which  the 
interrogatory  related,  and  that  such  facts  are  material.  Railroad  Co. 
V.  Smith,  21  WaU.  255-261  (22-514),  Oct.  T.,  1874. 

A  bill  of  exceptions  cannot  be  taken  upon  the  trial  of  a  feigned  issue 
directed  by  a  court  of  equity,  or  if  taken  can  only  be  used  on  a  motion 
for  a  new  trial  made  to  that  court.  If  the  chancellor  thinks  the  trial 
has  not  been  a  fair  one,  or  for  any  other  reason  he  desires  a  new  trial, 
it  is  in  his  discretion  to  order  it;  but  he  may  proceed  with  the  cause, 
though  dissatisfied  with  the  verdict,  and  make  a  decree  contrary  thereto, 
if  the  law  and  evidence  require  it.  Johnson  v.  Harmon,  94  U.  S.  371- 
372  (24-271),  Oct.  T.,  1876. 

Where  there  was  no  general  verdict  of  a  jury  and  no  special  verdict 
in  any  form  known  to  the  common  law,  and  no  waiver  in  writing  of  a 
jury  trial,  and  no  such  finding  of  the  court  upon  the  facts  as  is  pro- 
vided for  by  sec.  649,  Rev,  Stats.,  the  Supreme  Court  reviewed  the  case 
on  a  writ  of  error,  where  the  parties  filed  a  written  stipulation  agreeing 
upon  the  facts.  Geekie  v.  Kirby  Carpenter  CJo.,  106  U.  S.  379-S83 
(27-159),  Oct.  T.,  1882. 

The  duty  of  the  appellate  court  is  limited  to  determining  the  validity 
of  exceptions  duly  framed  and  presented.  Where  the  bill  does  not 
contain  any  part  of  a  charge  given  or  any  exception  to  it,  but  under- 
takes to  supply  this  want  by  referring  to  exhibits  annexed  containing 
all  the  evidence  introduced  at  the  trial,  the  whole  charge  to  the  jury, 
and  the  stenographer's  notes  of  proceedings  the  court  will  affirm  the 
judgment  without  looking  into  such  a  record.  Hanna  v.  Maas,  122 
U.  S.  24-27  (30-1118),  Oct.  T.,  1886. 

By  filing  with  the  clerk  an  affidavit,  not  incorporated  in  the  bill  of 
exceptions,  d  party  cannot  bring  into  the  record  evidence  of  what 
took  place  on  the  trial.  Nelson  v.  Flmt,  166  U.  S.  276-279  (41-1003), 
Oct.  T.,  1896. 

Though  there  appears  on  the  transcript  what  purports  to  be  a  copy 
of  the  court's  charge,  marked  by  the  clerk  of  the  trial  court,  filed  in 
his  office  among  the  papers  in  the  case;  Held,  that  instructions  do  not 
in  this  way  become  part  of  the  record.  They  must  be  incorporated 
in  a  bill  of  exceptions  and  thus  authenticated  by  the  signature  of  the 
judge.  Clune  v.  United  States,  159  t/.  S.  590-593  (40-271),  Oct.  T., 
1895. 

The  record  includes  the  pleadings,  the  process,  the  verdict,  the 
judgment,  and  such  other  matters  as  by  some  statutory  or  recognized 
method  have  been  made  part  of  it.     lb.  593. 
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Some  State  statutes  direct  that  all  instructions  must  be  reduced  to 
writing,  marked  by  the  judge  '' refused"  or  "given/'  and  attested  by 
his  signature,  and  that  when  so  attested  and  filed  in  the  clerk's  office 
they  become  a  part  of  the  record.  In  the  absence  of  such  statute  the 
only  method  of  putting  on  the  record  instructions  given  or  refused 
is  by  a  bill  of  exceptions.     lb,  594. 

Where  there  is  notliing  in  the  record  from  which  it  can  be  inferred 
that  suit  was  pending  at  the  date  named  in  the  bill  of  exceptions  as 
that  on  which  the  exceptions  were  taken,  but  the  certificate  to  the  bill 
shows  that  it  was  regularly  allowed  upon  the  trial,  the  certificate  is 
conclusive  upon  the  court  and  the  exceptions  must  be  regarded  as  duly 
taken,  though  the  date  stated  in  the  bill  is  the  eighth  of  April,  1848, 
and  the  record  shows  that  the  trial  took  place  on  the  seventh  and 
eighth  of  May,  1849,  the  date,  1848,  will  be  considered  as  a  clerical 
mistake.  United  States  v.  Wilkinson,  12  Haw,  246-252-253  (13-976), 
Dec.  T.,  1851. 

Where  the  statement  of  the  exception  taken,  as  made  in  the  bill, 
itself  shows  the  error  of  the  trial  court,  if  there  is  any  fact  which  makes 
against  such  error,  it  ought  to  be  shown  by  the  opposite  party,  and  set 
forth  in  the  exception.     lb.  253. 

Where  the  facts  which  a  competent  witness,  improperly  held  in- 
competent, offered  to  prove,  are  not  stated  in  the  bill  of  exceptions, 
the  Supreme  Court  cannot  disregard  an  exception  to  the  exclusion  of 
the  witness  upon  the  idea  that  the  testimony  could  not  have  been 
material,  or  could  not  have  changed  the  result  of  the  verdict.  Vance 
V.  CampbeU,  1  Black,  427-431  (17-172),  Dec.  T.,  1861. 

A  statement  of  facts  filed  by  the  judge  without  the  consent  of  the 
parties  after  the  case  is  removed  by  the  service  of  a  writ  of  error,  or 
even  after  the  writ  is  issued,  must  be  treated  as  a  nullity  in  the  Supreme 
Court.  Generes  v,  Bonmener,  7  Wall,  564-565  (19-227),  Dec.  T., 
1868. 

Where  in  a  bill  of  exceptions  the  court  bases  its  action  on  its  rules 
adopted  to  regulate  the  time  and  manner  of  filiflg  pleas,  the  party 
assigning  error  should  insert  in  his  bill  of  exceptions  so  much  of  the 
rule  or  rules  as  affects  the  question.  Packet  Co.  v.  Sickles,  19  Wall, 
611-616  (22-203-204),  Oct.  T.,  1873. 

The  filing  of  a  plea  to  the  merits  after  demurrer  is  overruled  operates 
as  a  waiver  of  the  demurrer,  and  the  demurrer  thus  abandoned  ceases 
to  be  a  part  of  the  record.  Campbell  v,  Wilcox,  10  Wall,  421  (19-073), 
Dec.  T.,  1870. 

By  proceeding  to  introduce  testimony  in  his  own  behalf,  defendant 
waives  his  exception  to  a  refusal  to  direct  a  verdict  in  his  favor  at  the 
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close  of  plaintifT's  evidence.  The  motion  may  be  renewed  upon  the 
conclusion  of  the  entire  testimony.  Wilson  v.  Haley  Live  Stock  Co., 
153  U.  5,  39-43  (38-630),  Oct.  T.,  1893. 

Where  in  a  cause  submitted  to  the  court  without  a  jury  the  de- 
fendant moved  for  judgment  in  his  behalf  at  the  close  of  plaintiff's 
case,  which  motion  was  denied  and  duly  excepted  to  and  the  defendant 
thereafter  proceeded  to  offer  evidence  in  his  own  behalf,  it  was  held  that 
the  overruling  of  the  motion  could  not  be  assigned  for  error.  Runkle 
V.  Bumham,  153  U.  8.  216-222  (38-696),  Oct.  T.,  1893. 

By  not  resting  on  the  motion  for  a  nonsuit,  and  thereafter  offering 
his  own  evidence,  the  defendant  waived  his  motion.    lb.  222. 

Where  demurrer  to  the  declaration  is  improperly  sustained  and 
judgment  rendered,  the  cause  may  be  examined  upon  a  writ  of  error 
without  a  bill  of  exceptions.  Rogers  v.  Burlington,  3  Wall,  661  (18-82), 
Dec.  T.,  1865. 

Where,  upon  a  writ  of  error,  the  parties  fail  to  raise  an  objection  to 
the  want  of  jurisdiction  of  the  court  below,  the  Supreme  Court  may, 
of  its  own  motion,  inquire  into  the  question  without  any  special  ex- 
ception being  taken.  Fernandez  y  Perez  v.  Perez  y  Fernandez,  202 
U,  S.  80-100  (50-949),  Oct.  T.,  1905. 

Error  cannot  be  assigned  because  the  trial  judge  omitted  to  instruct 
the  jury  on  a  particular  aspect  of  the  case  however  material,  unless 
his  attention  was  called  to  it  with  the  request  to  instruct  upon  it. 
Insurance  Co.  v.  Snyder,  93  U.  8.  393-394  (23-888),  Oct.  T.,  1876. 

Prior  to  the  Act  of  Mar.  3,  1865,  upon  an  action  at  law  in  which  the 
parties  waived  a  jury  trial  and  submitted  the  facts  to  the  court  upon 
evidence,  the  Supreme  Court  had  no  authority  to  revise  the  Circuit 
Court's  opinion  upon  the  admission  or  rejection  of  testimony,  or  upon 
any  other  question  of  law  growing  out  of  the  evidence.  Campbell  v. 
Boyreau,  21  How.  223-226  (16-96),  Dec.  T.,  1858. 

Where  a  cause  is  tried  by  the,  court  as  allowed  by  the  Act  of  Mar.  3, 
1865, 13  Stats.  L.  501,  sec.  649,  Rev.  Stats.,  the  finding  of  facts  has  the 
same  effect  as  the  verdict  of  a  jury  and  is  conclusive  as  to  the  facts 
so  found.  Whether  the  facts  found  require  a  judgment  for  the  plain- 
tiff or  defendant  is  matter  of  law,  and  the  ruling  of  the  court  on  it  can 
be  reviewed  in  an  appellate  court.  The  court  announces  the  method 
of  reviewing  the  findings  under  this  act,  as  follows: 

(1)  If  the  verdict  be  a  general  verdict  only  such  rulings  of  the  court 
in  the  progress  of  the  trial  can  be  reviewed  as  are  presented  by  a  bill 
of  exceptions  or  as  may  arise  on  the  pleadings. 

(2)  In  such  case  the  bill  of  exceptions  cannot  be  used  to  bring  up  the 
whole  testimony  for  review  any  more  than  in  a  trial  by  jury. 


64  RULES  OF  THE  SUPREME  COURT 

(3)  If  the  parties  desire  a  review  of  the  law  involved  in  the  case  they 
must  either  get  the  court  to  find  a  special  verdict,  which  raises  the  legal 
propositions,  or  they  must  present  to  the  court  their  propositions  of 
law  and  require  the  court  to  rule  on  them. 

(4)  Objection  to  the  admission  or  exclusion  of  evidence,  or  to  such 
ruling  on  the  propositions  of  law  as  the  party  may  ask,  must  appear 
by  bill  of  exceptions.  Norris  v.  Jackson,  9  Wall.  125-128  (19-609), 
Dec.  T.,  1869. 

Under  the  statutes  providing  for  waiver  of  a  trial  by  jury  (sees.  649- 
700,  Rev,  Stats.)  when  there  are  special  findings,  they  must  be  findings 
of  the  ultimate  facts,  and  not  the  evidence  from  which  such  facta 
might  be,  but  arc  not,  found.  Wilson  v.  Merchants'  L.  &  T.  Co.,  183 
U.  S.  121-126  (46-116),  Oct.  T.,  1901. 

If  an  agreed  statement  contain  certain  ultimate  facts,  and  also  other 
facts  of  an  evidential  character  only,  from  which  a  material  ultimate 
fact  may  be  inferred,  but  which  is  not  agreed  upon  or  found  by  the 
court,  the  appellate  court  cannot  find  such  ultimate  fact  and  cannot 
decide  the  case  on  the  ultimate  facts  agreed  upon  without  reference  to 
such  other  facts,  but  is  limited  to  the  general  finding  by  the  trial 
court.    lb.  127. 

Such  an  agreed  statement  of  facts  cannot  be  regarded  as  a  sub- 
stantial compliance  with  the  statute.    lb.  129. 

Where  a  jury  is  waived  as  provided  in  the  Act  of  Mar.  3,  1865,  the 
finding  of  the  court  may  be  either  general  or  special;  where  general  the 
parties  are  concluded  by  the  determination  of  the  court  except  in  cases 
where  exceptions  are  taken  to  the  rulings  of  the  court  in  the  progress 
of  the  trial,  when  such  rulings  may  be  reviewed  in  the  Supreme  Court; 
but  the  findings  of  the  court,  if  general,  cannot  be  reviewed  by  bill  cf 
exceptions  or  in  any  other  manner.  Insurance  Co.  v.  Folsom,  18  WaU. 
237-248  (21-833),  Oct.  T.,  1873. 

Facts  found  by  the  trial  court  where  a  jury  is  waived  under  the  Act 
of  1865  are  equivalent  to  a  special  verdict,  and  the  Supreme  Court  will 
not  examine  the  evidence  on  which  the  finding  is  founded.  The  court 
cannot  be  required  to  make  a  special  finding.  The  bill  of  exceptions 
brings  up  nothing  for  revision  except  what  it  would  have  done  had 
there  been  a  jury  trial.     lb.  249. 

If  the  general  finding  is  accompanied  with  an  authorized  special 
statement  of  the  facts  there  may  be  a  review  as  to  the  sufficiency  of 
those  facts  to  support  the  judgment.    lb.  254. 

Where  a  cause  is  tried  by  the  court  without  a  jury,  as  provided  in 
sees.  649,  700,  Rev.  Stats. ,  no  bill  of  exceptions  is  required  to  bring  upon 
the  record  the  findings,  wlicther  general  or  special.  To  authorise  a 
judgment  there  must  be  findings  of  fact  which  must  appear  of  record. 
Insurance  Co.  v.  Boon,  95  U.  S.  117-124  (24-396),  Oct.  T.,  1877. 
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The  only  office  of  a  bill  of  exceptions  is  to  bring  upon  the  record 
rulings  that  without  it  would  not  appear.     lb,  125. 

Where  judgment  has  been  rendered  in  a  cause  tried  by  the  court, 
a  special  finding  of  facts  may  be  filed  at  the  subsequent  term,  nuTic  pro 
lunCf  by  special  order  of  the  court.  lb,  124.  To  same  effect,  Mc- 
Gavock  V.  Woodlief,  20  How,  221-225  (15-884),  Dec.  T.,  1857. 

Note.  In  Flanders  v.  Tweed,  9  Wall.  425-429,  the  court  refused 
to  treat  as  part  of  the  record  a  statement  of  facts  filed  by  the  judge 
three  months  after  the  rendition  of  the  judgment. 

If  a  jury  is  waived,  and  the  court  chooses  to  find  generally  for  one 
side  or  the  other,  the  losing  side  has  no  redress  except  for  the  admis- 
sion or  rejection  of  evidence.  Dirst  v.  Morris,  14  Wall.  484-490  (20- 
723),  Dec.  T.,  1871. 

Where  the  case  is  tried  by  the  court  under  sees.  649,  700,  Rev.  Stats., 
the  Supreme  Court  can  only  inquire  whether  the  facts  foimd  in  the 
special  findings,  considered  in  connection  with  the  pleadings,  are  suffi- 
cient to  sustain  the  judgment,  and  whether  any  error  was  committed 
upon  rulings  on  matters  of  law  properly  preserved  by  bill  of  exceptions. 
A  stipulation  of  counsel  as  to  evidence  bearing  on  the  findings  appear- 
ing in  the  record  will  not  be  noticed.  Ft.  Worth  City  Co.  v.  Smith 
Bridge  Co.,  151  U.  S,  249-300  (38-169),  Oct.  T.,  1893. 

In  case  of  special  findings  by  the  court,  in  a  cause  tried  without  a  jury, 
no  exception  is  necessary  to  raise  the  question  whether  the  facts  found 
support  the  judgment.  Seeberger  v,  Schlesinger,  152  U.  S.  581-586 
(3^562),  Oct.  T.,  1893. 

Where  a  cause  is  tried  by  the  court  and  certain  propositions  of  law 
are  announced  by  the  judge  as  held  by  him,  no  specific  exceptions  can 
be  taken  to  them,  and  they  are  important  only  as  they  affect  the  ques- 
tion whether  the  facts  found  are  sufficient  to  support  the  judgment. 
Jennison  v,  Leonard,  21  WaU.  302-307  (22-541),  Oct.  T.,  1874. 

Where  no  exceptions  appear  on  the  record  to  rulings  of  the  court 
in  the  admission  or  rejection  of  evidence,  and  the  evidence  stated  in 
the  bill  of  exceptions  is  legally  sufficient  to  justify  the  conclusion 
reached  by  the  court  in  the  trial  of  the  cause  without  a  jury,  no  error 
can  be  predicated  upon  its  conclusions  of  fact,  which  are  conclusive. 
Booth  V.  Tieman,  109  U,  S,  205-206  (27-908),  Oct.  T.,  1883. 

Where  a  right  is  set  up  imder  an  Act  of  Congress  in  a  State  court 
any  matter  of  law  foimd  in  the  record  decided  by  the  highest  court 
of  the  State  can  be  re-examined  by  the  Supreme  Court. 

The  conclusiveness  of  the  facts  found  extends  to  the  finding  by  a 
State  court  to  whom  they  have  been  submitted  by  waiving  a  jury,  or 
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to  a  referee  where  it  is  so  held  by  State  laws.     Bridge  Go.  v.  Kftnwm 
Pacific  Ry.  Co.,  92  U.  S,  31&-317  (23-516),  Oct.  T.,  1875. 

In  chancery  cases,  or  in  any  other  class  of  cases  where  all  the  evi- 
dence becomes  part  of  the  record  in  the  highest  court  of  a  State,  the 
Supreme  Court  upon  such  record  brought  there,  can  review  the  decision 
of  the  State  court  on  both  law  and  fact  as  may  be  necessary  to  deter- 
mine the  validity  of  the  Federal  right.  But  in  cases  where  the  facts 
are  submitted  to  a  jury  thcySupreme  Court  has  the  same  inability  to 
review  those  facts  in  a  case  coming  from  a  State  court  as  in  a  case  com- 
ing from  a  Federal  court.     lb,  317. 

Where  the  special  findings  embrace  all  the  issues  raised  by  the  plead- 
ings and  the  conclusions  of  law  made  by  the  Circuit  Court  are  erroneous, 
the  Supreme  Court  will  reverse  the  judgment,  and  direct  such  judg- 
ment to  be  entered  as  the  special  findings  require,  instead  of  awarding 
a  new  trial.  Fort  Scott  v.  Hickman,  112  U.  S.  150-165  (2&-^l), 
Oct.  T.,  1884. 

As  the  court  has  power  to  try  and  determine  a  cause  upon  an  oral 
waiver  of  a  jury,  where  the  record  fails  to  show  that  there  was  any 
stipulation  in  writing  for  such  waiver,  the  record  and  bill  of  exceptions 
reciting  only  that  there  was  a  waiver  of  a  jury,  the  Supreme  Court  has 
no  authority  to  consider  exceptions  taken  at  the  trial.  Bond  v.  Dustin, 
112  U.  S.  604-607  (2^-836),  Oct.  T.,  1884. 

The  sufficiency  of  the  pleadings  to  support  the  judgment  is  review- 
able, though  the  record  fails  to  show  a  written  stipulation  to  waive  a 
jury.    lb.  608. 

That  a  stipulation  in  writing  to  waive  a  jury  was  made,  as  a  condi- 
tion upon  which  a  review  is  allowed  by  the  Act  of  Mar.  3,  1865,  must 
appear  in  the  findings,  or  in  the  bill  of  exceptions,  or  in  the  record  of 
the  judgment  entry.     lb.  608. 

Rule  V — Process 

(1)  All  process  of  this  court  shall  be  in  the  name  of  the 
Process  in  name  of  Pres-    President  of  the  United  States  and  shall 

ident. — Christian  names  ,        — ,.     .     .  ,, 

to  be  set  out.  contam  the  Christian  names,  as  well  as 

the  surnames  of  the  parties. 

(2)  When  process  at  common  law  or  in  equity  shall  issue 
Original  process  served  against  a  State,  the  same  shall  be  served 
8Uit5*''*ind*^attoSiey-  ^^  ^^^  govemor,  or  chief  executive  mag- 
K®"®^-  istrate,  and  attorney-general  of  such  State. 

(3)  Process  of  subpoena,  issuing  out  of  this  court,  in  any 

Subpoena  served  60  days   ^^^  '^^  equity,  shall  be  served  on  the  de- 
before  return-day.  feudant  sixty  days  before  the  return- 

day  of  the  said  process;  and  if  the  defendant,  on  such  ser- 
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vice  of  the  subpoena,  shall  not  appear  at  the  return-day, 
the  complainant  shall  be  at  liberty  to  proceed  ex  parte. 

Clause  1  adopted  Feb.  5,  1790,  as  general  Rule  5;  published  1  Cranch,  xvi;  1 
WheaL  xiv;  1  PeL  vi;  1  How,  xxiv;  21  How.  vi;  108  17.  S,  674;  amended  October 
Term.  1000,  180  U.  S.  641  (45-1250). 

Clause  2  adopted  Aug.  12,  1706.  3  DalUu,  335.  By  mistake  omitted  from  the 
rules  published  in  1  Wheat,  and  1  Pet.;  published  in  3  PeL  xvii;  published  as  Clause 
1  of  Rule  10  in  1  How.  xxiv.  Became  Clause  2  of  Rule  5  in  the  reviuon  of  1858; 
published  in  21  How.  vi  and  108  U.  S.  574. 

Clause  3.  adopted  as  Rule  10.  Aug.  12,  1796.  3  Dallas,  335;  published  1  Cranch, 
xrii;  1  Wheat,  xv;  1  Pet,  vi;  1  How.  xxv;  published  as  Clause  3  of  Rule  5,  21  How, 
Ti;  108  U,  8.  574. 

Decisions 

Where  a  writ  of  error  was  in  accordance  with  the  form  transmitted 
by  the  clerk  of  the  Supreme  Court  to  the  clerks  of  the  Circuit  Court 
tmder  sec.  1004,  Rev.  Stats.,  except  that  it  bore  teste  of  the  chief  justice 
of  the  Supreme  Court  of  Texas  and  was  signed  by  the  chief  justice  and 
clerk,  and  sealed  with  the  seal  of  that  court,  Heldf  that  the  defect 
might  be  amended  on  motion.  Bondurant  v.  Watson,  103  U.  S.  27S, 
distinguished.  Texas  Pacific  Ry.  Co.  v.  Kirk,  111  U,  S,  486-487 
(28-481),  Oct.  T.,  1883. 

• 

In  a  suit  against  a  State,  service  of  a  subpcena  is  required  on  both 
governor  and  attorney-general  of  the  State.  Service  on  one  and  not 
upon  the  other  is  not  sufficient.  New  Jersey  v.  New  York,  3  Pet. 
461-464  (7-742),  Jan.  T.,  1830. 

In  cases  against  a  State  if  the  State  shall  neglect  or  refuse  to  appear 
on  due  service  of  process,  the  complainant  will  be  allowed  to  proceed 
ex  parU.  Massachusetts  v.  Rhode  Island,  12  Pet.  755-761  (9-1272), 
Jan.  T.,  1838. 

Where  an  official  of  a  State  is  the  party  prosecuting  the  suit  for  the 
State,  the  citation  must  be  served  on  him.  De  La  Lande  v.  The 
Treasurer,  17  Haw.  1-2  (15-93),  Dec.  T.,  1854. 

Congress  has  passed  no  act  regulating  the  mode  of  procedure  where 
the  Supreme  Court  exercises  original  jurisdiction.  New  Jersey  v. 
New  York,  5  Pet.  284-287  (8-128),  Jan.  T.,  1831. 

In  all  cases  where  original  jurisdiction  is  given  the  Supreme  Court 
by  the  Constitution  it  has  authority  to  exercise  it  without  any  Act  of 
Congress  to  regulate  process,  and  it  may  regulate  and  mould  its  process 
as  will  best  promote  justice.  Ex  parte  Kentucky  v.  Dennison,  24 
Haw.  66-97  (16-726),  Dec.  T.,  1860. 

Where  a  State  is  defendant  the  governor  is  its  representative,  and  proc- 
ess must  be  served  on  him  (and  on  the  attorney-general  also).    /6.  97. 
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Mandamus  is  now  merely  the  ordinary  process  to  which,  when  ap- 
propriate, every  suitor  is  entitled  for  asserting  a  right  claimed.    75.  97. 

Rule  VI — Motions 

(1)  All  motions  to  the  court  shall  be  reduced  to  writing, 
Motions  to  be  in  writing,  and  shall  coutain  a  brief  statement  of 
the  facts  and  objects  of  the  motion. 

(2)  One  hour  on  each  side  shall  be  allowed  to  the  argu- 

One  hour  aUowed  for  ^^^^  ^^  ^  motiou,  and  no  more,  with- 
argument.  q^|.  gpecial  leave  of  the  court,  granted 

before  the  argument  begins. 

(3)  No  motion  to  dismiss,  except  on  special  assignment 
Notice  required.  by    the    court,    shall    be    heard,    unless 

previous  notice  has  been  given  to  the  adverse  party,  or  the 
counsel  or  attorney  of  such  party. 

(4)  All  motions  to  dismiss  writs  of  error  and  appeals. 
Motions  to  dismiss  sub-   cxcept   motious  to  docket  and  dismiss 

mitted  on  printed  briefs  ,        -n*,^  ,,  t       *   .     •»   •      .j 

and  on  notice.  Under  Rule  9,  must  be  submitted  m  the 

firsts  instance  on  printed  briefs  or  arguments.  If  the  court 
desires  further  argument  on  that  subject,  it  will  be  ordered 
in  connection  with  the  hearing  on  the  merits.  The  party 
moving  to  dismiss  shall  serve  notice  of  the  motion,  with  a 
copy  of  his  brief  of  argument,  on  the  counsel  for  plaintiff  in 
error  or  appellant  of  record  in  this  court,  at  least  three  weeks 
before  the  time  fixed  for  submitting  the  motion,  in  all  cases 
except  where  the  counsel  to  be  notified  resides  west  of  the 
Rocky  Mountains,  in  which  case  the  notice  shall  be  at  least 
thirty  days.  Affidavits  of  the  deposit  in  the  mail  of  the 
notice  and  brief  to  the  proper  address  of  the  counsel  to  be 
served,  duly  post-paid,  at  such  time  as  to  reach  him  by  due 
course  of  mail,  the  three  weeks  or  thirty  days  before  the 
time  fixed  by  the  notice,  will  be  regarded  as  prima  fade 
evidence  of  service  on  counsel  who  reside  without  the  Dis- 
trict of  Columbia.  On  proof  of  such  service,  the  motion 
will  be  considered,  unless,  for  satisfactory  reasons,  further 
time  be  given  by  the  court  to  either  party.  ^ 

(5)  There  may  be  united,  with  a  motion  to  dismiss  a 
Motions  to  dismiss  or  wrft  of  crror  or  an  appeal,  a  motion  to 
when.  '  affirm  on  the  ground  that,  although  the 
record   may  show  that   this  court  has  jurisdiction,  it  is 
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manifest  the  writ  or  appeal  was  taken  for  delay  only,  or 
that  the  question  on  which  the  jurisdiction  depends  is  so 
frivolous  as  not  to  need  further  argument. 

(6)  The  court  will  not  hear  arguments  on  Saturday 
(unless  for  special  cause  it  shall  order  to  Ai^umenta  not  heard  on 
the  contrary),  but  will  devote  that  day  ^Ty'^i^KSSI^^^SS: 
to  the  other  business  of  the  court.  The  g^,?^  'S.^I^r'Sfi! 
motion-day  shall  be  Monday  of  each  ^^' 
week;  and  motions  not  required  by  the  rules  of  the  court  to 
be  put  on  the  docket  shall  be  entitled  to  preference,  imme- 
diately after  the  reading  of  opinions,  if  such  motions  shall 
be  made  before  the  court  shall  have  entered  upon  the 
hearing  of  a  case  .upon  the  docket. 

Clause  1  adopted  January  Term,  1838,  as  Rule  51, 12  Pet.  viii;  published  as  general 
Rule  46  in  1  Hote.  xxxvii.  In  the  revision  of  1858  made  Rule  6;  published  in  21 
How.  vi;  made  Clause  1  of  Rule  6  in  the  revision  of  1884,  published  in  108  U.  S, 
674. 

Clause  2  adopted  Deo.  18,  1876,  as  an  additional  sentence  to  Clause  1  of  Rule  6, 
03  U.  5.  vu;  pubUshed  108  U.  S.  575. 

Clause  3  adopted  at  December  Term,  1867,  6  Watt,  v;  published  108  U.  S.  575. 
.    Clause  4  adopted  Hay  6, 1872,  13  WaU.  xi;  published  108  U,  S.  575. 

Clause  5  adopted  May  8,  1876,  01  U.  S,  vii.  As  originally  promulgated  the  right 
was  limited  to  writs  of  error  to  a  State  court;  amended  Nov.  4,  1878,  extending  the 
right  to  all  writs  of  error  and  to  appeals,  07  U.  S.  vii;  published  108  17.  5.  575. 

Clause  6  adopted  as  Rule  3  (designating  Saturday  as  motion-day),  February  Term, 
1824.  0  Wheat,  iv;  published  as  Rule  33  in  1  Pei.  xi  and  as  Rule  34  in  1  How.  xxxii. 
In  the  revision  of  1858,  made  Rule  27  and  so  published  in  21  How.  xv,  and  Friday 
named  as  motion-day.  Amended  Dec.  14,  1874,  to  make  Monday  motion-day,  20 
WaU.  xv;  pubUshed  108  U.  S.  575. 

Decisions 

Notice  of  a  motion  to  dismiss  an  appeal  which  designates  no  time 
fof  the  hearing,  is  irregular  and  insufficient.  Glenny  v.  Langdon,  04 
U.  S.  604-606  (24-237),  Oct.  T.,  1876. 

The  court  will  not  decide  motions  to  dismiss  before  the  record  is 
printed  where  there  is  any  question  about  the  facts  upon  which  the 
motion  rests.  To  get  a  decision  before  printing,  the  motion  papers 
must  present  the  case  in  a  way  which  will  enable  the  court  to  act 
intelligently  without  referring  to  the  transcript  on  file.  Bank  v. 
Insurance  Co.,  100  U.  S.  43  (25-547),  Oct.  T.,  1879. 

The  court  will  not  refuse  to  hear  a  motion  to  dismiss  before  the  term 
to  which  the  record  ought  to  be  returned  where  its  want  of  jurisdiction 
manifestly  appears.  Ex  parte  Russell,  13  WaU.  664-671  (20-635), 
Dec.  T.,  1871. 

The  court  will  not  hear  the  motion  imtil  the  record  is  presented,  and 
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in  many  cafies  printed,  and  where  the  appellant  fails  to  have  the  record 
filed  in  due  time,  it  may  be  procured  and  presented  by  the  appellee. 
76.  671. 

Where  the  want  of  jurisdiction  is  patent  or  requires  no  investigation 
of  the  bill  of  exceptions,  the  court  will  not  postpone  the  question  of 
jurisdiction  to  the  argument  upon  the  merits,  but  will  act  upon  a 
motion  to  dismiss  for  want  of  jurisdiction.  Semple  v.  Hager,  4  Wall. 
431-433  (18-402),  Dec.  T.,  1866. 

Where  copy  of  the  brief  and  argument  had  not  been  furnished  op- 
posing counsel  who  appeared  and  filed  a  brief  on  the  merits,  such  filing 
of  an  argument  held  a  wsdver  of  the  notice  required  by  the  rule. 
Thomas  v.  Wooldrich,  23  WaU.  283-288  (23-136),  Oct.  T.,  1874. 

Where  the  court  was  not  furnished  with  a  copy  of  the  certificate  of 
division  or  with  an  agreed  statement  of  what  it  contained,  it  refused 
to  entertain  a  motion  to  dismiss  before  printing  the  record.  Water- 
ville  V.  Van  Slyke,  115  U.  S.  290  (29-406),  Oct.  T.,  1885. 

Oral  argument  is  not  allowed  on  motion  to  dismiss  appeals  or  writs 
of  error.  It  is  only  necessary  to  print  so  much  of  the  record  as  will 
enable  the  court  to  act  understandingly  without  referring  to  the  tran- 
script. Carey  v.  Railway  Co.,  150  U.  S.  170-179  (37-1043),  Oct.  T., 
1893. 

Want  of  jurisdiction,  and  irregularity  of  writs  of  error  or  appeal  are 
the  only  grounds  for  dismissal.  Where  it  appears  that  a  judgment 
has  been  rendered  which  the  court  has  jurisdiction  to  revise  and  that 
it  comes  up  upon  proper  process  duly  issued,  all  other  questions  must 
await  the  final  hearing.  Hecker  v.  Fowler,  1  Black,  95-96  (17-45), 
Dec.  T.,  1861. 

In  cases  coming  from  Federal  courts  if  there  is  no  error  shown  by 
the  record,  the  prevailing  party  in  the  Circuit  Court  is  entitled  to  an 
affirmance  of  the  judgment.  Hence,  though  error  may  be  shown  by 
bill  of  exceptions,  or  by  a  demurrer  to  a  material  pleading,  or  may 
appear  by  an  agreed  statement  of  facts,  made  a  part  of  the  record, 
or  in  a  special  verdict,  yet,  when  all  these  are  wanting  it  will  not  be 
cause  to  dismiss  the  suit.  New  Orleans  R.  R.  Co.  v.  Morgan,  10  Wall. 
256-261  (19-892),  Dec.  T.,  1869. 

In  cases  brought  to  the  Supreme  Court  by  writ  of  error  to  a  State 
court  it  must  appear  on  the  face  of  the  record  by  express  terms  or  by 
necessary  implication,  that  some  one  of  the  questions  described  in 
sec.  25  of  the  Judiciary  Act  did  arise  in  the  State  court,  and  such 
question  was  decided  as  provided  by  that  section;  otherwise  the  writ 
of  error  will  be  dismissed  in  the  Supreme  Court  for  want  of  juris- 
diction,    lb,  261. 
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Where  a  cause  is  brought  to  the  Supreme  Court  on  writ  of  error 
issued  out  under  sec.  22  of  the  Judiciary  Act,  and  all  proceedings  are 
regular  and  correct,  it  will  not  be  dismissed,  though  the  record  does 
not  present  any  question  of  law  for  revision,  but  the  decision  must 
be  affirmed.  The  Eutaw,  12  WaU.  136-141  (20-278),  Dec.  T., 
1870.  / 

Motions  to  dismiss  may  be  filed  by  leave  of  the  court  in  any  case 
on  the  calender  before  the  case  is  reached  on  regular  call,  and  such 
motions  are  entitled  to  preference  under  Clause  6  of  Rule  6,  but  they 
do  not  give  either  party  a  right  to  be  heard  on  the  merits.     Ih.  136. 

Where  the  cause  is  not  within  the  jurisdiction  of  the  court,  or  where 
there  are  material  defects  in  removing  it  from  the  subordinate  court, 
the  writ  of  error  or  appeal  may  be  dismissed  on  motion.    lb.  139. 

Appeals  are  subject  to  the  same  rules  and  restrictions  prescribed  in 
cases  of  writs  of  error,  and  though  no  question  of  law  for  revision  ap- 
pears upon  the  record,  where  the  proceedings  are  regular,  and  the  case 
is  within  the  jurisdiction  of  the  Supreme  Court,  the  cause  cannot  be 
dismissed  on  motion  but  the  decision  must  be  affirmed.    Ih.  141. 

A  pretended  controversy  by  counsel  chosen  and  paid  by  the  litigant, 
for  the  purpose  of  obtaining  the  opinion  of  the  court  upon  a  question 
of  law  in  a  mere  colorable  dispute,  where  there  is  no  substantial  con- 
troversy between  those  who  appear  as  adverse  parties,  is  an  abuse  of 
judicial  proceedings  and  punishable  as  a  contempt  of  court.  Chamber- 
lain V.  aeveland,  1  Black,  419-425  (17-94),  Dec.  T.,  1861. 

A  submission  may  be  set  aside  upon  objection  of  parties  collaterally 
interested  in  the  decision  who  have  united  in  the  employment  of  coim- 
sel  to  present  their  defense  and  contributed  to  a  common  fimd  for  the 
payment  of  expenses.  Smelting  Co.  v.  Kemp,  103  U.  S.  666  (26- 
313),  Oct.  T.,  1880. 

A  fictitious  suit  instituted  to  try  the  rights  of  third  persons  not 
parties  to  the  record,  or  where  there  is  no  real  dispute  between  the 
plaintiff  and  defendant,  wi]\  be  dismissed  xipon  motion  upon  the  facts 
being  shown  by  affidavit.  Lord  v.  Veazie,  8  How.  251-254  (12-1069), 
Jan.  T.,  1850. 

Any  attempt  by  a  mere  colorable  dispute  to  obtain  the  opinion  of 
the  court  upon  a  question  of  law  which  a  party  desires  to  know  for 
his  own  interest  or  purposes,  when  there  is  no  real  controversy  between 
those  who  appear  as  diverse  parties  to  the  suit,  is  an  abuse  which  courts 
of  justice  will  not  permit.    lb.  255. 

The  Supreme  Court  will  not  dismiss  an  appeal  on  the  ground  of  want 
of  jurisdiction  in  the  court  below,  that  question  being  a  proper  one  for 
argument  when  the  cause  is  regularly  reached.  Nelson  v.  Leland,  22 
How.  48  (16-270),  Dec.  T.,  1859. 
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An  appeal  opens  the  whole  controversy  and  if  the  case  is  within  the 
jurisdiction  of  the  court,  a  cross-bill  will  not  be  dismissed  for  want  of 
jurisdiction  as  to  the  amount  in  controversy.  Walsh  v,  Mayer,  111 
U.  S.  31-38  (28-341),  Oct.  T.,  1883. 

« 

A  cause  may  be  dismissed  by  the  competent  parties,  usually  the 
parties  to  the  record,  unless  some  third  party  has  become  possessed  of 
a  beneficial  interest,  and  the  party  to  the  record  become  merely  nominal. 
-  The  fact  that  an  attorney  of  either  party  has  a  lien  on  the  judgment 
is  no  objection  to  the  dismissal  of  the  case.  Piatt  v.  Jerome,  19  How, 
384-385  (15-624),  Dec.  T.,  1876. 

That  a  party  to  the  record  may  become  merely  nominal  he  must 
have  parted  with  his  interest  after  the  appeal  or  writ  of  error  sued  out. 
Barribeau  v.  Brant,  17  How.  43-46  (15-35),  Dec.  T.,  1854. 

A  cause  cannot  be  dismissed  on  motion  because  the  appeal  may 
have  been  brought  for  delay.  The  parties  have  the  right  to  be 
heard  upon  the  merits.  Amory  v.  Amory,  91  U,  S.  356  (23-436), 
Oct.  T.,  1874. 

Advantage  of  the  limitation  for  bringing  a  writ  of  error  or  appeal 
to  the  Supreme  Court  may  be  taken  by  motion,  when  either  party 
may  avail  himself  of  any  objection  which  appears  on  the  record,  with- 
out any  formal  assignment  of  error  or  plea;  the  form  of  proceeding  in 
the  English  Courts  of  Error  never  having  been  adopted  by  the  Supreme 
Court.     Brooks  v.  Norris,  11  How.  204-208  (13-666),  Dec.  T.,  1850. 

Out  of  abundant  caution  a  party  may  bring  his  cause  upon  writ  of 
error  and  also  by  appeal,  but  it  is  unnecessary  to  docket  it  twice.  If 
the  cause  is  docketed  on  writ  of  error,  the  court  will  not  on  motion 
docket  and  dismiss  the  appeal,  but  will  determine  at  the  hearing  which 
procedure  was  proper.  Hurst  v.  Hollingsworth,  94  U.  S.  Ill  (24-31), 
Oct.  T.,  1876. 

Where  the  record  certified  by  the  clerk  of  the  court  below  states 
that  the  appeal  was  taken  in  open  court,  no  evidence  dehors  the  record 
will  be  received  to  impeach  its  verity  or  show  that  the  certificate  ought 
not  to  have  been  given.  The  case  as  therein  set  forth  is  the  case  before 
the  Supreme  Court.  If  the  record  transmitted  is  defective  or  in- 
correct, a  certiorari  should  be  moved  for  to  correct  the  transcript, 
though  an  amendment  may  be  made  in  the  Supreme  Court  by  consent, 
or  a  mere  clerical  error  may  be  amended  there.  Hudgins  v.  Kemp, 
18  How.  530  (15-512),  Dec.  T.,  1855. 

There  must  be  color  of  right  to  a  dismissal  to  enable  a  party  to  unite 
a  motion  to  affirm,  or  to  warrant  an  affirmance  on  motion.  Whitney 
V.  Cook,  99  U.  S.  607  (25-446),  Oct.  T..  1878. 


aULfiS  OP  TOfi  fiXTPREME  COURT  73 

■ 

A  motion  to  affirm  camaot  be  entertained  imless  there  appears  on 
the  record  at  least  some  color  of  right  to  a  dismissal.  Davis  v.  Gorbin, 
113  U,  S.  687-689  (38-1160),  Oct.  T.,  1884. 

Where  the  record  as  presented  gives  sufficient  color  of  a  right  to  a 
dismissal,  upon  motion  to  dismiss  or  affirm,  though  the  defect  in  the 
record  is  cured  by  further  showing  by  affidavits,  and  the  motion  to 
dismiss  denied,  if  it  is  apparent  that  the  appeal  or  writ  of  error  was 
taken  for  delay,  the  motion  to  affirm  will  be  granted.  Micas  v,  Wil- 
liams, 104  U,  S,  556-557  (26-842),  Oct.  T.,  1881. 

Where  the  court  had  jurisdiction  of  a  cause  removed  by  writ  of  error 
to  a  State  court,  but  the  only  Federal  question  presented  on  the  merits 
was  decided  by  the  court  below  in  accordance  with  former  decisions 
of  the  Supreme  Oourt,  the  motion  to  dismiss  was  denied  and  the  motion 
to  affirm  was  granted.  Swope  v.  Leffingwell,  105  U.  S.  3-4  (26-939), 
Oct.  T.,  1881. 

The  failure  to  annex  or  return  with  a  writ  of  error  an  assignment  of 
errors  as  required  by  sec.  997,  Rev.  Stats.,  does  not  give  sufficient  color 
to  a  motion  to  dismiss  as  to  warrant  entertaining  a  motion  to  affirm. 
Independent  School  District,  etc.,  v.  Hall,  106  U,  S.  428  (27-237), 
Oct.  T.,  1882. 

A  condition  in  a  bond  on  appeal  with  supersedeas  that  appellants 
"shall  duly  prosecute  their  said  appeal  with  effect  and,  moreover,  pay 
the  amount  of  expenses  and  damages  rendered,  and  to  be  rendered  in 
case  the  decree  shall  be  affirmed,"  Held,  to  conform  to  the  requirements 
of  sec.  1000,  Rev.  Stats,,  and  a  motion  to  dismiss  for  defect  in  the  form 
of  the  bond  denied.  Gay  v.  Parpart,  101  U,  S.  391-392  (25-841), 
Oct.  T.,  1879. 

Rule  VII — Law  Library 
(1)  During  the  session  of  the  court,  any  gentleman  of 
the  bar  having  a  case  on  the  docket,  Books  from  libnuy  h*d 
and  wishing  to  use  any  book  or  books  in  °°  °"**'  °'  *'^®'*'- 
the  hiw  Ubfary,  shall  be  at  liberty,  upon  application  to  the 
clerk  of  the  court,  to  receive  an  order  to  take  the  same 
(not  exceeding  at  any  one  time  three)  from  the  library,  he 
being  thereby  responsible  for  the  due  return  of  the  same 
within  a  reasonable  time,  or  when  required  by  the  clerk. 
It  shall  be  the  duty  of  the  clerk  to  keep,  in  a  book  for  that 
purpose,  a  record  of  all  books  so  delivered,  which  are  to  be 
charged  against  the  party  receiving  the  same.  And  in  case 
the  same  shall  not  be  so  returned,  the  party  receiving  the 
same  shall  be  responsible  for  and  forfeit  and  pay  twice  the 


74  BULES  OP  THE  SUPREME  CX)URT 

value  thereof,  and  also  one  dollar  per  day  for  each  day's 
detention  beyond  the  limited  time. 

(2)  The  clerk  shall  deposit  in  the  law  library,  to  be  there 
Record,  briefs,  and   carefully   preserved,   one    copy   of    the 

printed  motions  depos-  .    ,     ^  <■    .  i       .         i 

ited  in  library.  pnntcd  record  m  every  case  submitted 

to  the  court  for  its  consideration,  and  of  all  printed  motions, 
briefs,  or  arguments  filed  therein. 

(3)  The  marshal  shall  take  charge  of  the  books  of  the 
Marshal  has  charge  of  ^^urt,  together  with  such  of  the  dupli- 
library.  ^^^^^  law-books  as  Congress  may  direct 

to  be  transferred  to  the  court,  and  arrange  them  in  the 
conference-room,  which  he  shall  have  fitted  up  in  a 
proper  manner;  and  he  shall  not  permit  such  books  to 
be  taken  therefrom  by  any  one  except  the  justices  of  the 
court. 

Clause  1  adopted  as  Rule  39  at  January  Term,  1833.  7  Pet.  iv;  published  1  How, 
xxxiv.  In  the  revision  of  1858  made  Clause  1  of  Rule  7  and  so  published  in  21  How, 
vi;  also  in  108  U.  S.  576. 

Clause  2  promulgated  Oct.  25,  1875.  91  U.  S.  vii;  published  in  108  U.  8.  576. 

Clause  3  adopted  as  general  Rule  48  at  January  Term,  1841,  with  the  substitution 
of  clerk  for  marshal.  Made  Clause  2  of  Rule  7  in  the  revision  of  1858;  published  in 
21  How.  vii;  published  as  above  in  108  U.  S.  576. 

Rule  VIII — Writ  of  Error,  Return,  and  Record 

(1)  The  clerk  of  the  court  to  which  any  writ  of  error  may 
Clerk  of  court  below  to  be  directed,  shall  make  return  of  the 
rnd*o?th?^as«UtSSS  same,  by  transmitting  a  true  copy  of  the 
of  errors.  record,  and  of  the  assignment  of  errors, 
and  of  all  proceedings  in  the  case,  under  his  hand  and  the 
seal  of  the  court. 

(2)  In  all  cases  brought  to  this  court,  by  writ  of  error  or 

Clerk  of  court  below  to  appeal,  to  review  any  judgment  or  de- 
send  up  copy  of  opinion  ^.         iij-.i  j  i  i_»i  i_ 

in  case.  cree,  the  clerk  of  the  court  by  which  such 

judgment  or  decree  was  rendered  shall  annex  to  and  trans- 
mit with  the  record  a  copy  of  the  opinion  or  opinions  filed 
in  the  case. 

(3)  No  case  will  be  heard  until  a  complete  record,  con- 
case  heard  only  on  com-  taining  in  itsclf,  and  not  by  reference, 
piete  record.  ^^jj  ^j^g  papers,  exhibits,  depositions,  and 

other  proceedings  which  are  necessary  to  the  hearing  in  this 
court,  shall  be  filed. 
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(4)  Whenever  it  shall  be  necessary  or  proper,  in  the 
opinion  of  the  presiding  judge  in  any  q^j  .  j  p^p^„  ^^^ 
Circuit  Court,  or  District  Court  exer-  to  Ee  sent  up. 
eising  Circuit  Court  jurisdiction,  that  original  papers  of  any 
kind  should  be  inspected  in  this  court,  upon  writ  of  error 
or  appeal,  such  presiding  judge  may  make  such  rule  or  order 
for  the  safe-keeping,  transporting,  and  return  of  such 
original  papers  as  to  him  may  seem  proper,  and  this  court 
will  receive  and  consider  such  original  papers  in  connection 
with  the  transcript  of  the  proceedings. 

(5)  All  appeals,  writs  of  error,  and  citations  must  be  made 
returnable  not  exceeding  thirty  days  ^rit  of  error  and  cita- 
from  the  day  of  signing  the  citation,  ^S"" d^'^m'' ^l 
whether  the  return-day  fall  in  vacation   citation. 

or  in  term  time,  'and  be  served  before  the  return-day. 

(6)  The  record  in  cases  of  admiralty  and  maritime  juris- 
diction,  when   under   the   requirements   Record    in    admiralty 

.,  ji<i.i  1  i>  i«.i         cases  when  lower  court 

of  law  the  facts  have  been  found  m  the  finds  facts  and  law.  . 
court  below,  and  the  power  of  review  is  limited  to  the 
determination  of  questions  of  law  arising  on  the  record, 
sh^U  be  confined  to  the  pleadings,  the  findings  of  fact,  and 
conclusions  of  law  thereon,  the  bills  of  exceptions,  the  final 
judgment  or  decree,  and  such  interlocutory  orders  and 
decrees  as  may  be  necessary  to  a  proper  review  of  the 
case. 

Clause  1  adopted  as  Rule  11,  Feb.  13, 1797, 3  DoUom,  356;  published  1  Cranch,  xrii; 
1  Wheat,  xv;  1  Pet.  vii;  1  Haw.  xxv.  Made  Clause  1  of  Rule  8  in  the  revision  of 
1858  and  so  published  in  21  How.  vii;  amended  Jan.  7, 1884;  published  108  U.  S.  576. 

Clause  2  adopted  Apr.  28, 1873, 15  WaU.  v;  published  in  108  U.  S.  576. 

Clause  3  adopted  February  Term,  1823,  8  Wheat,  vi;  published  as  general  Rule 
30  in  1  Pet.  x.  In  the  revision  of  1858  became  Clause  2  of  Rule  8;  published  in  21 
How,  vii  and  108  U.  S.  577. 

Clause  4  adopted  at  February  Term,  1817,  2  Wheat,  vii;  published  as  general 
Rule  25  in  1  Pet.  ix  and  as  Rule  26  in  1  How.  xxix.  In  the  revision  of  1858  published 
as  Clause  3  of  Rule  8  in  21  How.  vii;  published  as  amended  in  1871  in  108  U.  S.  577. 

Clause  5  adopted  as  Rule  33  at  December  Term,  1867,  6  WaU,  vi.  Became 
Clause  4  of  Rule  8  in  the  revision  of  May  1, 1871.  and  so  published  in  108  U.  S.  577; 
amended  January  26,  1891,  137  U.  S.  710. 

Clause  6  promulgated  May  2. 1881, 103  U.  8.  xiii;  published  in  108  U.  S.  577. 

Dedflions 

The  writ  of  eiror  is  the  process  of  the  Supreme  Court  though  the 
clerk  of  the  Circuit  Court  issue  it.  It  should  be  served  by  depositing  it 
with  the  clerk  of  the  court  to  whose  judges  it  is  directed,  and  accom- 
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pany  the  transcript  up  to  the  Supreme  Court.  The  loss  or  destructidA 
of  the  origmal  writ  will  not  defeat  rights  acquired  under  it.  Massina 
V,  Cavazos,  6  WaU,  35&-360  (18-812),  Dec.  T.,  1867. 

Where  it  appears  by  the  writ  that  there  were  parties  to  the  judg- 
ment below  not  personally  named  in  the  writ  the  cause  will  be  dis* 
missed.  Wilson's  Heirs  v.  Insurance  Co.,  12  Pet,  140-141  (9-1032), 
Jan.  T.,  1838. 

A  writ  of  error  served  after  its  return-day  is  void;  if  served  before 
the  return-day  it  may  be  returned  afterwards.  Wood  v.  hide,  4 
Cranch,  180-181  (2-588),  Feb.  T.,  1807. 

The  entry  of  an  appeal  in  the  clerk's  office  is  analogous  to  the  issuing 
of  a  writ  of  error;  under  the  rules  as  they  existed  in  1848  it  was  re- 
turnable to  the  next  term  of  the  appellate  court.    The  citation  was 
at  that  time  required  to  be  returnable  at  the  same*time  as  the  appeal, 
issued  and  served  before  the  term  of  the  Supreme  Court  next  succeed- 
ing the  entry  of  the  appeal.     Where  the  appeal  is  not  made  in  open  | 
court  at  the  term  when  the  final  decree  is  passed,  a  citation  signed  by  ; 
the  judge  is  necessary.     Villabolos  v.  United  States,  6  How.  81-90  ■ 
(12-356),  Jan.  T.,  1848.  ! 

Nonfi.  By  Clause  5,  Rule  8,  appeals  are  now  returnable  within 
thirty  days  from  the  day  of  signing  the  citation.  ' 

It  'is  not  the  duty  of  the  clerk  of  the  court  below  to  furnish  a  tran- 
script upon  the  allowance  of  a  writ  of  error,  but  only  until  there  is  a  ! 
writ  of  error  to  which  it  can  be  annexed,  and  with  which  it  can  be 
returned.    Ex  parte  Ralston,  119  U,  S.  613-615  (30-507),  Oct.  T., 
1886. 

A  writ  of  error  is  a  commission  by  which  the  judges  of  one  court  are 
authorized  to  examine  a  record  upon  which  a  judgment  was  given 
in  another  court,  and  on  such  examination  to  affirm  or  reverse  it;  the 
writ  operates  upon  the  record  and  brings  and  submits  it  to  the  appellate 
court  for  re-examination;  but  matters  not  appearing  on  the  face  of  the 
record  are  not  supposed  to  have  entered  into  consideration  of  the  court 
below.  Suydam  v.  Williamson,  20  How.  427-437  (15-982),  Dec.  T., 
1857. 

Where  the  facts  are  not  disputed  a  statement  of  the  same  may  be 
drawn  up  and  entered,  and  submitted  directly  to  the  court,  or  a  gen- 
eral verdict  may  be  taken  subject  to  the  opinion  of  the  court  upon  the 
facts  so  agreed;  in  either  case  a  writ  of  error  may  be  taken  after  final 
judgment.    lb.  434. 

Note.  This  case  is  exceptionally  instructive  as  authority  upon 
procedure  to  obtain  a  review  by  an  appellate  court. 
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No  formal  allowance  by  the  Circuit  Court  of  a  writ  of  error  from  the 
Supreme  Court  is  required.  The  writ  issues  as  a  matter  of  right;  but 
when  sued  out  security  must  be  given  and  a  citation  to  the  adverse 
party  signed  by  a  judge  of  the  Circuit  Court  or  a  justice  of  the  Supreme 
Court.    Ex  parie  Barksdale,  112  U.  S.  177-178  (28-692),  Oct.  T.,  1884. 

A  certificate  of  the  clerk  that  certain  papers  were  offered  in  evidence 
and  motion  made  for  a  new  trial  with  the  grounds  therefor,  does  not 
make  the  documents  or  evidence  a  part  of  the  record.  The  facts  and 
documents  should  be  authenticated  by  the  court  itself.  Reed  v. 
Marah,  13  Pet.  153-156  (10-105),  Jan.  T.,  1839. 

In  appeals  from  chancery  decrees  all  the  testimony  on  which  the 
judge  foimds  his  opinion,  imless  waived  by  consent  of  the  parties  ap- 
pearing in  the  record,  should  appear  on  the  record.  Connecticut  v, 
Pennsylvania,  5  Wheat.  424-426  (5-125),  Feb.  T.,  1820. 

Where  inspection  of  the  priginal  documents  used  in  the  court  below 
is  necessary,  the  coiui>  will  order  the  original  papers  to  be  sent  up. 
The  Elaineur,  1  Wheat.  439  (4-130),  Feb.  T.,  1816. 

The  original  papers  to  be  transmitted,  though  within  the  discretion 
of  the  court  below,  should  be  confined  to  such  as  require  actual  in- 
spection as  originals  in  order  to  give  them  their  full  effect  in  the  de- 
termination of  the  suit.  Craig  v.  Smith,  100  U.  S.  226-232  (25-579), 
Oct.  T.,  1879. 

Papers  which  properly  belong  in  the  files  of  the  court  should  never 
be  removed  except  in  cases  of  positive  necessity.    lb.  233. 

Citation  with  due  return  or  waiver  by  general  appearance  or  other- 
wise, is  indispensable  to  jurisdiction  on  appeal.  Alviso  v.  United 
States,  5  WaU.  824  (18-492),  Dec.  T.,  1866. 

Though  no  citation  appears  in  the  record  it  may  be  proved  aliuruie 
that  it  issued.  Innerarity  v.  Byrne,  5  How.  295  (12-159),  Jan.  T., 
1847. 

A  citation  is  merely  notice  to  the  party,  and  his  appearance  in  person 
or  by  attorney  is  an  admission  of  the  notice  on  the  record,  and  he  can- 
not afterwards  withdraw  it.  United  States  v.  Yates,  6  How.  605- 
608  (12-576),  Jan.  T.,  1848. 

Where  a  citation  actually  issued  upon  the  allowance  of  an  ap- 
peal the  court  may  allow  a  new  citation  to  issue  and  be  served,  re- 
taining the  appeal.  Dayton  v.  Lash,  94  U.  S.  112  (24-33),  Oct.  T., 
1876. 


78  RULES  OF  THE  SUPREME  COURT 

A  citation  is  unnecessary  only  when  the  appeal  is  allowed  in  open 
court  during  the  term  at  which  the  decree  is  rendered;  the  allowance 
should  be  entered  on  the  minutes.  Vansant  v.  Gas  Light  Co.,  99  U,  S. 
213  (25-265),  Oct.  T.,  1878. 

A  writ  of  error  may  be  amended  in  its  return-day,  when  a  new  cita- 
tion should  issue.  National  Bank  of  St.  Louis  v.  National  Bank  of 
New  York,  99  U.  S,  608-610  (25-362),  Oct.  T.,  1878. 

An  objection  that  citation  has  not  been  served  should  be  made  by 
motion  to  dismiss  at  the  first  term  of  appearance,  which  should  be 
special  and  entered  for  that  purpose  only.  A  delay  to  avail  of  the 
objection  that  notice  has  not  been  given  may  throw  the  other  party 
ofif  his  guard  until  the  limitation  of  the  appeal  or  writ  of  error  has 
expired.  Buckingham  v.  McLean,  18  How.  150-151  (14-91),  Jan.  T., 
1851. 

Though  the  appearance  is  special  in  terms,  if  not  limited  to  a  motion 
to  dismiss,  Held,  to  be  a  waiver  of  objection  that  the  citation  on  a  writ 
of  error  was  served  out  of  the  jurisdiction  of  the  court  from  which 
it  issued.  Renauld  r.  Abbott,  116  U.  S.  277-281  (29-630),  Oct.  T., 
1885. 

A  prayer  of  appeal  in  due  time,  though  not  then  granted  by  the 
court,  secures  this  right,  and  no  delay  by  the  court  in  its  allowance  can 
impair  it.  In  such  case  the  order  for  its  allowance  may  be  made 
nunc  pro  tunc.  United  States  v.  Vigil,  10  WaU.  423-426  (19-955), 
Dec.  T.,  1869. 

A  general  appearance  of  counsel  and  motion  to  dismiss  for  failure 
to  docket  an  appeal  made  after  the  appeal  has  become  inoperative 
by  the  expiration  of  the  term  when  it  should  have  been  docketed,  is 
not  a  waiver  of  the  citation.  Radford  v.  Folsom,  123  U.  S.  725-727 
(31-293),  Oct.  T.,  1887. 

Parties  who  have  a  substantial  interest  in  the  case  and  have  been 
allowed  to  intervene  in  the  court  below  have  a  right  to  an  appeal. 
Williams  v.  Morgan,  111  U.S.  684-697  (28-565),  Oct.  T.,  1883. 

Matters  resting  in  the  discretion  of  a  subordinate  court  cannot  be 
assigned  for  error  in  an  appellate  court.  Murphy  v.  Stewart,  2  How. 
263-284  (11-269),  Jan.  T.,  1844. 

A  writ  of  error  brings  up  only  questions  of  law;  it  does  not  bring  up 
questions  of  equity  arising  out  of  the  rules  and  practice  of  the  courts. 
Morsell  v.  Hall,  13  How.  212-216  (14-118),  Dec.  T.,  1851. 

The  Judiciary  Act  does  not,  in  terms,  require  the  approval  of  the 
appeal  bond  in  writing;  its  approval  by  the  judge  may  be  inferred  from 
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his  dgning  the  citation  and  witnessing  the  bond.  Davidson  t;.  Lanier, 
4  WaU.  447-453  (1^-379),  Dec.  T.,  1866. 

A  writ  of  error  cannot  be  treated  as  a  nullity  because  security  is  not 
given,  but  the  appellate  court  on  application  will  see  that  the  rights  of 
the  defendant  in  error  are  not  thus  prejudiced.    76.  453. 

Where  the  date  of  the  citation  is  manifestly  a  clerical  error,  a  wrong 
date  does  not  invalidate  it.    /&.  453. 

The  fact  that  a  second  writ  of  error  and  citation  are  issued  but  not 
served  cannot  prejudice  a  writ  and  citation  duly  issued  and  served. 
lb,  453. 

The  return  of  a  copy  of  the  record  of  the  proper  court,  under  the  seal 
of  that  court,  annexed  to  the  writ  of  error,  is  a  compUance  with  the 
mandate  of  that  writ.  Martin  v.  Hunter's  Lessee,  1  Wheat.  304-^61 
(4-111),  Feb.  T.,  1816. 

It  is  not  essential  that  the  bond  required  by  the  22d  sec.  of 
the  Judiciaiy  Act  be  taken  by  the  judge  granting  the  writ  of  error, 
when  the  citation  is  signed.  The  provision  is  directory.  If  any 
party  be  prejudiced  by  the  omission,  the  Supreme  Court  can  .grant 
him  relief.  The  statute  does  not  require  the  bond  taken  to  be  re- 
turned to  the  Supreme  Court;  it  may  be  lodged  in  the  court  below. 
Ih,  361. 

An  amendment  presupposes  jurisdiction  of  the  case.  Where  by  an 
oversight  of  the  clerk  of  the  trial  court  the  writ  of  error  was  in  the  name 
of  the  defendants,  who  were  satisfied  with  the  judgment  when  it  was 
evident  the  writ  was  intended  to  be  sued  out  by  the  plaintiff.  Held, 
the  writ  was  matter  of  substance,  essential  to  jurisdiction,  and  even 
where  counsel  appeared  and  consented  to  an  amendment,  the  court 
was  without  power  to  amend  the  writ  of  error.  Hodge  v,  Williams,  22 
Hinc.  87-88  (1^237),  Dec.  T.,  1859. 

A  writ  of  error  not  returnable  to  the  first  day  of  the  term  is  not 
authorized  by  law  and  cannot  be  amended.  Insurance  Co.  v.  Mordecai, 
21  How.  195-202  (16-95),  Dec.  T.,  1858. 

A  writ  of  error  issued  with  a  different  return-day  from  that  pre-, 
scribed  by  law,  or  differing  in  any  other  material  respect  from  the 
form  transmitted  by  the  clerk  of  the  Supreme  Court,  under  the  Act 
of  May  8,  1792,  is  without  authority  of  law  and  will  not  bring  up  a  case 
to  the  Supreme  Court.    lb.  200. 

The  signature  of  the  clerk  of  a  State  court  is  not  fatal,  and  the  writ 
may  be  amended.  Miller  v.  Texas,  153  U.  S.  535-537  (38-813),  Oct.  T., 
1893. 

A  writ  of  error  wanting  the  "teste"  is  fatally  defective  and  cannot 
be  amended  in  the  Supreme  CJourt.  Moulder  v.  Forrest,  7  Wall.  567 
(19-154),  Dec.  T.,  1868. 
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A  writ  of  error  not  sealed  is  a  nullity.  City  of  Washington  v.  Denni- 
Bon,  6  WaU,  495  (18-863),  Dec.  T.,  1867. 

An  appeal  allowed,  or  a  writ  of  error  served,  is  essential  to  the  exer- 
cise of  the  appellate  jurisdiction  of  the  Supreme  Court,  and  a  cause 
cannot  be  brought  into  that  court  by  agreement  of  the  parties.  County 
V.  Durant,  7  WaU,  694  (1^165),  Dec.  T.,  1868. 

Service  of  subpoena  on  the  attorney  or  coimsel  of  a  party  is  suf- 
ficient; but  service  upon  the  executor  of  counsel  of  record,  deceased, 
is  a  nullity.    Bacon  v.  Hart,  1  Black,  38-39  (17-52),  Dec.  T.,  1861. 

Although  the  averment  of  citizenship  in  the  complaint  is  insufficient, 
the  whole  record  may  be  looked  to  in  the  appellate  court  for  the  pur- 
pose of  curing  a  defective  averment  of  diverse  citizenship',  and  if  the 
requisite  citizenship  is  anywhere  expressly  averred  in  the  record,  or 
facts  are  therein  stated  which  in  legal  intendment  constitute  such 
allegation,  that  is  sufficient.  Sun  Printing  &  Pub.  Ass.  v.  Edwards, 
194  U.  S.  377rn382  (48-1030),  Oct.  T.,  1903. 

Where  there  is  a  joint  judgment  or  decree  and  one  of  the  parties 
refuses  to  join  in  the  writ  of  error  or  appeal,  the  proper  practice  is  to 
issue  a  writ  of  sunmions,  by  which  the  one  who  refuses  to  proceed  is 
brought  before  the  court,  and  if  he  still  refuses  an  order  of  severance 
will  be  made  whereby  the  party  who  wishes  to  do  so  may  sue  alone, 
though  this  technical  mode  of  procedure  will  not  be  insisted  upon,  if 
the  record  shows  that  the  party  refusing  to  join  in  the  appeal  has  been 
notified  in  writing  duly  served  to  appear,  and  either  fails  or  refuses  to 
join.  Masterson  v.  Howard,  10   WaU,  415-418  (19-954),  Dec.  T.,  1869. 

One  of  several  plaintiffs  or  defendants  affected  by  a  joint  decree 
cannot  appeal  alone  without  a  valid  excuse  for  not  joining  the  others, 
shown  by  a  summons  and  severance,  or  a  request  to  the  other  plain- 
tiffs  or  defendants  jointly  affected,  and  their  refusal  to  join  in  the  appeal, 
or  at  least  a  notice  to  them  to  appear  and  their  failure  to  do  so,  which 
must  appear  upon  the  record  of  the  court  appealed  from.  Inglehart 
V,  Stanbury,  151  U.  S.  68-72  (38-77),  Oct.  T.,  1893. 

A  writ  of  error  in  the  name  of  M.  D.  and  others  is  fatally  defective. 
Deneale  v.  Archer,  8  Pet.  526  (8-1032),  Jan.  T.,  1834. 

An  appeal  in  the  name  of  F.  and  Company  fails  to  give  jurisdiction 
and  is  not  amendable.  The  Protector,  11  WaU.  82-87  (20-48),  Dec.  T., 
1870. 

Where  the  declaration  in  the  case  appearing  in  the  record  discloses 
the  names  of  the  individuals  composing  the  firm,  a  writ  of  error  in  the 
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firm  name  may  be  amended  under  sec.  1005,  Rev.  Stats.,  Act  of  June  1, 
1872.  Eetes  v.  Trabue  Davis  Ck).,  128  U.  S.  225-228  (32-438),  Oct.  T., 
1888. 

Since  the  Act  of  June  1,  1872,  a  writ  of  error  in  the  name  of  a  former 
administrator  may  be  amended  by  inserting  the  name  of  an  admin- 
istrator substituted  in  the  court  below.  The  authorities  on  the  sub- 
ject collected.  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  342-347  (39- 
727),  Oct.  T.,  1894. 

Where  a  rehearing  has  been  granted  in  the  court  below  after  the 
record  has  been  filed  in  the  Supreme  Court,  the  proper  practice  is  for 
the  court  below  to  request  the  Supreme  Court  to  return  the  record  in 
order  that  it  may  proceed  further  in  the  cause.  In  a  proper  case  and 
under  proper  restrictions  the  court  will  make  the  necessary  order  upon 
such  an  application,  but  not  on  application  of  the  parties.  Roemer 
V.  Simon,  91  U.  S.  149-150  (23-267),  Oct.  T.,  1875. 

That  no  assignment  of  errors  is  annexed  to  the  transcript,  as  required 
by  sees.  997,  1012,  Rev.  Stats.,  is  not  sufficient  to  compel  a  dismissal 
of  the  appeal,  as  under  Clause  4  of  Rule  21  the  court  may  notice  a 
plain  error  not  assigned.  United  States  v.  Pennsylvania,  175  U.  S. 
500-^2  (44-252),  Oct.  T.,  1899. 

Where  appellant  had  selected  such  papers  as  he  deemed  necessary 
on  the  hearing  of  the  appeal,  and  had  the  same  certified  as  the  tran- 
script, the  court  ordered  him  to  file  such  omitted  papers  as  appellee 
deemed  necessary,  duly  certified,  by  a  named  time,  or  the  appeal  would 
be  dismissed.  Railroad  Co.  v.  Schutte,  100  U.  S.  644-648  (25-606), 
Oct.  T.,  1879. 

If  the  transcript  is  not  filed  and  the  cause  docketed  during  the  term 
to  which  it  is  made  returnable,  the  writ  of  error  or  appeal  becomes  a 
nullity  and  the  cause  will  be  dismissed  upon  motion,  or  by  the  court 
sua  spante.  Grigsby  v.  Purcell,  99  U.  S.  505-506  (25-354),  Oct.  T., 
1878. 

Where  an  appeid  was  allowed  on  the  last  day  on  which  an  appeal 
could  be  taken,  but  not  presented  and  filed  with  the  clerk  of  the  court 
below  until  five  days  after  said  time  had  expired,  the  appeal  held  in- 
effectual. Credit  Co.  v.  Arkansas  C.  R.  Co.,  128  U.  S,  258-259  (32- 
448),  Oct.  T.,  1888. 

Where  an  appeal  has  been  allowed  and  no  return  of  the  record  made 
to  the  Supreme  Court,  at  the  ensuing  term  the  appeal  ceases  to  have 

any  effect.    lb.  259. 

When  time  for  taking  an  appeal  has  expired  it  cannot  be  arrested  or 
called  back  by  an  order  nunc  pro  tunc.    Tb.  260. 
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By  sec.  1012,  Rev,  Stats.,  the  limitation  of  time  within  which  a  writ 
of  error  may  be  brought  (sec.  1008,  Rev,  Stats.)  is  made  applicable  to 
appeals.  An  appeal  is  not  "  taken  "  until  it  is  presented  to  the  court 
which  made  the  decree  appealed  from.    lb,  260. 

Although  a  prayer  for  an  appeal  and  its  allowance  constitute  a  valid 
appeal  even  if  no  bond  be  given  (as  bond  may  be  given  at  any  time 
while  the  appeal  is  in  effect),  yet  whether  brought  up  by  writ  of  error 
or  appeal,  the  record  must  be  filed  before  the  end  of  the  term  next 
succeeding  the  issue  of  the  writ  or  the  allowance  of  the  appeal,  or  the 
Supreme  Court  is  without  jurisdiction  of  the  case.  The  validity  of  an 
appeal  not  perfected  in  time  cannot  be  restored  by  an  order  of  the 
Circuit  Court  made  after  the  time  to  appeal  has  expired.  Edmonson  v. 
Bloomshire,  7  WaU,  306  (1^91),  Dec.  T.,  1868. 

Whero  the  first  appeal  has  not  been  legally  prosecuted,  a  party  has 
a  right,  after  dismissal  of  the  first  appeal,  to  a  second  appeal  with 
new  citation,  if  taken  beforo  the  expiration  of  the  time  limited  by  law. 
Yeaton  v.  Lenox,  8  Pet.  123-124  (»-889),  Jan.  T.,  1834. 

Neither  the  signing  of  the  citation  nor  the  approval  of  the  bond  is 
necessary  to  give  jurisdiction  of  an  appeal  taken  in  due  time,  but  it  is 
essential  that  the  record  be  filed  before  the  expiration  of  the  term  at 
which  the  appeal  is  returnable.  Evans  v.  State  N.  Bank,  134  U,  <$. 
330-331  (3a-917),  Oct.  T.,  1889. 

If  not  perfected  imtil  long  after  the  time  when  by  law  it  should  be 
done,  a  cross-appeal  will  be  dismissed  by  the  court  on  its  own  motion 
for  want  of  prosecution.  Hilton  v.  Dickinson,  108  U.  S,  165-168 
(27-689),  Oct.  T.,  1882. 

It  is  sufficient  compliance  with  the  rule  that  upon  writ  of  error  from 
a  State  court  the  record  should  be  signed  by  the  clerk  without  the 
signature  of  the  judge.  It  should  be  authenticated  by  the  seal  of  the 
court.     Worcester  v,  Georgia,  6  Pet.  515-537  (8-492),  Jan.  T.,  1832. 

Note.  Writ  of  error,  citation,  and  certificate  set  out  on  pages  532- 
534. 

A  transcript  is  sufficiently  authenticated  if  signed  by  the  deputy 
clerk  in  the  name  of  the  clerk  of  the  court  from  which  the  appeal  comes, 
or  to  which  the  writ  of  error  is  directed,  and  authenticated  by  the  seal 
of  the  court.     Gamau  v,  Dozier,  100  U.  S,  7-8  (25-536),  Oct.  T.,  1879. 

Upon  a  transcript  lacking  seal  of  the  court  and  signature  of  the  clerk, 
the  Supreme  Court  is  without  jurisdiction  of  the  case,  and  the  writ  of 
error  must  be  dismissed.  Blitz  v.  Brown,  7  WaU,  693-694  (19-281), 
Dec.  T.,  1868. 
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Leave  to  perfect  a  transcript  lacking  such  signature  and  seal  denied, 
but  permission  granted  to  withdraw  the  record,  to  be  brought  up  again 
by  a  new  writ  of  error.    lb.  694. 

Where  the  clerk  of  a  State  court  failed  to  return  the  transcript  be- 
cause that  court  had  directed  him  to  make  no  return  to  the  Writ  of 
error,  the  Supreme  Court  ordered  a  rule  on  the  clerk  to  compel  him  to 
return  the  transcript  before  a  named  day.  United  States  v.  Booth, 
18  How.  476-477  (15-464),  Dec.  T.,  1855. 

Where  an  authenticated  copy  of  the  record  of  such  State  court  was 
filed  by  the  plaintiff  in  error,  the  court  declared  that  the  refusal  of  the 
clerk  to  obey  the  writ  of  error  could  not  prevent  the  exercise  of  its 
appellate  power,  but  continued  the  case  until  the  rule  upon  the  clerk 
should  be  answered.    76.478. 

The  clerk  of  the  State  court  persisting  in  a  refusal  to  make  return 
to  the  writ  of  error,  an  authenticated  copy  of  the  record  of  proceedings 
in  the  State  court  furnished  by  the  plaintiff  in  error  was  allowed  to  be 
filed,  the  cause  docketed  and  set  for  argument.  United  States  v. 
Booth,  21  How.  606-512  (16-172),  Dec.  T.,  1858;  Ableman  v.  Booth, 
lb. 

Appeals  in  equity  are  heard  upon  the  pleading  and  proofs  below. 
No  new  evidence  can  be  admitted,  and  the  pleadings  cannot  be 
amended  in  the  Supreme  Court.  Pacific  Railroad  Co.  v.  Ketchum, 
95  V.  S.  1-3  (24-348),  Oct.  T.,  1877. 

If  the  appeal  is  taken  within  the  time  allowed,  the  security  required 
by  law  may  be  given  after  the  time  to  appeal  has  expired.  In  such 
case,  Hddf  that  the  time  and  mode  of  taking  the  security  for  perfecting 
the  appeal  are  matters  of  discretion  to  be  regulated  by  the  court  grant- 
ing the  appeal,  and  when  its  order  is  complied  with  the  later  acts  relate 
back  to  the  time  when  the  appeal  was  allowed.  The  Dos  Hermanos, 
10  Wheat.  306-311  (6-329),  Feb.  T.,  1825. 

By  the  acceptance  of  the  security  by  the  judge  of  the  Circuit  Court 
or  judge  or  justice  of  the  appellate  court,  the  appeal  is  allowed.  Sage 
r.  Central  R.  R.  Co.,  96  U.  S.  712-715  (24r-643),  Oct.  T.,  1877. 

The  6th  sec.  of  the  Act  of  Mar.  3,  1891,  did  not  change  the  limit  of 
two  years  in  which  writs  of  error  may  issue  from  the  Supreme  Court 
to  State  courts.  Allen  v.  So.  Pac.  R.  Co.,  173  U.  S.  479-488  (43-778), 
Oct.  T.,  1898. 

Congress  left  unchanged,  by  the  Act  of  1891,  the  limitation  as  to  the 
time  within  which  error  may  be  prosecuted  from  the  Circuit  and  Dis- 
trict Courts  of  the  United  States  to  the  Supreme  Court  (which  by  sec. 
1008,  Rev.  Stats.,  is  two  years).    lb.  488. 

Note.  Writs  of  error  and  appeals  to  the  Circuit  Court  of  Appeals 
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must  be  sued  out  within  six  months  after  the  entry  of  the  order,  judg- 
ment, or  decree  sought  to  be  reviewed.  Sec.  11  of  the  Act  of  Mar.  3, 
1891. 

• 

When  an  appeal  is  allowed  in  open  court  and  perfected  during  the 
term  at  which  judgment  or  decree  was  rendered,  no  citation  is  neces- 
sary, but  if  not  perfected  until  after  the  term,  a  citation  is  necessary 
to  bring  in  the  parties,  but  if  the  appeal  be  docketed  at  the  next  term, 
or  the  record  be  ready  to  docket  then,  a  citation  may  issue  by  leave 
of  court,  even  after  the  time  for  taking  an  appeal. 

Where  the  appeal  is  allowed  at  a  term  subsequent  to  that  of  the  judg- 
ment or  decree,  a  citation  is  necessary,  but  may  be  issued,  returnable 
after  the  expiration  of  the  time  for  taking  an  appeal,  if  the  allowance 
of  the  appeal  is  before. 

A  citation  is  a  necessary  element  of  an  appeal  taken  after  the  term. 
If  not  issued  and  served  before  the  end  of  the  next  ensuing  term  of 
the  Supreme  Court,  and  not  waived,  the  appeal  becomes  inoperative. 
Jacobs  V.  George,  150  U.  S.  415-417  (37-1127),  Oct.  T.,  1893. 

The  provision  of  sec.  5,  of  Rule  8,  that  the  citation  shall  be  return- 
able within  thirty  days  is  not  jurisdictional,  and  a  new  citation  may  be 
taken  out  if  necessary,  by  reason  of  the  return-day  being  made  beyond 
the  time  prescribed.  Shute  v.  Eeyser,  149  U.  S,  649-650  (37-884), 
Oct.  T.,  1892. 

The  citation,  if  the  ap{)eal  is  allowed  in  open  court,  but  the  security 
is  taken  out  of  court  or  after  the  term,  is  only  necessary  to  show  that 
the  appeal  has  not  been  abandoned  by  failure  to  furnish  the  security. 

It  is  not  jurisdictional  and  if  by  accident  it  has  been  omitted,  a 
motion  to  dismiss  an  appeal  allowed  in  open  court,  and  at  the  proper 
term,  will  never  be  granted  until  an  opportimity  to  give  the  requisite 
notice  has  been  furnished;  and  this  whether  the  motion  is  made  after 
the  expiration  of  two  years  from  the  rendition  of  the  decree,  or  before. 
Dodge  V.  Knowles,  114  U.  S.  436-439  (29-297),  Oct.  T.,  1884. 

Where  the  Supreme  Court  orders  a  reargument  and  that  the  ap- 
pellee may  be  heard,  and  the  order  is  served  on  the  appellee,  such  order 
is  equivalent  to  a  citation.    76.  439. 

As  the  Act  of  Mar.  3,  1891,  did  not  repeal  the  existing  acts  regulating 
appeals  and  writs  of  error,  from  or  to  the  Supreme  Courts  of  the  Terri- 
tories, except  in  the  class  of  cases  in  which  the  judgments  and  decrees 
of  the  Circuit  Court  of  Appeals  were  by  that  act  made  final,  an  appeal 
or  writ  of  error  lies  to  the  Supreme  Court  from  the  judgments  or  de- 
crees of  the  Supreme  Courts  of  the  Territories,  except  in  cases  where 
the  judgment  of  the  Circuit  Court  of  Appeab  is  made  final.  Shute  v. 
Keyser,  149  U.  S.  649-651  (37-885),  Oct.  T.,  1892. 
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A  writ  of  error  to  a  State  court  must  be  allowed  by  the  chief  justice 
or  judge  of  such  court,  or  by  a  justice  of  the  Supreme  Court,  or  it  will 
be  dismissed  for  want  of  jiuisdiction.  Bartmeyer  v.  Iowa,  14  Wall. 
26-28  (20-792),  Dec.  T.,  1871. 

Such  writ  can  only  issue  when  one  of  the  questions  mentioned  in  the 
25th  sec.  of  the  Judiciary  Act  was  decided  by  the  court  to  which  the 
writ  is  directed,  and  the  statute  (now  sec.  999,  Rev.  Stats.)  requires  the 
citation  to  be  signed  by  the  chief  judge  of  such  court  or  by  a  justice 
of  the  Supreme  Court,  that  there  may  be  some  security  that  such 
question  was  decided  in  the  case.    lb.  28. 

A  writ  of  error  to  a  State  court  allowed  by  an  associate  judge  or 
justice,  with  nothing  in  the  record  warranting  the  inference  that  such 
associate  judge  was  at  the  time  acting  as  chief  judge  pro  tern,  does  not 
confer  jurisdiction  on  the  Supreme  Court,  and  this  though  there  be  in 
the  record  an  affidavit  of  counsel  that  the  chief  judge  was  abroad, 
when  the  writ  was  allowed  and  citation  signed.  Havnor  v.  State 
of  New  York,  170  U.  S.  408-410  (40-1088),  Oct.  T.,  1897. 

Where  a  State  constitution  prescribes  which  of  the  associate  justices 
shall  act  as  chief  justice  in  case  of  the  latter 's  absence,  it  will  be  pre- 
sumed that  the  justice  asserting  himself  to  be  the  presiding  judge  and 
allowing  a  writ  of  error  and  signing  the  citation  is  such.  Butler  v. 
Gage,  138  U,  S.  52-66  (34-871),  Oct.  T.,  1890. 

Upon  a  submission  of  issues  of  fact  to  a  jury  in  an  equity  cause  for 
the  information  of  the  court,  it  is  not  the  practice  for  an  appellate 
court  to  consider  formal  objections  to  rulings  in  the  course  of  the  trial 
before  the  juiy.  Wilson  v.  Riddle,  123  U.  S.  608-615  (31-283),  Oct.  T., 
1887. 

The  practice,  upon  the  submission  of  such  an  issue,  is  to  order  a 
jury  to  be  empanelled  on  the  law  side  of  the  court,  and  the  verdict  to 
be  certified  by  the  clerk  to  the  equity  side.    lb.  614. 

An  order  of  the  Circuit  Court  remanding  a  cause  to  the  State  court 
cannot  be  reviewed  by  any  direct  proceeding  for  that  purpose.  Missouri 
Pacific  R.  Co.  V.  Fitzgerald,  160  U.  S.  567-582  (40-542),  Oct.  T.,  1896. 

The  power  of  the  Supreme  Court  to  afford  a  remedy  by  mandamus 
when  a  cause  removed  from  a  State  court  is  improperly  remanded  was 
taken  away  by  the  Act  of  Mar.  3,  1887.  Ex  parte  Pennsylvania  Co., 
137  U.  S.  461-464  (34-740),  Oct.  T.,  1890. 

If  a  case  be  removed  to  the  Circuit  Court  and  a  motion  to  remand 
be  denied,  then  after  final  judgment  the  action  of  the  Circuit  Court  in 
refusing  to  remand  may  be  reviewed  in  the  Supreme  Court  on  error  or 
appeal.     Graves  v.  Corbin,  132  U.  S.  671-590  (33-469),  Oct.  T.,  1889. 
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If  the  State  court  proceeds  to  judgment  in  a  cause,  notwithstanding 
an  application  for  removal,  its  ruling  in  retaining  the  case  will  be  re- 
viewable in  the  Supreme  Court  after  final  judgment  under  sec.  709, 
Rev.  Stats.  Stone  v.  South  Carolina,  117  U.  8.  430-432  (29-963), 
Oct.  T.,  1885. 

If  the  Circuit  Court  and  the  State  court  go  to  judgment  respectively, 
each  judgment  is  open  to  revision  in  the  appropriate  mode.  Meyer  v. 
Delaware  R.  Const.  Co.  (Removal  Cases),  100  U.  S.  457-475  (25- 
600),  Oct.  T.,  1879. 

Clause  3  of  Rule  8  was  not  strictly  enforced  after  the  records  ceased 
to  be  in  manuscript;  and  where  a  stipulation  of  counsel  existed  to  refer 
to  another  record  in  the  Supreme  Court,  Held,  the  cause  should  not  be 
dismissed  because  the  record  was  incomplete.  United  States  v.  Daven- 
port's Heirs,  Dec.  T.,  1851  (35-1174). 

The  mere  fact  that  a  paper  was  found  among  the  files  in  a  cause  does 
not  in  itself  make  it  a  part  of  the  record.  If  not  a  part  of  the  plead- 
ings or  process  in  the  cause  it  must  be  put  into  the  record  by  some 
action  of  the  court  below.  England  v.  Gebhart,  112  U.  S.  502-506 
(28-812),  Oct.  T.,  1884. 

The  opinion  of  the  court,  transmitted  in  accordance  with  sec.  2, 
Rule  8,  does  not  thus  become  a  part  of  the  record.  Where  a  petition 
averred  the  parties  were  citizens  of  different  States,  and  the  finding 
of  the  court  was  to  the  contrary.  Held,  that  this  implied  the  finding 
of  a  fact  upon  evidence,  but  as  there  was  no  bill  of  exceptions  in  the 
record  and  no  authentic  finding  or  stat-ement  of  facts,  the  court  could 
not  re-examine  the  finding  of  the  lower  court.    lb.  505. 

Note.  See  this  case  distinguished  in  Loeb.v.  Trustees,  etc.,  179 
U,  S.  472-185,  pod,  page  88. 

Where  an  opinion  of  a  State  court  is  by  law  required  to  be  filed  and 
spread  on  the  records  and  it  is  made  part  of  the  transcript,  it  is  ex- 
aminable by  the  Supreme  Court  to  determine  whether  a  Federal  ques- 
tion is  involved  in  the  decision.  Gross  v.  United  States  Mortgage  Co., 
108  U.  S.  477-486  (27-798),  Oct.  T.,  1882. 

On  writ  of  error  to  the  Supreme  Court  of  Louisiana  the  opinion  of  that 
court  is  to  be  treated  as  part  of  the  record.  Eagan  v.  Hart,  165  U.  S. 
188-190  (41-681),  Oct.  T.,  1896. 

Where  a  record  sent  up  contained  nothing  but  an  agreed  statement 
of  facts  and  the  judgment  of  the  Circuit  Court  on  these,  Held,  that 
the  return  was  not  in  accordance  with  Clauses  1  and  3,  of  Rule  8; 
that  the  recqrd  must  show  the  proceedings  in  the  lower  court,  or  the 
Supreme  Court  is  without  jurisdiction.  Keene  v.  Whittaker,  13  Pet, 
459  (10-246),  Jan.  T.,  1839. 
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Note.  In  this  case,  as  also  in  Curtis  v,  Petitpain,  18  How.  109,  the 
3l8t  Rule  referred  to  is  evidently  a  misprint  and  should  read  30th  Rule, 
being  Clause  3  of  Rule  8  of  present  rules. 

The  omission  of  necessary  pleadings  from  the  record  is  contrary  to 
Clause  1  of  Rule  8,  and  in  such  case  under  Clause  3  of  said  rule,  the 
court  will  refuse  to  hear  the  cause;  but  where  it  appears  that  the 
omitted  papers  are  in  the  court  below,  and  that  the  transcript  has  been 
long  on  file  without  any  motion  by  the  defendant  in  error  to  dismiss 
because  of  failiiie  to  comply  with  the  rules,  and  both  parties  have  sub- 
mitted the  cause  on  the  merits,  the  plaintiff  in  error  may  be  allowed 
to  sue  out  a  writ  of  certiorari  to  bring  up  the  papers  omitted  from  the 
transcript.  Parks  v,  Redfield,  130  U,  S.  623-625  (32-1054),  Oct.  T., 
1888. 

Attention  called  to  the  form  of  the  clerk's  certificate  which  failed 
to  certify  that  the  transcript  was  "  a  true  copy  of  the  record,  and  of  the 
assignment  of  errors,  and  of  all  proceedings  in  the  case.''    lb.  625. 

Where  the  allegations  of  the  bill  and  answer  are  not  sufficient  to 
place  upon  the  record  the  facts  necessary  to  determine  the  cause,  the 
decree  may  be  reversed  and  the  cause  remanded  with  liberty  to  amend 
the  pleadings.  Estho  v,  Lear,  7  Pet.  130-131  (8-633),  Jan.  T.,  1833; 
Armstrong  v.  Lear,  8  Pet.  52-73  (8-871),  Jan.  T.,  1834. 

Section  1011,  Rev,  State.,  as  amended  by  Act  of  Feb.  18,  1875, 
prohibiting  a  reversal  for  ''  error  in  ruling  any  plea  in  abatement  other 
than  a  plea  to  the  jurisdiction  "  does  not  forbid  the  review  of  a  decision 
of  a  question  of  jurisdiction  depending  upon  the  sufficiency  of  the 
service  of  process.  Goldey  v.  Morning  News,  156  U.  S.  518-520  (39- 
518),  Oct.  T.,  1894. 

Where  a  Federal  question  is  for  the  first  time  raised  in  a  petition 
for  a  rehearing  in  the  highest  court  of  a  State,  if  that  court  refuses  the 
rehearing  and  dismisses  the  petition  without  passing  upon  the  Federal 
question  the  judgment  is  not  reviewable  in  the  Supreme  Court;  but 
if  the  State  court  entertains  the  p>etition  and  decides  the  Federal  ques- 
tion raised  against  the  contention  of  the  plaintiff  in  error,  the  decision 
is  reviewable  though  first  presented  in  the  motion  for  rehearing.  Mal- 
lett  V.  North  CaroUna,  181  U.  S.  589-592  (45-1018),  Oct.  T.,  1900. 

The  jurisdiction  of  the  Supreme  Court  can  only  be  invoked  by  a  party 
having  a  personal  interest  in  the  litigation.  No  person  or  official  can 
sue  out  a  writ  of  error  in  behalf  of  third  persons.  Smith  v.  Indiana, 
191  U.  S.  138-148  (48-127),  Oct.  T.,  1903. 

It  was  said  in  England  v.  Gebhart,  112  U.  S.  502r^06  (28-812),  that 
the  requirement  of  Clause  2  of  Rule  8,  for  annexing  to  the  record  a 
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copy  of  the  opinion  filed  in  the  cause  in  the  trial  court,  does  not  make 
such  opinion  a  part  of  the  record  below,  Heldt  to  mean  that  under 
Rule  8  the  opinion  cannot  be  referred  to  for  evidence  of  the  facts  found 
below,  upon  which  the  judgment  was  based.  The  court  may  look 
into  the  opinion  filed  and  transmitted  under  Rule  8  to  ascertain 
whether  either  party  in  the  Circuit  Court  claimed  that  a  State  statute 
upon  which  the  judgment  depended  was  in  contravention  of  the 
Constitution  of  the  United  States.  Loeb  v.  Trustees,  etc.,  179  U,  S, 
472-185  (45-288),  Oct.  T.,  1900. 

The  opinion  cannot  be  referred  to  eke  out,  control,  or  modify  the 
scope  of  the  findings,  nor  to  take  the  place  of  special  findings  of  fact 
under  sees.  649,  700,  Rev.  Stats.  British  Queen  M.  Co.  v.  Baker,  etc., 
Co.,  139  U.  S.  222  (35-147),  Oct.  T.,  1890;  Saltonstall  v.  Birtwell,  150 
U.  S.  417-419  (37-1129),  Oct.  T.,  1893. 

Where  no  opinion  was  delivered  by  the  highest  court  of  a  State,  but 
a  certificate  of  the  chief  justice  states  that  the  validity  of  a  State  law 
was  drawn  in  question  in  that  court  upon  the  ground  of  its  impair- 
ment of  a  contract  relied  on  by  the  plaintiff  in  error,  and  that  the  deci- 
sion of  the  highest  court  of  the  State  was  in  favor  of  the  validity  of 
such  legislation,  such  certificate  may  be  resorted  to  show  that  a  Fed- 
eral question  otherwise  appearing  in  the  record  to  have  been  raised, 
was  actually  passed  upon.  Gulf,  etc.,  R.  Co.  v.  Hewes,  183  U,  S,  6&- 
68  (46-88),  Oct.  T.,  1901. 

Such  certificate  is  insufficient  to  give  jurisdiction  where  the  record 
fails  to  show  that  a  Federal  question  was  properly  raised.    76.  69. 

Where  the  cause  is  tried  by  the  court  without  a  jury  and  there  is  a 
general  finding  without  any  special  finding  of  facts  and  no  agreed 
statement  of  facts,  the  review  in  the  Supreme  Court,  imder  sec.  700, 
Rev.  Stats.,  is  limited  to  the  sufficiency  of  the  complaint  and  the  rulings, 
if  any,  preserved  on  questions  of  law  during  the  trial.  Lehnen  v, 
Dickson,  148  U.  S.  71-72  (37-373),  Oct.  T.,  1892. 

The  practice  to  obtain  a  review  in  causes  tried  by  the  court  without 
a  jury  set  forth.    lb. 

The  Supreme  Court  has  jurisdiction  to  issue  a  writ  of  error  to  a  sub- 
ordinate State  court  when  that  court  is  the  highest  court  of  the  State 
in  which  a  decision  in  the  case  can  be  had.  Bacon  v.  State  of  Texas, 
163  U.  S,  207-215  (41-135),  Oct.  T.,  1895. 

Under  the  Act  of  Mar.  3,  1887  (24  Stat.  L.  505,  ch.  359,  the  Tucker 
Act),  a  judgment  against  the  Government  will  be  re-examined  only 
when  the  record  contains  a  specific  finding  of  facts  with  the  conclusions 
of  law  thereon,  and  the  court  will  only  inquire  whether  the  judgment 
below  is  supported  by  the  facts  found.  Chase  v.  United  States,  155 
U.  S.  489-500  (39-238),  Oct.  T.,  1894. 
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Where  there  are  specific  findings  or  statements  of  fact  and  conclu- 
sions of  law,  a  like  restriction  of  appellate  inquiiy  is  required  in  equity 
and  admiralty  cases.    Ih.  500. 

The  findings  of  fact  on  appeal  from  the  Supreme  Court  of  a  Territory 
are  conclusive.  Harrison  v.  Perea,  168  U.  S,  311-323  (42-482),  Oct.  T., 
1897. 

The  same  as  to  findings  by  the  Court  of  Claims.  Stone  v.  United 
States,  164  U.  S.  380-382  (41-478),  Oct.  T.,  1896. 

After  the  Act  of  Feb.  16,  1875  (18  Stat.  L.  315),  the  evidence  or  the 
opinion  of  the  trial  court  in  admiralty  causes  had  no  place  in  the  record 
to  be  sent  to  the  Supreme  Court,  and  Clause  6  of  Rule  8  was  pro- 
mulgated to  exclude  it.  The  Annie  Lindsley,  104  U.  S,  185  (26-718), 
Oct.  T.,  1881. 

This  clause  of  the  rule  was  promulgated  with  the  opinion  in  the  case 
of  The  Adriatic,  103  U,  S.  730-731  (26-606),  where  it  is  said  that  as 
the  facts  foimd  by  the  trial  court  are  to  be  taken  as  conclusive  the 
testimony  is  not  ''necessary  on  the  hearing  of  the  appeal''  and  so  is 
not  required  to  be  sent  up  by  sec.  698,  Rev,  Stata.,  and  by  consent  of 
counsel  might  be  omitted  before  the  amendment  of  the  rule. 

The  petition  for  a  writ  of  error  to  a  State  court  and  the  assignment 
of  errors  therein  form  no  part  of  the  record  on  which  to  determine 
whether  a  Federal  question  was  determined  in  the  State  court.  Cork- 
ran  Oa  Co.  V.  Amaudet,  199  U.  S.  182-193  (50-160),  Oct.  T.,  1905. 

To  give  the  Supreme  Court  jurisdiction  imder  sec.  709,  Rev,  State., 
to  review  the  judgment  of  a  State  court  because  of  its  denial  of  a  right, 
etc.,  imder  the  United  States  Constitution,  or  law  or  treaty,  it  must 
appear  on  the  record  that  such  right,  title,  privilege,  or  immunity  was 
specifically  set  up  or  claimed  at  the  proper  time  and  in  the  proper  way. 
Leeper  v.  State  of  Texas,  139  U.  S.  462-467  (35-227),  Oct.  T.,  1890. 

On  error  to  a  State  court  the  Supreme  Court  cannot  re-examine  the 
evidence,  and  when  the  facts  are  foimd  below,  is  concluded  by  such 
finding,  whether  the  cause  is  in  chancery,  as  well  as  in  a  case  at  law. 
Egan  V.  Hart,  165  U.  S.  188-189  (41-681),  Oct.  T.,  1896. 

Where  the  bill  of  complaint  prayed  liberty  to  refer  to  the  files  and 
records  of  a  former  suit  in  the  trial  court  but  the  appeal  record  con- 
tained no  stipulation  that  the  record  of  the  former  suit  be  considered 
a  part  of  the  bill,  and  no  part  was  contained  in  the  transcript.  Held, 
the  appellate  court  could  not  consider  an3rthing  not  contained  in  the 
bill,  and  exhibits  attached,  and  could  not  look  into  the  files  and  records 
of  the  former  suit  though  in  the  appellate  court.  Pacific  R.  R.  of 
Mo.  V.  Mo.  Pacific  R.  Co.,  Ill  U.  S.  505  (28-503).     Oct.  T.,  1883. 
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Where  the  record  is  certified  as  containing  ''certain"  pleadings, 
records,  and  proceedings,  but  fails  entirely  to  present  any  of  the  ques- 
tions argued  in  proper  form,  the  judgment  will  be  affirmed.  Greenhood 
V.  RandaU,  111  U,  S.  775  (28-596),  Oct.  T.,  1883. 

The  report  of  the  judge  who  tried  the  cause  before  a  jury  containing 
a  statement  of  the  facts  cannot  be  considered  a  part  of  the  record. 
Such  report  is  mere  matter  in  pais  to  regulate  the  court's  discretion 
as  to  further  proceedings  in  the  trial  court  and  cannot  be  considered 
to  sustain  the  jurisdiction  of  the  court  which  the  record  faib  to  show. 
Inglee  v,  CooHdge,  2  Wheat.  363-368  (4^262),  Feb.  T.,  1817. 


Rule  IX — Docketing  Cases 

(1)  It  shall  be  the  duty  of  the  plaintiff  in  error  or  ap- 
Record  to  be  filed  be-   pellant,  to  docket  the  case  and  file  the 

fore  return-day  ;  in  de-  i.i  <•         'i,!  ii         #»i. 

fault   defendant    may   record    thereof   With   the   clerk   of   this 

have  case  docketed  and  ,       ,  ,     .  ,.  . 

dismiased.  court    by    OT    before    the    return-day, 

whether  in  vacation  or  in  term  time.  But,  for  good 
cause  shown,  the  justice  or  judge  who  signed  the  citation, 
or  any  justice  of  this  court,  may  enlarge  the  time,  by  or 
before  its  expiration,  the  order  of  enlargement  to  be 
filed  with  the  clerk  of  this  court.  If  the  plaintiff  in 
error  or  appellant  shall  fail  to  comply  with  this  rule,  the 
defendant  in  error  or  appellee  may  have  the  cause  docketed 
and  dismissed  upon  producing  a  certificate,  whether  in  term 
time  or  vacation,  from  the  clerk  of  the  court  wherein  the 
judgment  or  decree  was  rendered,  stating  the  case  and 
certifying  that  such  writ  of  error  or  appeal  has  been  duly 
sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff  in 
error  or  appellant  be  entitled  to  docket  the  case  and  file  the 
record,  after  the  same  shall  have  been  docketed  and  dis- 
missed under  this  rule,  unless  by  order  of  the  court. 

(2)  But  the  defendant  in  error  or  appellee  may,  at  his 
Defendant  may  docket  option,  docket  the  case  and  file  a  copy 
record.  of  the  record  with  the  clerk  of  this  court; 
and,  if  the  case  is  docketed  and  a  copy  of  the  record  filed 
with  the  clerk  of  this  court  by  the  plaintiff  in  error  or  ap- 
pellant, within  the  period  of  time  above  limited  and  pre- 
scribed by  this  rule,  or  by  the  defendant  in  error  or  appellee 
at  any  time  thereafter,  the  case  shall  stand  for  argument. 
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(3)  Upon  the  filing  of  the  transcript  of  a  record,  brought 
up  by  writ  of  error  or  appeal,  the  ap-  on  filing  tmnBonpt  ap- 

-    .,  1    i?         ^1  J        pearance  of  counsel  of 

pearance  of  the  counsel  for  the  party  party  docketing  entered. 
docketing  the  case  shall  be  entered. 

(4)  In  all  cases  where  the  period  of  thirty  days  is  men- 
tioned in  Rule  8,  it  shall  be  extended  to    Time  prolonged  for  cer- 

....  •<         1*  1  1       tain  States  and   Terri- 

Sixty  days  m  wnts  of  error  and  appeals   tones. 
from  California,  Oregon,  Nevada,  Washington,  New  Mexico, 
Utah,  Arizona,  Montana,  Wyoming,  North  Dakota,  South 
Dakota,  Alaska,  Idaho,  Hawaii,  and  Porto  Rico,  and  to 
120  days  from  the  Philippine  Islands. 

Clause  1  adopted  at  February  Term,  1821,' as  original  Rule  32,  6  Wheat,  vi;  pub- 
lished as  Rule  29  in  1  Pet.  x  and  as  Rule  30, 1  Hoto.  xxx;  and,  as  amended  at  January 
Term.  1835.  published  as  Rule  43  in  0  Pet.  vii;  amended  December  Term.  1853,  16 
How.  ix.  Became  Clause  1  of  Rule  9  in  the  revision  of  1858,  21  How.  vii;  published 
106  U.  S.  577;  amended  Jan.  26,  1891,  137  U.  S.  710. 

Clause  2  adopted  as  part  of  Clause  1  of  ceneral  Rule  43,  January  Term,  1835.  9 
Pet.  vii.  Became  Clause  2  of  Rule  3.  December  Term.  1853,  16  How.  ix;  published 
in  21  How.  viii  and  108  U.  S.  578;  amended  Jan.  26. 1891,  137  U.  S.  710. 

Clause  3  adopted  February  Term.  1803,  as  Rule  16,  1  Crunch,  xviii;  published 
1  Wheat,  xvi;  1  Pet.  vii;  1  How.  xxvi;  omitted  from  the  revision  in  1858;  adopted  as 
Rule  31.  December  Term.  1867,  6  Wall,  v.  Became  Clause  3  of  Rule  9  in  the  re- 
vision of  1871  and  so  published  in  108  U.  S.  578. 

Clause  4  adopted  as  Clause  3  of  Rule  63,  December  Term,  1853,  16  How.  ix  and  so 
published  in  21  How.  viii.  By  the  revision  of  1871  became  Clause  4  of  Rule  0  and 
so  published  in  108  U.  8.  578;  amended  Jan.  26, 1891, 137  U.  S.711;  a«ain  amended 
Jan.  29.  1906.  200  U.  S.  626. 

Note.  The  pnccipe  for  entry  of  appearance  must  be  signed  by  a  member  of  the 
bar  of  the  Supreme  Court.  Individual  and  not  firm  names  must  be  signed.  The 
same  practice  obtains  in  signing  motions  and  briefs. 

Decisions 

The  court  will  not  dispense  with  the  certificate  of  the  clerk  required 
by  Rule  9  and  dismiss  an  appeal  upon  the  record  lodged  by  the  plaintiff, 
in  error  or  appellant.  Macomb  v.  Armstead,  10  Pet.  407  (9-473), 
Jan.  T.,  1836;  West  v.  Brashear,  12  Pet.  101  (9-1016),  Jan.  T.,  1838. 

■ 

The  production  of  the  original  writ  of  error  and  citation  without  the 
certificate  of  the  clerk  is  a  substantial  compliance  with  the  Rule. 
Amos  V.  Pearle,  15  Pet.  211-212  (10-714),  Jan.  T.,  1841. 

Whether  the  party  elects  to  file  the  record  and  try  the  cause  or  to 
obtain  a  judgment  of  dismissal,  the  certificate  of  the  clerk  must  state 
the  names  of  the  parties  to  the  suit.  ''James  Clark  et  aA"  is  too  un- 
certain to  make  it  appear  that  a  party  not  named  was  a  party  to  the 
suit  and  enable  the  record  to  show  that  there  had  been  a  judgment 
of  dismissal  for  or  against  him.  Smith  v.  Clark,  12  How.  21-?2  (13- 
876),  Dec.  T.,  1851. 
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A  motion  to  dismiss  wider  Rule  9  will  not  be  entertained  where  the 
writ  and  citation  with  the  record  are  returned  and  filed  and  the  cause 
docketed  before  the  motion  tb  dismiss.  Sparrow  v.  Strong,  3  Wall. 
97-103  (lS-49),  Dec.  T.,  1865. 

A  case  cannot  be  docketed  and  dismissed  by  the  defendant  in  error 
unless  the  plaintiff  in  error  be  in  default.  Hartshorn  v.  Day,  18  How. 
28-29  (15-272),  Dec.  T.,  1855. 

Where  the  motion  to  dismiss  and  the  motion  to  docket  are  made  at 
the  same  time,  the  motion  to  docket  will  be  allowed  and  the  motion 
to  dismiss  denied.  Owings  v.  Tieman,  10  Pet.  24  (9-333),  Jan.  T., 
1836. 

The  rules  again  announced,  with  the  citation  of  authorities,  that  the 
transcript  may  be  filed  during  the  term  succeeding  the  appeal  or 
taking  the  writ  of  error,  if  not  meantime  docketed  and  dismissed  on 
motion  of  appellee  or  defendant  in  error,  or  if  the  writ  of  error  or  appeal 
has  not  lapsed  because  of  the  expiration  of  the  term;  and  that  where 
the  appellant  is  prevented  by  fraud,  the  court's  order,  or  the  clerk's 
contumacy  it  may  be  filed  at  a  later  time;  also  if  the  transcript  is  sea- 
sonably filed,  the  case  may  be  docketed  after  the  term.  Green  v. 
Elbert,  137  U.  S.  615-621  (34-735),  Oct.  T.,  1890. 

The  record  cannot  be  filed  after  the  expiration  of  the  term  succeed- 
ing the  taking  of  an  appeal  or  bringing  of  a  writ  of  error  because  the 
writ  of  error  becomes  fundus  officio,  and  the  appeal  has  spent  its  force, 
but  if  the  record  reach  the  clerk  before  the  succeeding  term  is  closed 
jurisdiction  is  kept  alive  and  the  court  may  direct  its  filing,  or  if  filed 
by  the  clerk  may  treat  it  as  providently  done.    Ih.  621. 

Gross-appeals  must  be  prosecuted  like  other  appeals,  otherwise  the 
party  will  be  heard  only  in  support  of  the  decree  as  it  was  entered 
below.    The  S.S.  Osborne,  105  U.  S.  451  (26-1066),  Oct.  T.,  1881. 

Where  a  return  to  the  writ  of  error  is  duly  made  and  the  transcript 
deposited  in  the  clerk's  office  in  time,  the  jurisdiction  of  the  court  is 
kept  alive  and  the  docketing  of  the  cause  after  that  is  mere  procedure. 
If  unreasonably  delayed  the  parties  may,  in  the  discretion  of  the  court, 
be  subjected  to  the  consequences  of  the  failure  to  prosecute  a  suit. 
Where  the  transcript  has  been  filed  in  time  and  motion  to  dismiss  is 
delayed  until  a  new  writ  would  be  barred  by  lapse  of  time,  leave  may 
be  given  to  docket  the  cause  after  the  term.  Edwards  v.  United  States, 
102  U.  S.  575-577  (26-294),  Oct.  T.,  1880. 

A  judgment  of  dismissal  is  a  judgment  nisi  and  may  be  stricken 
out  at  any  time  during  the  term  upon  motion,  unless  it  appears  that 
the  reinstatement  works  an  injustice  to  the  opposite  party.    Gwin 
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V.  Breedlove,  15  Pet.  284-285  (10-740),  Jan.  T.,  1841;  Bank  v.  Swan, 
3  Pet,  68  (7-605),  Jan.  T.,  1830. 

Clause  1  of  Rule  9  will  be  not  waived  because  the  clerk  of  the  court 
below  certifies  that  he  cannot,  consistently  with  his  other  duties,  pre- 
pare the  transcript  within  the  time  prescribed.  Bulkley  v,  Honold, 
18  How.  40-41  (15-262),  Dec.  T.,  1855. 

The  practice  where  the  record  is  not  filed  in  time  is  for  the  defendant 
in  error  or  appellee  to  produce  a  certificate  from  the  clerk,  or  a  copy  of 
the  record  duly  certified,  showing  that  the  writ  of  error  or  appeal  has 
been  taken  and  that  it  operates  as  a  supersedeas,  when  the  caiise  will 
be  docketed  and  dismissed.  United  States  v.  Fremont,  18  How.  30- 
37  (15-303),  Deo.  T.,  1855. 

When  the  motion  to  dismiss  is  for  want  of  jurisdiction  to  entertain 
the  writ  of  error  or  appeal,  or  in  other  words  want  of  authority  of  the 
court  below  to  allow  either,  the  record  will  be  ordered  to  be  printed, 
briefs  filed  and  the  question  argued  in  the  usual  way.  /&.,  dissenting 
opinion  Mr.  Justice  Catron,  p.  37. 

The  order  on  a  motion  to  dismiss  for  want  of  prosecution  dis- 
misses the  appeal  and  allows  a  second;  on  a  motion  to  dismiss  for 
want  of  jurisdiction,  the  dismissal  bars  another  appeal.    lb.  37. 

After  a  cause  has  been  docketed  and  dismissed  it  cannot  be  again 
docketed  without  a  new  appeal,  unless  by  order  of  the  court.  Rogers 
V.  Law,  21  How.  526-527  (16-208),  Dec.  T.,  1858. 

Cases  dismissed  under  Rule  9  are  governed  by  the  rule  and  raise  no 
question  of  jurisdiction.  Mussina  v.  Cavazos,  6  Wall.  355-^61  (18- 
812),  Dec.  T.,  1867. 

A  motion  to  docket  and  dismiss  a  cause  when  granted  for  failure  of 
the  appellant  to  file  the  record  within  the  time  required  by  the  rule 
is  not  an  affirmance  of  the  judgment  of  the  court  below.  It  remands 
the  case  to  the  court  to  have  proceedings  to  carry  that  judgment  into 
effect.  United  States  v.  Gomez,  23  How.  326-^340  (16-556),  Dec.  T., 
1859. 

A  motion  for  a  rule  on  the  plaintiff  in  error  to  file  the  record  before 
a  prescribed  day  under  penalty  of  dismissal,  is  not  the  proper  procediue. 
Boyd  V.  Scott,  11  How.  292-293  (13-701),  Dec.  T.,  1850. 

Where  the  certificate  produced  stated  only  the  term  of  the  court 
at  which  the  judgment  was  rendered.  Held,  not  in  compliance  with  the 
rule  which  requires  the  certificate  to  show  that  the  judgment  was  ren- 
dered thirty  days  before   the  commencement  of   the  term  of   the 
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Supreme  Court.     Rhodes  v.  Steamship,  10  How,  144-145  (13-363), 
Dec.  T.,  1850. 

Where  the  appellant  having  seasonably  procured  the  allowance  of 
the  appeal,  is  prevented  from  procuring  the  transcript  by  the  fraud 
of  the  other  party,  or  the  order  of  the  court  or  the  contumacy  of  the 
clerk,  and  is  without  laches  in  liis  effort  to  procure  the  appeal,  the 
rule  requiring  the  transcript  to  be  filed  and  the  case  docketed  at  the 
term  next  succeeding  the  appeal  will  not  be  enforced.  United  States 
V.  Gomez,  3  WaU.  752-763  (18-216),  Dec.  T.,  1865. 

A  motion  in  the  Supreme  Court  to  require  the  filing  of  a  new  bond 
made  after  the  entry  of  the  case  on  the  docket  of  that  court  will  be 
deemed  a  waiver  of  objection  that  the  appeal  was  not  docketed  in  time. 
Waldron  v.  Waldron,  156  U.  S,  361-378  (3»-458),  Oct.  T.,  1894. 

Where  the  plaintiff  in  error  was  a  member  of  the  bar  of  the  Supreme 
Court  and  notified  the  clerk  in  transmitting  the  transcript  that  the  case 
was  one  of  his  own,  Held,  that  liis  appearance  was  thereby  authorized 
to  be  entered  when  the  record  was  filed,  or  when  the  cause  was  docketed. 
Green  v.  Elbert,  137  U,  S.  615-622  (34-795),  Oct.  T.,  1890.^ 

Where  a  case  has  been  docketed  and  dismissed  under  Clause  1  of 
Rule  9  (old  Rule  43)  and  the  failure  to  send  up  the  transcript  is  shown 
not  to  be  the  fault  of  the  plaintiff  in  error  the  Supreme  Court  has  power 
under  sec.  14  of  the  Act  of  Sept.  24, 1783,  to  issue  a  supersedeas  to  stay 
all  proceedings  in  the  court  below  pending  a  new  writ  of  error  sued  out. 
The  supersedeas  order  set  out  in  full.  Hardeman  v.  Anderson,  4  How. 
640-642  (11-1139),  Jan.  T.,  1846. 

Paragraph  3,  Rule  9,  was  adopted  to  make  some  attorney  of  the 
court  responsible  for  the  due  prosecution  of  eveiy  suit.  Notice  to 
coimsel  is  ordinarily  equivalent  to  notice  to  the  parties  themselves. 
Hurley  v.  Jones,  97  U.  S.  318-^319  (24-1009),  Oct.  T.,  1878. 

The  Act  of  1789,  sec.  22,  requires  that  the  writ  of  error  should  be 
made  returnable  on  a  certain  day  therein  nsmoied,  and  the  transcript 
of  the  record  must  be  filed  at  the  term  next  succeeding  the  issuing  of 
the  writ  or  taking  the  appeal,  in  order  to  bring  the  case  within  the 
jurisdiction  of  the  Supreme  Court.  Failure  to  confprm  to  these  re- 
quirements is  not  waived  by  a  general  appearance.  Carroll  v.  Dorsey, 
20  How.  204-207  (15-804),  Dec.  T.,  1857. 

A  general  appearance  cures  any  defect  in  the  citation,  it  being  process 
required  for  a  party's  benefit  which  he  may  therefore  waive.    lb.  207. 

A  general  appearance  by  defendant  makes  his  position  just  what  it 
would  have  been  if  he  had  been  brought  regularly  into  court  by  service 
of  process,  and  all  defects  in  acquiring  jurisdiction  over  his  person  are 
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thus  cured.     Atkins  v.  Fiber  Co.,  18  WaU.  272-298  (21-843),  Oct.  T., 
1873. 

Where  there  is  no  appearance  for  plaintiff  in  error,  the  defendant 
may  have  the  plaintiff  called,  and  dismiss  the  writ  of  error;  or  may 
open  the  record  and  pray  for  an  affirmance.  Montalet  v,  Murray,  3 
Cranch,  249  (2-429),  Feb.  T.,  1806. 

This  statement  of  the  practice  became  Rule  16.    See  3  Pet.  xvii. 

A  citation  is  merely  notice  to  a  party,  and  his  appearance  in  person 
or  by  attorney  is  an  admission  of  the  notice  on  the  record  which  he 
cannot  afterwards  withdraw.  Such  appearance  does  not  preclude  the 
party  from  moving  to  dismiss  for  any  sufficient  ground  except  want 
of  citation.  United  States  v,  Yates,  6  How.  605-608  (12-576),  Jan.  T., 
1848. 

The  right  of  an  attorney  at  law  to  represent  his  client  must  exist,  but 
it  is  not  indispensable  to  produce  the  evidence  of  such  right.  The 
appearance  of  a  qualified  attorney  is  presumptive 'evidence  of  his 
authority,  and  no  additional  evidence  has  ever  been  required,  whether 
such  appearance  is  for  an  individual  or  a  corporation.  Osborne  v. 
The  Bank,  9  Wheat.  738-830  (6-226),  Feb.  T.,  1824. 

Counsel  who  enter  their  appearance  under  Rule  9  will  be  held  re- 
sponsible for  all  that  such  entry  amplies  until  relieved  by  substitution 
of  counsel  or  otherwise.  Alvord  v.  United  States,  99  U.  S.  593  (25- 
399),  Oct.  T.,  1878. 

A  cause  dismissed  because  the  transcript  of  the  record  was  not 
lodged  in  the  office  of  the  clerk  until  after  the  return  term  of  the  appeal 
and  no  attempt  made  to  get  it  on  the  docket  imtil  another  term  had 
passed.  Fayolle  v.  Texas  Pac.  Ry.  Co.,  124  U.  S.  519  (31-534),  Oct.  T., 
1887. 

Rule  X — Printing  Records 

(1)  In  all  cases  the  plaintiff  in  error  or  appellant,  on 

docketing  a  case  and  filing  the  record,   security  for  clerk's  coets 
shall  enter  into  an  undertaking  to  the   ^^^«^^^- 
clerk,  with  surety  to  his  satisfaction,  for  the  payment  of  his 
fees,  or  otherwise  satisfy  him  in  that  behalf. 

(2)  The  clerk  shall  cause  an  estimate  to  be  made  of  the 
cost  of  printing  the  record,  and  of  his  aerk  to  estimate  costs 

MM  •  •.    i?        xi_  •    .  J     o'     printing     record. — 

fee  for  preparmg  it  for  the  pnnter  and   Unless  paid  before  case 

.,  .^.  11     11         .'i>       reached  it  shall  be  dia- 

supervising  the  pnntmg,  and  shall  notify   missed. 

to  the  party  docketing  the  case  the  amount  of  the  estimate. 
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If  he  shall  not  pay  it  within  a  reasonable  time,  the  clerk 
shall  notify  the  adverse  party,  and  he  may  pay  it.  If 
neither  party  shall  pay  it,  and  for  want  of  such  payment 
the  record  shall  not  have  been  printed  when  a  case  is  reached 
in  the  regular  call  of  the  docket,  after  Mar.  1,  1884,  the 
case  shall  be  dismissed. 

(3)  Upon  payment  by  either  party  of  the  amount  esti- 
Twenty-five  oopiee  of  mated  by  the  clerk,  twenty-five  copies  of 
record  to  be  printed,      ^^e  record  shall  be  printed,  under  his 

supervision,  for  the  use  of  the  court  and  of  counsel. 

(4)  In  cases  of  appellate  jurisdiction  the  original  transcript 
Original  tnmMript  used  ^^  ^1®  shall  be  taken  by  the  clerk  to  the 
by  pnnter.  printer.  But  the  clerk  shall  cause  copies 
to  be  made  for  the  printer  of  such  original  papers,  sent  up 
under  Rule  8,  sec.  4,  as  are  necessary  to  be  printed;  and  of 
the  whole  record  in  cases  of  original  jurisdiction. 

(5)  The  clerk  shall  supervise  the  printing,  and  see  that  the 
Clerk  to  furnish  one  printed  copy  is  properly  indexed.     He 

copy  to  counsel  of  each       i     i,     j.    .    .,      ,        ,i  •    x    j  •  j. 

party.  shall   distribute   the   pnnted   copies   to 

the  justices  and  the  reporter,  from  time  to  time,  as  required, 
and  a  copy  to  the  counsel  for  the  respective  parties. 

(6)  If  the  actual  cost  of  printing  the  record,  together  with 

Refund  or  pajrment  of  ^^^  ^^  ^f  the  clerk,  shall  be  less  than  the 
extra  cost  of  printing,      amouut  estimated  and  paid,  the  amount 

of  the  difference  shall  be  refunded  by  the  clerk  to  the  party 
paying  it.  If  the  actual  cost  and  clerk's  fee  shall  exceed 
the  estimate,  the  amount  of  the  excess  shall  be  paid  to  the 
clerk  before  the  delivery  of  a  printed  copy  to  either  party 
or  his  counsel. 

(7)  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
Costa,  indudinir  cost  of  ^^^  amouut  of  the  cost  of  printing  the 
SSd  tn^iudXi  "SSlJ  record  and  of  the  clerk's  fee  shall  be 
^^-  taxed  against  the  party  against  whom 
costs  are  given,  and  shall  be  inserted  in  the  body  of  the  man- 
date or  other  proper  process. 

(8)  Upon  the  clerk's  producing  satisfactory  evidence,  by 
Attachment  may  issue  affidavit  or  the  acknowledgment  of  the 
for  clerk's  costs.  parties  or  their  sureties,  of  having  served 
a  copy  of  the  bill  of  fees  due  by  them,  respectively,  in  this 
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court,  on  such  parties  or  their  sureties,  an  attachment  shall 
issue  against  such  parties  or  sureties,  respectively,  to  com- 
pel payment  of  said  fees. 

(9)  The  plaintiff  in  error  or  appellant  may,  within  ninety 
days  after  filing  the  record  in  this  court,  counsel  mav  designate 
file  with  the  clerk  a  statement  of  the  ^^^^ffch  hLrhS.'S'be 
errors  on  which  he  intends  to  reply,  and  ^^^  Jifi'le'pHntST- 
of  the  parts  of  the  record  which  he  gr'Tyi''°^t^^''fij^ 
thinks  necessary  for  the  consideration  c^ptQ^o?Lord  "S 
thereof,  and  forthwith  serve  on  the  ^^' 
adverse  party  a  copy  of  such  statement.  The  adverse 
party,  within  ninety  days  thereafter,  may  designate  in  writ- 
ing, filed  with  the  clerk,  additional  parts  of  the  record  which 
he  thinks  material;. and,  if  he  shall  not  do  so,  he  shall  be 
held  to  have  consented  to  a  hearing  on  the  parts  designated 
by  the  plaintiff  in  error  or  appellant.  If  parts  of  the  record 
shall  be  so  designated  by  one  or  both  of  the  parties,  the  clerk 
shall  print  those  parts  only;  and  the  court  will  consider 
nothing  but  those  parts  of  the  record,  and  the  errors  so 
stated.  If  at  the  hearing  it  shall  appear  that  any  material 
part  of  the  record  has  not  been  printed,  the  writ  of  error  or 
appeal  may  be  dismissed,  or  such  other  order  made  as  the 
circumst£tnces  may  appear  to  the  court  to  require.  If  the 
defendant  in  error  or  appellee  shall  have  caused  unnecessary 
parts  of  the  record  to  be  printed,  such  order  as  to  costs  may 
be  miade  as  the  court  shall  think  proper. 

The  fees  of  the  clerk  imder  Rule  24,  sec.  7,  shall  be  com- 
puted, as  at  present,  on  the  folios  in  the  record  as  filed,  and 
shall  be  in  full  for  the  performance  of  his  duties  in  the  execu- 
tion hereof. 

See  Rule  24. 

Clause  1  adopted  February  Term,  1808;  published  as  Rule  20, 1  Wheat,  rvii  and 
1  PeL  yiii;  and  as  Clause  1  of  Rule  21  in  1  How.  xxvii.  Became  Clause  1  of  Rule  31. 
promulgated  January  Term,  1831,  Mr.  Justice  Baldwin  dissenting  at  length.  See 
5  Pet.  724  et  teq.  Became  Clause  1  of  Rule  10  in  the  revision  of  1858,  21  Hoy),  viii; 
amended  May  8,  1876,  91  U.  S.  vii;  published  in  108  U.  S.  578. 

Clause  2  adopted  Jan.  7,  1884,  108  U.  S.  579.  Formerly  the  cost  of  printing  the 
record  was  paid  by  the  Government.  See  Clause  2  of  Rule  37  of  rules  as  they  ex- 
isted from  1790  to  1852,  ante. 

Clauses  3,  4,  5,  and  6.  The  reasons  moving  the  court  to  adopt  these  clauses  are 
given  by  Mr.  Chfef  Justice  Waite  at  the  October  Term,  1882,  108  U.  S.  1-4,  where 
the  former  practice  is  stated. 

Clauses  3, 4,  5,  and  7  appear  as  Clauses  2,  3,  4, 5,  and  6  of  Rule  10  in  the  revision 
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of  1858, 21  How.  ix.    ClauM^  amended  Nov.  1, 1875, 91  U,  S.  vii.    Clause  6  adopted 
Jan.  7.  1884;  published  in  108  U.  S.  579. 

Clause  8  adopted  as  Clause  2  of  an  unnumbered  rule,  February  Term,  1808,  4 
Cranch,  527;  published  1  WheaL  xvii  and  rviii  and  1  Pet,  viii;  also  as  Clause  2  of 
Rule  21  in  1  How.  xxvii.     Became  Clause  7  of  Rule  10  in  the  revision  of  1858,  2 
How.  ix;  published  as  above  108  U.  8.  579. 

Clause  9  promulgated  Mar.  28,  1887,  120  U.  8,  785  (30-1257). 

Note.  Before  a  case  can  be  docketed,  the  clerk  must  receive  the  transcript  of  the 
record,  a  deposit  of  $26.00  on  account  of  costs,  and  an  order  for  the  entry  of  appea'> 
ance  for  plaintiff  in  error  or  appellant,  as  the  case  may  be,  signed  by  counsel,  a 
member  of  the  bar  of  the  Supreme  Court.'  The  balance  of  the  estimated  costs  in  a 
case  must  be  deposited  when  the  record  is  reached  in  order  for  printing,  usually 
several  months  after  the  case  is  docketed. 

Dedflions 

Every  appellant  to  entitle  him  to  be  heard  must  appear  as  an  actor 
in  his  own  behalf  by  having  appearance  of  counsel  entered  and  giving 
the  security  required  by  Rule  10,  even  though  his  adversary  has 
docketed  the  case.  The  S.S.  Osborne,  105  U.  S,  451  (26-1066),  Oct.  T., 
1881. 

The  appellee  cannot  use- the  record  filed  by  appellant  to  have  the 
cause  docketed  and  dismissed  for  failure  to  secure  the  clerk's  fee.  The 
certificate  required  by  Clause  1  of  Rule  9  must  be  produced.  West  v, 
Brashear,  12  Pet.  101  (9-1016),  Jan.  T.,  1838. 

The  clerk  may  refuse  to  docket  a  cause  if  the  undertaking  required 
by  the  rule  is  not  filed.  Owings  v.  Tieman,  10  Fee.  447-448  (9-490), 
Jan.  T.,  1836. 

Though  counsel  for  both  parties  unite  in  the  request,  a  cause  will 
not  be  docketed  nunc  pro  tunc  where  failure  to  docket  arises  from  non- 
compliance with  Clause  1  of  Rule  10.  Van  Rensselaer  v.  Watts,  7 
How.  784-785  (12-913),  Jan.  T.,  1849. 

* 

Where  a  cause  is  docketed  and  dismissed  imder  Rule  9  because  of 
failure  of  appellant  to  furnish  the  undertaking  required  by  Clause  1 
of  Rule  10,  the  order  of  dismissal  will  not  be  set  aside  and  leave  given 
to  docket  the  cause  at  a  subsequent  term.  Selma  Ry.  Co.  v.  La.  N. 
Bk.,  94  U.  S.  253-255  (24-33),  Oct.  T.,  1876. 

Where  the  failure  to  furnish  the  bond  required  by  the  rule  arises 
from  an  oversight,  and  there  has  been  no  motion  to  docket  and  dismiss 
a  cause  in  wl^ich  the  transcript  has  been  filed  in  time,  leave  will  be 
given  to  docket  the  cause  after  the  term. 

After  a  cause  has  been  docketed  and  dismissed  it  cannot  again  be 
docketed  unless  by  order  of  the  court.  Edwards  v.  United  States,  102 
U.  S.  575-576  (26-293),  Oct.  T.,  1879. 

The  rule  that  a  writ  of  error  or  appeal  becomes  inoperative  if  the 
transcript  is  not  filed  and  the  case  docketed  during  the  term  to  which 
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it  is  made  returnable,  is  applicable  only  to  cases  where  a  return  has  not 
been  made  and  the  transcript  has  not  been  filed  within  the  time. 
lb,  576. 

The  clerk's  fee  for  printing  the  record  is  to  be  paid  in  the  first  in- 
stance by  the  party  who  prosecutes  the  cause.  If  he  fails  to  make  the 
payment  in  time  to  enable  the  clerk  to  print  the  record  within  the  time 
required  in  the  due  prosecution  of  the  cause,  the  writ  of  error  will  be 
dismissed  unless  sufficient  ^excuse  be  shown.  Steever  v.  Rickeman, 
109  U,  S,  74  (27-861),  Oct.  T.,  1883. 

Fees  of  the  clerk  should  be  paid  in  advance.    lb,  74. 

Where  the  appellants  themselves  furnished  the  printed  copies  of  the 
record  the  court  allowed  the  cause  to  be  docketed,  but,  as  the  clerk  is 
responsible  for  the  correctness  of  the  record,  required  the  clerk's  fee 
to  be  paid.  If  the  clerk  performs  any  part  of  the  service  prescribed 
and  named  in  the  table  of  fees  (Clause  7,  Rule  24),  he  is  entitled  to 
collect  the  whole  fee.  Bean  v,  Patterson,  110  U,  S,  401-402  (28-191), 
Oct.  T.,  1883. 

Under  Clause  1  of  Rule  10  the  practice  has  been  to  deposit  the  sum 
of  $25.00  in  lieu  of  a  fee  bond,  and  subsequently  to  advance  the  costs 
of  printing  the  record  and  the  fee  for  its  preparation. 

The  fee  for  docketing  a  case  and  filing  and  endorsing  the  transcript 
of  the  record  is  fixed  by  Rule  24  at  $5.00,  and  the  $25.00  above  referred 
to  covers  that  sum  and  the  estimated  costs  up  to  the  time  for  printing. 
Green  v,  Elbert,  137  U,  S.  615-627  (34-795),  Oct.  T.,  1890. 

A  member  of  the  bar  is  bound  to  know  the  rules  and  that  security 
should  be  given  or  a  deposit  made  with  the  clerk  as  a  condition  prece- 
dent to  the  filing  and  docketing  of  the  case.    lb.  623. 

In  this  case  the  transcript  reached  the  clerk  before  the  adjournment 
of  the  term  to  which  the  writ  of  error  was  returnable,  but  was  not  then 
filed  nor  the  cause  docketed  because  the  security  required  by  Clause  1, 
Rule  10,  was  not  furnished.  The  record  was  not  filed  until  after  the 
adjournment  of  the  term,  and  was  dismissed  under  Clause  1  of  Rule  9, 
on  motion. 

Each  party  is  liable  to  the  clerk  for  his  fees  for  services  performed 
for  such  party  to  be  enforced  by  attachment.  Caldwell  v,  Jackson, 
7  Cranch,  276-277  (3-342),  Feb.  T.,  1812. 

Prior  to  the  amendment  of  Rule  10  by  Clause  7,  the  expense  of  print- 
ing the  record  was  no  part  of  the  costs  of  suit  to  be  taxed.    lb,  277. 

Because  of  the  practice  of  sending  the  original  record  to  the  printer 
and  taxing  in  the  bill  of  costs  a  fee  for  one  manuscript  copy  when  no 
copy  was  in  fact  made,  to  reduce  the  expense  of  litigants  without  doing 
injustice  to  the  clerk,  the  second  clause  of  Rule  1  and  Clauses  3,  4,  5, 
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and  6  of  Rule  10,  as  they  now  are,  were  adopted.  108  U,  S.  1-4 
(27-630),  Oct.  T.,  1882. 

Rule  XI — Translations 

Whenever  any  record  transmitted  to  this  court  upon  a 
Translations  to  be  sent  wHt  of  crroF  OF  appeal  shall  Contain  any 
SSuSed^Ti^t^on"^  document,  paper,  testimony,  or  other 
the  record.  proceedings  in  a  foreign  language,  and 

the  record  does  not  also  contain  a  translation  of  such  docu- 
ment, paper,  testimony,  or  other  proceeding,  made  \mder 
the  authority  of  the  inferior  court,  or  admitted  to  be  correct, 
the  record  shall  not  be  printed;  but  the  case  shall  be  reported 
to  this  court  by  the  clerk,  and  the  court  will  thereupon  re- 
mand it  to  the  inferior  court,  in  order  that  a  translation 
may  be  there  supplied  and  inserted  in  the  record. 

Promulgated  December  Term,  1851.  as  original  Rule  60.  12  How.  xi;  revised  and 
made  Rule  11.  December  Term.  1858.  21  How,  ix.  108  U,  S.  580. 

Rule  XU^— Further  Proof 

(1)  In  all  cases  where  further  proof  is  ordered  by  the  court, 
Further    proof,    when   the  depositions  which  may  be  taken  shall 

ordered  to  be  by  com-     ,        ,  •     •  .       i        •  «    i> 

mission.  be  by  a  commission,  to  be  issued  from 

this  court,  or  from  any  Circuit  Court  of  the  United  States. 

(2)  In  all  cases  of  admiralty  and  maritime  jurisdiction. 
In    admiralty    causes,   wherc  new  evidence  shall  be  admissible 

commission     will     issue     .       , ,  .  ,      ,  i  •  i  ^        .      ,• 

only  on  interrogatories,  in  this  court,  the  evidcnce  by  testimony 
of  witnesses  shall  be  taken  under  a  commission  to  be  issued 
from  this  court,  or  from  any  Circuit  Court  of  the  United 
States,  under  the  direction  of  any  judge  thereof;  and  no  such 
commission  shall  issue  but  upon  interrogatories,  to  be  filed 
by  the  party  applying  for  the  commission,  and  notice  to  the 
opposite  party  or  his  agent  or  attorney,  accompanied  with 
a  copy  of  the  interrogatories  so  filed,  to  file  cross-interroga- 
tories within  twenty  days  from  the  service  of  such  notice: 
Provided,  however,  that  nothing  in  this  rule  shall  prevent 
any  party  from  giving  oral  testimonv  in  open  court  in  cases 
where  by  law  it  is  admissible. 

Clause  1  adopted  February  Term,  1816.  as  Rule  25.  1  Wtieat.  xix;  1  How.  xxviii; 
published  as  Rule  24  in  1  Pet.  ix,  and  as  Clause  1  of  Rule  12  in  21  How.  ix,  and  108 
U.  S.  580. 

See  Rule  9  of  the  rules  as  they  existed  from  1790  to  1852,  ante. 
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Clause  2  promulgated  at  February  Term,  1817,  2  Wheat,  vii,  viii;  published  as 
Rule  26  in  1  Pet.  ix,  and  as  Clause  2  of  Rule  12  in  21  Hoto.  x,  and  108  U.  S.  580. 

Decisions 

Further  proof  to  be  taken  in  the  Supreme  Court  must  be  taken 
under  a  commission.  The  London  Packet,  2  Wheat.  372-373  (4-264), 
Feb.  T.,  1817. 

In  cases  of  original  jurisdiction  in  equity  the  proof  will  be  taken 
before  a  commissioner.  Directions  for  taking  the  proof  should  be 
embodied  in  the  order  of  appointment.  Pennsylvania  v.  Bridge  Co., 
9  How.  647-657  (13-298),  Jan.  T.,  1850. 

In  a  case  of  original  jurisdiction  between  two  States  the  court  re^ 
fused  to  appoint  officers  of  the  court  to  make  examinations,  but  di' 
rected  that  commissions  issue  by  the  clerk  in  the  usual  form  to  take 
testimony  upon  interrogatories  after  notice  to  the  opposite  party  and 
leave  to  file  cross-interrogatories.  The  commissioners  to  be  named  by 
the  chief  justice  or  an  associate  justice  if  not  agreed  upon.  The  clerk 
was  ordered  to  open  the  commissions  when  returned  and  cause  the 
evidence  to  be  printed  for  the  use  of  the  parties.  Exceptions  to  the 
testimony  allowed  to  be  taken  at  the  final  hearing.  Florida  v.  Georgia, 
17  How.  478-525  (15-203),  Dec.  T.,  1854. 

In  an  admiralty  cause  upon  affidavits  filed  that  witnesses  in  the 
court  below  had  been  corrupted,  a  commission  issued  to  take  further 
testimony  in  support  of  and  against  the  affidavits,  upon  interrogatories 
filed,  with  notice  to  the  opposite  party  and  leave  to  file  cross-interroga- 
tories. Western  Metropolis  v.  ^ow,  12  WaU.  389  (20-394),  Dec.  T., 
1870. 

Where  a  judge  of  the  court  below  in  examining  the  evidence  dis- 
covered what  he  deemed  a  fatal  variance  by  the  date  in  the  watermark 
of  an  original  Spanish  document  upon  which  title  depended  and  ap- 
pellants in  the  Supreme  Court  asked  for  the  issuance  of  a  commission 
to  procure  testimony  to  account  for  the  watermark  or  to  permit  them 
to  read  ex  parte  evidence  to  explain  it,  the  court  announced  that  no 
new  evidence  could  be  taken  or  received  without  violating  established 
rules.  Mitchell  v.  United  States,  9  Pet.  711-731  (9-290),  Jan.  T., 
1835. 

Cases  in  equity  are  heard  upon  the  proof  sent  up  with  the  record  from 
the  court  below.  No  new  evidence  can  be  received.  Blease  v.  Darling- 
ton, 92  U.  S.  1-4  (23-522),  Oct.  T.,  1875. 

Where  an  original  paper  not  referred  to  in  the  pleadings  or  used  in 
the  trial,  was  sent  up  by  the  court  below  on  the  suggestion  of  one  of  the 
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parties  and  counsel  of  the  opposite  party  agreed  to  consider  it  as 
returned  on  certiorari,  it  was  taken  into  consideration  by  the  Supreme 
Court,  though  the  court  announced  that  it  was  not  admissible  by  the 
rules  of  appellate  courts,  which  can  act  on  no  evidence  that  was  not 
before  the  court  below,  nor  receive  any  paper  that  was  not  used  at  the 
hearing.    Boone  v.  Chiles,  10  Pet,  177-208  (9-399),  Jan.  T.,  1836. 

No  evidence  can  be  looked  into  in  the  Supreme  Court  that  was  not 
before  the  Circuit  Court,  and  the  evidence  certified  with  the  record 
must  there  be  considered  as  the  only  evidence  before  the  court  below. 
Hohnes  v.  Trout,  7  Pet.  171-210  (8-661),  Jan.  T.,  1833. 

The  court  has  power  to  consult  public  documents  even  if  not  made 
formal  proof  in  the  case.  United  States  v.  Teschmaker,  22  How,  392- 
405  (16-367),  Dec.  T.,  1859. 

The  court  is  authorized  to  consult  the  records  of  the  Government 
Departments.  The  Paquett/^,  Habana,  175  U.  S,  677-696  (44-327X 
Oct.  T.,  1899. 

Rule  XIII — ObjecHona  to  Evidence  in  the  Record 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in 
In  equity  and  admiralty   this  couit,  uo  objectiou  shall  hereafter 

causes  objections  to  evi-    ,  „  j.i.i  ^      .'i  !•• 

denoe  not  ^entered  of  be  allowed  to  be  taken  to  the  admissi- 

record    in   court   below    .....  .  ,  ...  ,       , 

not  considered.  buity  of  any  depositiou,  deed,  grant,  or 

other  exhibit  found  in  the  record  as  evidence,  unless  objec- 
tion was  taken  thereto  in  the.  court  below  and  entered  of 
record;  but  the  same  shall  otherwise  be  deemed  to  have 
been  admitted  by  consent. 

Promulgated  February  Term,  1824,  as  Clause  2  of  an  unnumbered  rule,  0  WfuaL 
ir;  published  as  Rule  32  in  1  PeL  x;  made  Rule  13  in  the  revision  at  the  December 
Term,  1868.  21  Haw.  x;  108  U.  S.  680. 

DeciBioiui 

The  Supreme  Court  will  not  listen  to  an  objection  that  a  deposition 
was  taken  after  the  cause  was  set  down  and  without  any  order  of  the 
court,  where  no  objection  appears  to  have  been  made  in  the  court 
below.     Bank  v.  Seton,  1  Pet.  29^-307  (7-156),  Jan.  T.,  1828. 

Where  the  defendant  cross-examines  a  witness  whose  deposition  is 
irregularly  taken,  it  is  a  waiver  of  the  irregularity.    76.  307. 

The  findings  of  a  master  to  which  no  exceptions  were  filed,  is  as 
conclusive  in  the  appellate  court  as  in  the  court  below.  Canal  Co.  v. 
Gordon,  6  WaU.  561-569  (18-896),  Dec.  T.,  1867. 
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Where  a  referee  finds  facts  inferentially  and  not  directly,  the  defect 
in  form  of  the  report  should  be  called  to  the  attention  of  the  court 
below  for  a  more  definite  finding.  It  cannot  be  considered  in  the 
appellate  court  for  the  first  time.  Lumber  Ck).  v.  Butchel,  101  U.  S, 
63a-637  (25-1073),  Oct.  T.,  1879. 

If  error  is  predicated  upon  any  ruling  of  the  lower  court,  that  ruling 
should  affirmatively  and  distinctly  appear.  San  Pedro,  etc.,  Co.  v. 
United  States,  146  U,  S.  120-136  (3&-916),  Oct.  T.,  1892. 

Where  a  deposition  is  not  made  a  part  of  and  is  not  in  the  record, 
the  appellate  court  cannot  consider  whether  its  exclusion  is  prejudicial. 
Whitney  v.  Fox,  166  U.  S.  637-645  (41-1148),  Oct.  T.,  1896. 

Where  the  trial  is  by  the  court  without  a  juiy,  a  stipulation  of  counsel 
as  to  the  evidence  bearing  on  a  finding,  will  not  be  noticed.  Ft.  Worth 
C.  Co.  V.  Smith  Bridge  Co.,  151  U.  S.  294-300  (38-169),  Oct.  T.,  1893. 

In  examining  the  admissibility  of  evidence  a  party  will  be  confined, 
as  a  general  rule,  to  the  specific  objection  taken  to  it  in  the  court  below. 
Hinde  v.  Longworth,  11  Wheat.  199-209  (6-456),  Feb.  T.,  1826. 

Evidence  which  has  been  admitted  without  any  objection  and  forms 
part  of  the  record  cannot  be  disregarded  because  the  subject-matter 
of  that  evidence  was  not  averred  in  the  pleadings.  Where  it  is  found 
in  the  record,  without  objection  taken  in  the  court  below,  the  appellate 
court  should  examine  and  give  effect  to  all  the  evidence  in  the  record. 
Dissenting  opinion  of  Mr.  Justice  Baldwin  in  Harrison  v.  Nixon,  9 
Pel.  483-537  (9-221),  Jan.  T.,  1836. 

Although  objection  is  made  in  the  appellate  court  that  there  is  a  fatal 
variance  between  the  facts  found  and  the  case  made  by  the  plaintiff, 
where  none  of  the  evidence  is  objected  to  in  the  court  below  and  no 
exception  taken  to  the  court's  annoimced  findings,  or  subsequently 
when  judgment  was  entered,  objections  cannot  be  presented  for  the 
first  time  in  the  Supreme  Court.  Railway  Co.  v.  Lindsay,  4  Wall. 
660-656  (18-330),  Dec.  T.,  1866. 

Where  the  objection  to  the  admission  of  a  deed  is  that  it  bears  upon 
its  face  evidence  of  fraud  but  pointing  out  no  specific  vice,  the  objec- 
tion is  too  vague  to  sustain  inquiry  into  the  action  of  the  court  below. 
Thomas  v.  Lawson,  21  How.  331-338  (16-84),  Dec.  T.,  1858. 

No  point  arising  on  the  pleadings  or  evidence  in  an  appellate  court 
may  be  made  which  was  not  brought  to  the  notice  of  the  inferior  court. 
Where  an  issue  at  law  was  directed  by  a  court  of  chancery,  and  upon 
the  trial  exceptions  were  taken  to  the  rulings  of  the  court  but  these 
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objections  to  the  verdict  were  not  brought  before  the  judges  sitting 
as  a  court  of  chancery  because  the  same  judges  sat  in  the  court  of 
law,  Heldf  the  exceptions  could  not  be  insisted  upon  in  the  Supreme 
Court.     Brockett  v.  Brockett,  3  How.  691-692  (11-787),  Jan.  T.,  1845. 

Rule  XIV — Certiorari 

No  certiorari  for  diminution  of  the  record  will  be  hereafter 
Motions  for  certiorari  awarded  in  any  case,  unless  a  motion 
I^ord'^^iSl^  at  the  therefor  shall  be  made  in  writing,  and 
JTrifiTsSulnS^StV^e  the  facts  on  which  the  same  is  founded 
'**'^-  shall,  if  not  admitted  by  the  other  party, 

be  verified  by  affidavit.  And  all  motions  for  certiorari 
must  be  made  at  the  first  term  of  the  entry  of  the  case; 
otherwise,  the  same  will  not  be  granted,  unless  upon  special 
cause  shown  to  the  court,  accounting  satisfactorily  for  the 
delay. 

Promulgated  January  Term,  1824,  as  Clause  1  of  a  rule  without  numbo*,  9  Wheat. 
iv;  published  as  Rule  31,  1  Pet.  x;  made  Rule  14  in  the  revision  at  the  December 
Term,  1858.  21  How.  x;  108  U.  S.  581. 

Decisions 

For  a  certiorari  to  issue  it  must  appear  from  the  record  that  the 
evidence  was  used  or  offered  in  the  court  below.  Holmes  v.  Trout,  7 
Pet.  171-210  (8-661),  Jan.  T".,  1833. 

Where  the  transcript  is  imperfect  by  the  omission  of  a  paper  material 
to  a  decision,  which  was  used  in  the  court  below,  and  the  defendant  in 
error  is  not  represented  by  counsel,  the  court  of  its  own  motion  may 
direct  a  certiorari  to  issue  to  supply  the  omission.  Morgan  v.  Curtenius, 
19  How.  8  (15-576),  Dec.  T.,  1856. 

Where  the  certificate  to  the  transcript  is  made  as  authorized,  if 
the  record  is  incomplete,  the  dissatisfied  party  should  ask  for  a  cer- 
tiorari, which  is  readily  granted  when  applied  for  in  season.  United 
States  V.  Gomez,  1  WaU.  690-702  (17-680),  Dec.  T.,  1863. 

Where  a  certiorari  is  granted  the  court  will  not  take  any  action  on 
the  merits  until  a  return  of  the  writ.  Ex  parte  Dugan,  2  Wall.  134 
(17-871),  Dec.  T.,  1864. 

The  return  is  properly  made  by  the  clerk  of  the  court  below.  Stewart 
V.  Ingle,  9  Whe(U.  526  (6-151),  Feb.  T.,  1824. 

In  no  case  can  an  exception  taken  as  certified  by  the  judge  of  the 
court  below  be  altered  or  amended,  but  if  by  a  clerical  error  there  is 
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an  omission  of  a  part  of  a  charge  which  was  in  fact  embraced  in  the 
exception,  upon  producing  a  copy  of  the  exception  properly  certified, 
the  plaintiff  in  error  will  be  entitled  to  a  certiorari  to  supply  the  defect. 
Stimpson  v.  Railroad  Co.,  3  How,  553-656  (11-724),  Jan.  T.,  1845. 

The  certiorari  mentioned  in  sec.  6  of  the  Act  of  Mar.  3,  1891,  is  the 
equivalent  to  an  appeal  or  writ  of  error,  and  is  issued  at  the  discretion 
of  the  Supreme  Court.  The  auxiliary  writ  of  certiorari  to  perfect  the 
record  does  not  operate  to  bring  up  for  review  a  case,  or  add  any  force 
to  an  appeal.  Huguley  Mfg.  Co.  v.  Galeton  Mills,  184  U.  S.  290-296 
(46^549),  Oct.  T.,  1901.  '    ' 

Upon  a  writ  of  error  on  a  judgment  on  a  forthcoming  bond  where  the 
original  judgment  had  been  reversed  in  the  Supreme  Court,  as  the 
proceedings  in  the  original  suit  formed  no  part  of  the  subsequent  suit, 
the  court  framed  a  special  writ  of  certiorari  to  bring  up  the  execution 
recited  in  the  bond.  Barton  v.  Petit  and  Bayard,  7  Cranch,  288-290 
(3-348),  Feb.  T.,  1813. 

Where  the  judgment  of  an  inferior  State  court  is  final  to  which  the 
writ  of  error  is  directed,  a  certiorari  does  not  lie  to  bring  up  the  rulings 
of  the  Supreme  Court  of  the  State  on  exceptions  certified  to  it  in  the 
same  cause.  McGuire  v.  The  Commonwealth,  3  WaU,  382-386  (1^ 
165),  Dec.  T.,  1865. 

Where  the  point  was  made  in  the  defendant's  brief  that  no  judgment 
was  in  the  record,  but  no  motion  to  dismiss  the  writ  of  error  before 
the  hearing  had  been  made,  the  court  inspected  the  record  and,  no 
judgment  being  found,  of  its  own  motion  gave  the  plaintiffs  time  to 
perfect  the  record  by  certiorari.  Sweeney  v.  Lomme,  22  WaU.  208- 
215  (22-729),  Oct.  T.,  1874. 

Where  a  bill  of  exceptions  states  that  judgment  was  entered  yet 
the  record  does  not  contain  the  judgment  itself,  the  plaintiff  in  error 
may  apply  for  a  certiorari  to  bring  up  a  perfect  record,  or  dismiiis 
and  proceed  anew.  Elmore  v.  Grimes,  1  Pet,  46^-472  (7-226),  Jan.  T., 
1828. 

Where  the  motion  for  certiorari  is  not  made  at  the  first  term  and  no 
satisfactory  cause  shown  for  the  delay,  the  writ  will  not  be  granted. 
Chappell  V.  United  States,  160  U.  S.  499-506  (40-512),  Oct.  T.,  1895. 

A  certiorari  is  not  the  proper  remedy  for  the  failure  of  the  clerk  to 
append  to  the  transcript  his  certificate  that  it  contains  the  full  record. 
The  transcript  may  be  permitted  to  be  withdrawn  to  enable  the  clerk 
to  supply  the  necessary  certificate.  Hodges  v.  Vaughan,  19  Wall, 
12-13  (22-46),  Oct.  T.,  1873. 
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Where  the  clerk  had  made  an  error  in  not  entering  the  judgment, 
according  to  the  declaration  upon  application  for  a  certiorari  to  amend 
the  record,  the  amendment  was  allowed  in  the  Supreme  Court  in  a 
cause  brought  up  to  a  previous  term.    Woodward  v.  Brown,  13  Pet, 
1-2  (10-31),  Jan.  T.,  1839. 

A  certiorari  will  be  awarded  upon  the  suggestion  that  a  citation  has 
been  served  but  not  transmitted  with  the  record.  Field  v,  Milton, 
3  Cranch,  614  (2-516),  Feb.  T.,  1806. 

Where  the  clerk'  certifies  the  transcript  to  be  a  full  and  perfect  copy 
of  the  proceedings,  if  the  certificate  is  not  true,  the  remedy  is  by  cer- 
tiorari to  supply  the  deficiencies.  Missouri,  K.  &  T.  Ry.  Co.  v,  Din»- 
more,  108  U,  S.  30-31  (27-640),  Oct.  T.,  1882. 

Though  an  equity  case  was  disposed  of  on  demurrer,  in  the  court 
below,  and  the  evidence  on  file  was  not  necessary  for  hearing  the  ap- 
peal, where  the  record  had  not  been  printed  in  full,  and  the  parties 
disagreed  as  to  what  it  contained,  certiorari  to  bring  up  the  evidence 
was  allowed.    76.  31. 

Certiorari  will  not  be  awarded  to  a  Circuit  Court  to  certify  special 
findings  of  fact  required  by  the  Act  of  Feb.  16,  1875,  where  omission 
to  make  such  findings  is  attributable  to  the  fault  of  the  parties  and  not  to 
the  court.   The  S.S.  Osborne,  104  U,  S.  183-184  (26-693),  Oct.  T.,  1881. 

The  writ  of  certiorari  cannot  be  used  to  bring  up  a  new  record  of 
new  proceedings  had  since  the  final  judgment  in  the  court  beldw. 
\  United  States  v.  Young,  94  U,  S.  258-259  (24-153),  Oct.  T.,  1876. 

It  is  (was)  employed  in  the  Supreme  CJourt  only  as  an  auxiliary 
process  to  enable  the  court  to  obtain  further  information  in  respect 
to  some  matter  already  before  it  for  adjudication.    lb.  260. 

Certiorari  is  not  the  proper  mode  of  completing  the  findings,  being 
the  conclusions  deduced  from  the  evidence  upon  which  a  decree  of  the 
Court  of  Claims  is  founded.  That  court  on  motion,  duly  made,  may  be 
required  by  order  to  make  return  as  to  such  facts.  United  States  v. 
Adams,  9  WaU,  661-663  (19-808),  Dec.  T.,  1869. 

The  court  will  award  a  certiorari  on  suggestion  of  diminution  even 
at  the  third  term  after  the  appeal  is  filed  and  docketed  if  the  delay 
be  accounted  for,  but  the  hearing  will  not  be  postponed.  Clark  v. 
Hackett,  1  Black.  77-78,  Dec.  T.,  1861.  See  Been  v.  Heath  (35-1174), 
imi^ptorted  practice  cases. 

After  a  judgment  has  been  rendered  by  the  Supreme  Court  it  is  too 
late. to  say  that  the  statement  of  facts  contained  in  the  bill  of  excep- 
tions is  erroneous,  and  to  seek  to  amend  the  bill  of  exceptions  by  cer- 
tiorari, on  the  ground  that  material  evidence  has  been  omitted. 

Any  error  or  mistake  resulting  from  the  adoption  by  tlie  court  of  a 
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bill  of  exceptions  presented  by  the  opposite  party,  may  be  corrected 
by  certiorari  if  the  application  is  made  in  due  time.  Gayler  v.  Wilder, 
10  How.  609-610  (13-618),  Dec.  T.,  1860. 

Rule  XV — Death  of  a  Party 

(1)  Whenever,  pending  a  writ  of  error  or  appeal  in  this 
court,  either  party  shall  die,  the  proper  in  suite  abated  by  death, 
representatives  in  the  personality  or  }^^r^^i^^,^l 
realty  of  the  deceased  party,  according  Sj^S^/^hrsSiiTiS 
to  the  nature  of  the  case,  may  voluntarily   <i*«=^"«i- 

come  in  and  be  admitted  parties  to  the  suit,  and  thereupon 
the  cdse  shall  be  heard  and  determined  as  in  other  cases; 
and  if  such  representatives  shall  not  voluntarily  become 
parties,  then  the  other  party  may  suggest  the  death  on  the 
record,  and  thereupon,  on  motion,  obtain  an  order  that 
unless  such  representatives  shall  become  parties  within  the 
first  ten  days  of  the  ensuing  term,  the  party  moving  for  such 
order,  if  defendant  in  error,  shall  be  entitled  to  have  the  writ 
of  error  or  appeal  dismissed;  and  if  the  party  so  moving 
shall  be  plaintiff  in  error,  he  shall  be  entitled  to  open  the 
record,  and  on  hearing  have  the  judgment  or  decree  reversed, 
if  it  be  erroneous:  Provided,  however,  that  a  copy  of  every 
such  order  shall  be  printed  in  some  newspaper  of  general 
circulation  within  the  State,  Territory,  or  District  from 
which  the  case  is  brought,  for  three  successive  weeks,  at 
least  sixty  days  before  the  beginning  of  the  term  of  the  Su- 
preme Court  then  next  ensuing. 

(2)  When  the  death  of  a  party  is  suggested,  and  the  repre- 
sentatives of  the  deceased  do  not  appear  without     action     by 

-         ,  ,     ,  _  .,  ,  either  party,  after  sug- 

by  the  tenth  day  of  the  second  term  next   gestion  of  death,  ease 

...  .  ,  abates  by  the  tenth  day 

succeeding  the  suggestion,  and  no  meas-   of  next  term. 

ures  are  taken  by  the  opposite  party  within  that  time  to 

compel  their  appearance,  the  case  shall  abate. 

(3)  When  either  party  to  a  suit  in  a  Circuit  Court  of  the 
United  States  shall  desire  to  prosecute  Proceedimra.  when  suit 
a  writ  of  error  or  appeal  to  the  Supreme  feS.SiudS*Tr 
Court  of  the  United  States,  from  any  final  ^ITilye^fd^lJi^lt 
judgment    or   decree,    rendered    in    the   "de«  in  the  «ame  state. 

Circuit  Court,  and  at  the  time  of  suing  out  such  writ  of  error 
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or  appeal  the  other  party  to  the  suit  shall  be  dead  and  have 
no  proper  representative  within  the  jurisdiction  of  the 
court  which  rendered  such  final  judgment  or  decree,  so  that 
the  suit  cannot  be  revived  in  that  court,  but  shall  have  a 
proper  representative  in  some  State  or  Territory  of  the 
United  States,  the  party  desiring  such  writ  of  error  or  appeal 
may  procure  the  same,  and  may  have  proceedings  on  such 
judgment  or  decree  superseded  or  stayed  in  the  same  man- 
ner as  is  now  allowed  by  law  in  other  cases,  and  shall  there- 
upon proceed  with  such  writ  of  error  or  appeal  as  in  other 
cases.  And  within  thirty  days  after  the  commencement  of 
the  term  to  which  such  writ  of  error  or  appeal  is  returnable, 
the  plaintiff  in  error  or  appellant  shall  make  a  suggestion 
to  the  court,  supported  by  affidavit,  that  the  said  party  was 
dead  when  the  writ  of  error  or  appeal  was  taken  or  sued 
out,  and  had  no  proper  representative  within  the  jurisdic- 
tion of  the  court  which  rendered  said  judgment  or  decree, 
so  that  the  suit  could  not  be  revived  in  that  court,  and  that 
said  party  had  a  proper  representative  in  some  State  or 
Territory  of  the  United  States,  and  stating  therein  the  name 
and  character  of  such  representative,  and  the  State  or  Terri- 
tory in  which  such  representative  resides;  and,  upon  such 
suggestion,  he  may,  on  motion,  obtain  an  order  that,  unless 
such  representative  shall  make  himself  a  party  within  the 
first  ten  days  of  the  ensuing  term  of  the  court,  the  plaintiff 
in  error  or  appellant  shall  be  entitled  to  open  the  record, 
and,  on  hearing,  have  the  judgment  or  decree  reversed,  if 
the  same  be  erroneous:  Provided,  however,  that  a  proper 
citation  reciting  the  substance  of  such  order  shall  be  served 
upon  such  representative,  either  personally,  or  by  being 
left  at  his  residence,  at  least  sixty  days  before  the  beginning 
of  the  term  of  the  Supreme  Court  then  next  ensuing:  and 
Provided,  also,  that  in  every  such  case  if  the  representative 
of  the  deceased  party  does  not  appear  by  the  tenth  day  of 
the  term  next  succeeding  said  suggestion,  and  the  measures 
above  provided  to  compel  the  appearance  of  such  representa- 
tive have  not  been  taken  within  time  as  above  required,  by 
the  opposite  party,  the  case  shall  abate:  and  Provided,  also, 
that  the  said  representative  may  at  any  time  before  or  after 
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said  suggestion  come  in  and  be  made  a  party  to  the  suit, 
and  thereupon  the  case  shall  proceed,  and  be  heard  and 
determined  as  in  other  cases. 

Clause  1  adopted  as  Rule  31  at  the  February  Term.  1831.  6  W?ieat,  y,  vi;  published 
as  Rule  28,  1  Pet.  ix.  Became  Clause  1  of  Rule  15  in  the  revision  of  1858.  21  How. 
x;  amended  Dec.  11.  1879, 100  U.  S.  ix;  revised  Jan.  7,  1884,  108  U.  S.  681. 

Clause  2  adopted  as  Rule  61  at  December  Term.  1851, 13  How,  v.  In  the  revision 
of  1868  became  Claiye  2  of  Rule  16,  21  How.  xi;  108  U.  S.  682. 

Clause  3  promulgated  Jan.  12, 1876,  20  WaU.  xv;  published  108  U.  8. 582. 

Deciaions 

In  no  case  does  a  writ  of  error  in  personal  actions  abate  by  the  death 
of  the  defendant  in  error.  Green  v.  Watkins,  6  Wheat.  260-262  (5- 
256),  Feb.  T.,  1821. 

In  real  actions  upon  death  of  the  ancestor  without  having  appeared 
where  new  parties  are  made  by  order  of  the  court  as  representatives 
of  a  deceased  party,  and  judgment  is  rendered  against  them  though 
by  default,  they  are  entitled  to  sue  out  a  writ  of  error.  Macker  v, 
Thomas,  7  Wheat.  530-532  (5-515),  Feb.  T.,  1822. 

Where  after  the  writ  is  issued,  one  of  three  parties,  plaintiffs  in  a 
writ  of  error,  dies,  it  is  not  necessary  to  make  his  heirs  and  representa- 
tives parties  to  the  writ  as  the  cause  of  action  survives  to  the  other 
plaintiffs  in  error.  McKinney  v.  Carroll,  12  Pet.  66-71  (9-1004), 
Jan.  T.,  1838. 

Where  the  judgment  in  the  court  below  in  an  action  for  personal 
injuries  is  against  the  plaintiff,  who  dies  after  the  writ  of  error  is  sued 
out,  the  writ  will  be  dismissed.  Gerlingr.  B.  &  O.  R.  R.  Co.,  150  V.  S. 
'>73-703  (38-322),  Oct.  T.,  1893. 

When  a  party  dies  while  a  cause  is  under  advisement,  judgment 
may  l>e  entered  nunc  pro  tunc  as  of  the  first  day  of  the  term.  Clay  v- 
Smith,  3  Pet.  411^12  (7-724),  Jan.  T.,  1830.^^ 

Where  an  opinion  of  the  court  had  been  delivered  in  favor  of  the  ap- 
f  cllants  and  objection  was  made  to  the  entry  of  a  decree  against  the 
defendant,  who  had  died  since  the  commencement  of  the  term,  the 
court  ordered  the  decree  to  be  entered  as  of  the  first  day  of  the  term. 
Bank  v.  Weisiger,  2  Pet.  481  (7-492),  Jan.  T.,  1829. 

Where  one  of  two  co-defendants  dies  after  the  commencement  of  the 
term  the  judgment  may  be  entered  against  both  defendants  on  a  day 
prior,  nunc  pro  tunc,  but  if  death  occurs  before  the  commencement, 
then  upon  suggestion  of  the  death  being  entered  of  record  the  cause 
of  action  surviving,  the  judgment  may  be  entered  against  the  surviv- 
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ing  defendant.    McNutt  v.  Bland,  2  How.  9-28  (11-166),  Jan.  T., 
1844. 

Where  the  death  of  a  party  was  suggested  at  the  December  Term, 
1851,  and  his  legal  representatives  did  not  appear  by  Dec.  10,  1854, 
the  cause  was  held  to  have  abated  under  Rule  61,  now  Rule  15. 
Barribeau  v.  Brant,  17  How.  43-46  (15-35),  Dec.  T.,  1854. 

The  only  persons  who  can  be  permitted  to  appear  in  his  stead  upon 
the  death  of  a  party,  are  those  who  succeed  to  the  interest  he  then  had. 
An  assignee  under  title  acquired  prior  to  the  writ  of  error  or  appeal 
cannot  thus  appear.     76.  46. 

Where  the  common  law  prevails  a  writ  of  execution  cannot  be  issued 
after  the  death  of  the  judgment  defendant,  without  suing  out  a  writ 
of  scire  facias.  Mitchell  v.  St.  Maxent,  4  Wall.  237-242  (18-328), 
Dec.  T.,  1866. 

Where  the  jurisdiction  of  the  court  is  acquired  by  the  diverse  citizen- 
ship of  the  original  parties,  it  is  not  divested  by  the  death  of  a  party 
and  the  substitution  of  his  administrator  who  lacks  the  necessary 
diverse  citizenship.  Clarke  v.  Mathewson,  12  Pet.  164-171  (9-1044), 
Jan.T.,  1838. 

Where  an  appellee  dies  after  an  appeal  is  taken,  the  administrator 
appointed  in  the  jurisdiction  of  the  decedent's  domicil  is  properly 
admitted  as  the  appellee  to  de^nd  the  appeal,  though  appointed  in 
a  State  other  than  that  wherein  the  decree  was  obtained.  Noonan  v. 
Bradley,  12  WaU.  121-128  (20-281),  Dec.  T.,  1870. 

Proceedings  in  admiralty  are  in  rem,  therefore  the  death  of  one  of 
the  parties  to  a  decree  does  not  abate  the  suit.  Penhallow  v.  Doane, 
3  DaU.  54-86  (1-521),  Feb.  T.,  1795. 

Where  pending  a  writ  of  error  to  the  Supreme  Court,  subsequently 
dismissed,  the  defendant  in  error  dies,  if  the  plaintiff  in  error  takes  out 
a  new  writ  in  the  name  of  the  deceased,  the  practice  is  irregular.  Ap- 
plication should  be  made  to  the  Qourt  below  to  revive  the  suit  in  the 
name  of  the  deceased's  legal  representatives,  and  then  the  writ  of  error 
can  be  regularly  issued.  If  the  court  refuses  this  application,  the  writ 
may  be  issued  in  the  name  of  the  representatives  of  the  deceased  and 
citation  served  on  them.  McClaine  v.  Boone,  6  Wall.  244-245  (18- 
836),  Dec.  T.,  1867. 

One  who  has  conducted  a  cause  in  the  name  of  another  with  his 
consent  may,  after  his  death,  use  the  names  of  such  other's  legal 
representatives  to  prosecute  an  appeal  or  writ  of  error.  Kellogg  v. 
Forayth,  24  How.  186-187  (16-655),  Dec.  T.,  1860. 
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Where  the  defendant  pleaded  that  the  plaintiff  had  assigned  the  cause 
of  action  before  suit,  upon  death  of  the  plaintiff  after  judgment  and 
before  writ  of  error  sued  out,  the  writ  of  error  taken  in  the  name  of 
such  deceased  plaintiff,  for  the  use  of  the  assignee  of  the  cause  of  action 
as  the  complaint  had  been  amended  to  allege,  Hddf  to  be  sufficiently 
regular* to  defeat  a  motion  to  dismiss.  Amadeo  v.  Northern  Assur. 
Co.,  201  U.  5.  194-201  (50-726),  Oct.  T.,  1905. 

In  a  cause  of  magnitude  the  court  will,  in  its  discretion,  grant  a 
continuance  on  accoimt  of  the  death  of  counsel.  Hunter  v,  Fairfax, 
3  DaU.  305-306  (1-613),  Aug.  T.,  1796. 

Before  he  shall  be  permitted  to  prosecute  (or  defend)  the  executor 
must  show  himself  to  be  executor  unless  the  fact  be  admitted  by  the 
parties,  and  he  may  be  required  to  produce  his  letters  testamentary; 
but  if  the  order  for  his  admission  as  a  party  be  made,  it  is  too  late  to 
contest  the  fact  of  his  being  an  executor.  Wilson  v,  Codman's  Execu- 
tor, 3  Cranch,  193-207  (2-413),  Feb.  T.,  1805. 

If  the  court  unguardedly  permits  a  person  to  prosecute  who  has  not 
given  satisfactory  evidence  of  his  right  to  do  so,  it  possesses  and  will 
employ  means  of  preventing  any  mischief  from  its  inadvertence.   lb.  207. 

Suggestion  of  the  death  of  plaintiff  in  error  made  by  his  counsel  at 
December  Term,  1846,  and  leave  given  to  make  his  representatives 
parties,  which  not  being  done,  the  writ  of  error  held  to  be  abated  and 
the  cause  remanded  to  "be  proceeded  in  according  to  law  and  justice." 
Phaiips  V,  Preston,  11  How.  294  (13-702),  Dec.  T.,  1850. 

Old  Rule  61  same  as  Clause  2,  Rule  15,  enforced.     Barribeau  v. 
Brant,  17  How.  43-46  (15-35),  Dec.  T.,  1854. 
Old  Rule  61  promulgated  at  the  next  term. 

Rule  XVI — No  Appearance  of  Plaintiff 

Where  no  counsel  appears  and  no  brief  has  been  filed  for 
the  plaintiff  in  error  or  appellant,  when  Ca«e  diamisBed.  if  when 

•  1        1    ^      J  called  no  appearance  or 

the  case  is  called  for  trial,  the  defendant   brief  for  pKintiff. 
may  have  the  plaintiff  called  and  the  writ  of  error  or  appeal 
dismissed,  or  may  open  the  record  and  pray  for  an  affirmance. 

At  the  February  Term,  1806,  Mr.  Chief  Justice  Marshall  stated  the  practice  as' 
embodied  in  this  rule,  but  owing  to  the  omission  of  the  clerk  to  enter  this  with  the 
other  rules  it  was  not  published  in  the  reports  until  3  Pel.  xvii.  Published  as  part  of 
Rule  19  in  1  Ho%d.  xxvii;  made  Rule  16  in  the  revision  at  the  December  Term,  1858. 
21  H<no.  xi;  amended  Jan.  7. 1884, 108  U.  S.  583. 

Decisions 

When  a  cause  ia  reached  in  its  order  and  dismissed  for  want  of  ap- 
pearance of  appellant  as  required  by  Rule  9,  Paragraph  3,  it  will  not 
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be  reinstated  over  objection.     Hurley  v.  Jones,  97  U,  S.  318-319  (24- 
1009),  Oct.  T.,  1878. 

It  is  not  necessary  to  give  notice  of  intention  to  enforce  Rule  16, 
and  an  appeal  dismissed  thereunder  will  not  be  reinstated  except  for 
very  good  reasons.  James  v.  McCormick,  105  U.  S.  265  (26^1044), 
Oct.  T.,  1881. 

• 

Dismissal  under  this  rule  is  with  costs.  Montalet  v,  Murray,  3 
Cranch,  249  (2-429),  Feb.  T.,  1806. 

After  the  withdrawal  of  the  appearance  of  plaintiff's  coimsel  it  is 
the  defendant's  right  to  have  the  plaintiff  called  and  the  suit  dis- 
missed or  to  open  the  record  and  pray  an  affirmance.  McGuire  v. 
Massachusetts,  3  WaU.  382-387  (18-165),  Dec.  T.,  1865. 

The  death  of  the  appellee  having  been  suggested,  counsel  for  the 
executor  offered  to  appear  and  moved  to  dismiss  the  cause.  As  there 
was  no  appearance  by  the  appellantis  the  court  directed  the  cause  to 
be  dismissed.     Hook  v.  Linton,  10  Pet.  107  (9-363),  Jan.  T.,  1836. 

The  object  of  the  rule  is  to  embrace  a  class  of  cases  where  there  is 
no  appearance  when  the  case  is  reached  in  the  regular  call  of  the  docket. 
Larman  v.  Tisdale  (35-1174),  unreported  practice  cases. 

Upon  a  writ  of  error  to  the  Supreme  Court  of  a  Territory,  where 
there  was  no  appearance  and  no  assignment  of  error  in  the  Supreme 
Court,  the  defendant  in  error  moved  to  open  the  record  and  affirm  the 
judgment.  The  court  examined  the  record  and,  finding  that  the  errors 
assigned  in  the  court  below  were  not  well  taken,  affirmed  the  judg- 
ment.    Maxwell  v.  Stewart,  21  WaU,  71-73  (22-565),  Oct.  T.,  1874. 

Where  an  assignment  of  error  is  not  returned  with  the  writ  of  error 
as  required  by  sec.  997,  Rev.  Stais.,  and  counsel  for  plaintiff  in  error 
has  been  permitted  to  withdraw  his  appearance,  if  no  substitute  has 
taken  his  place  when  the  cause  is  reached  on  the  call  of  the  docket, 
the  judgment  will  be  affirmed  without  opening  the  record.  Boston 
H.  G.  M.  Co.  V.  Eagle  Copper  S.  M.  Co.,  115  U.  S.  221  (29-393),  Oct.  T., 
1885. 

Rule  XVII — No  Appearance  of  Defendant 

Where  the  defendant  fails  to  appear  when  the  case  is 
Argument  hciird  on  part  called  foF  trial,  the  court  may  proceed 
?i4'-en'iftefendlS?  to  hear  an  argument  on  the  part  of  the 
fails  to  appear.  plaintiff  and  to  give  judgment  according 

to  the  right  of  the  case. 
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Promulgated  Dec.  9,  1801.  aa  Rule  15,  1  Cranch,  xviii;  published  in  1  Wheat,  xvi, 
1  Pel,  rii,  and  1  How.  xxv\  made  Rule  17  in  the  revision  at  the  December  Term,  1858, 
21  Haw,  zi;  published  in  108  U.  S,  583. 

Decisions 

Where  a  State  is  a  party,  the  court  may  grant  further  time  for  ap- 
pearance.   Oswald  V.  New  York,  2  DaU.  415  (1-438),  Feb.  T.,  1793. 

In  general  it  is  of  no  importance  to  the  appellant  whether  the  ap- 
pearance of  appellee  is  or  is  not  entered  on  the  record.  The  refusal  or 
omission  of  appellee  to  appear  will  not  delay  the  trial,  and  the  judg- 
ment will  be  as  conclusive  as  if  appellee  had  entered  his  appearance 
and  his  case  had  been  argued  by  counsel.  United  States  v.  Yates,  6 
How.  605-608  (12-577),  Jan.  T.,  1848. 

An  improvident  appearance  of  appellee  may  be  withdrawn,  but  such 
withdrawal  will  not  authorize  a  motion  to  dismiss  for  want  of  citation, 
nor  does  such  appearance  cure  a  want  of  jurisdiction.     lb.  608. 

The  appearance  of  counsel  for  the  defendant  in  error  upon  a  cita- 
tion irregular  because  signed  by  the  clerk  and  not  by  the  judge,  with- 
out a  motion  at  the  first  term  to  dismiss,  is  a  waiver  of  any  irregularity 
in  the  citation,  and  is  an  admission  of  the  receipt  of  notice  to  appear. 
Chaffee  v.  Heyward,  20  How.  208-209  (15-805),  Dec.  T.,  1857. 

An  irregularity  in  the  service  of  citation  can  only  be  taken  ad- 
vantage of  by  motion  to  dismiss,  made  promptly  on  an  appearance 
limited  to  that  special  purpose,  and  is  cured  by  an  appearance  not 
limited  to  any  particular  purpose  though  special  in  terms.  Renaud 
V.  Abbott,  116  U.  S.  277-281  (2^-630),  Oct.  T.,  1885. 

Rule  XVIII — No  Appearance  of  Either  Party 

When  a  case  is  reached  in  the  regular  call  of  the  docket, 
and  there  is  no  appearance  for  either  ^^     appearance     for 
party,   the  case  shall   be  dismissed   at   ®***^®'^  '^^'^y- 
the  cost  of  the  plaintiff. 

Promulgated  January  Term,  1850,  as  Rule  54,  8  How.  ▼;  amended  and  became 
Rule  59  at  the  December  Term,  1851,  12  How.  xi;  made  Rule  18  in  the  revUion  at 
the  December  Term,  1858,  21  How.  xi;  amended  Jan.  7,  1884;  published  in  108 
U,  S.  583. 

Decisioxui 

The  rule  applied.  Radford  v.  Craig,  5  Cranch,  289  (3-104),  Feb.  T., 
1809. 

The  original  general  Rule  54,  requiring  an  appearance  to  be  entered 
on  or  before  the  second  day  of  the  term  next  succeeding  that  at  which 
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the  case  is  docketed,  applies  to  cases  docketed  at  the  regular  term  and 
not  to  an  adjourned  term.  Lowman  v.  Tisdale's  Heirs,  11  How.  586 
(13-824),  Dec.  T.,  1850. 

Rule  XIX — Neither  Party  Ready  at  Second  Term 

When  a  case  is  called  for  argument  at  two  successive  terms, 
Cases  called  at  two  sue-  and  UDon  the  Call  at  the  second  term 

cesflive  terms,  when  dis-  ...  .       ,  .    .  ... 

missed.  neither  party  is  prepared  to  argue  it,  it 

shall  be  dismissed  at  the  cost  of  the  plaintiff,  unless  suffi- 
cient cause  is  shown  for  further  postponement. 

Promulgated  December  Tenn,  1849,  as  original  Rule  55,  8  How,  vi;  made  Rule  19 
in  the  revision  at  the  December  Term,  1858,  21  How.  xii;  published  in  108  U,  S,  583. 

Rule  XX — Printed  Arguments 

(1)  In  all  cases  brought  here  on  writ  of  error,  appeal,  or 
Cases  may  be  submitted   otherwise,  the  court  will  recelve  printed 

on  printed  briefs  with-  .  .  ^ ,         ,  i    .       .  i  i 

out  argument.  arguments  Without  regard  to  the  number 

of  the  case  on  the  docket,  if  the  counsel  on  both  sides  shall 
choose  to  submit  the  same  within  the  first  ninety  days  of 
the  term;  and,  in  addition,  appeals  from  the  Court  of  Claims 
may  be  submitted  by  both  parties  within  thirty  days  after 
they  are  docketed,  but  not  after  the  first  day  of  April;  but 
twenty-five  copies  of  the  arguments,  signed  by  attorneys  or 
counsellors  of  this  court,  must  be  first  filed. 

(2)  When  a  case  is  reached  in  the  regular  call  of  the 

FUing  a  brief  equivalent  docket,  and  a  printed  argument  shall  be 
to  appearance.  gj^j  f^j,  ^^^  qj.  bQ^h  parties,  the  case 

shall  stand  on  the  same  footing  as  if  there  were  an  appear- 
ance by  counsel. 

(3)  When  a  case  is  taken  up  for  trial  upon  the  regular  call 
Briefs  must  be  filed  be-   of  the  dockct,  and  argued  orally  in  behalf 

fore  c&se  orallv  arsued 

by  the  other  party.  of  Only  One  of  the  parties,  no  printed 
argument  for  the  opposite  party  will  be  received,  unless  it  is 
filed  before  the  oral  argument  begins,  and  the  court  will 
proceed  to  consider  and  decide  the  case  upon  the  ex  parte 
argument. 

(4)  No  brief  or  argument  will  be  received,  either  throilgh 
After  argument  briefs   the  clerk  Or  Otherwise,  after  a  case  has 

filed   only  by  leave  in    ,  ,  t       • . ,     i 

open  court  on  notice,  been  argued  or  submitted,  except  upon 
leave  granted  in  open  court  after  notice  to  opposing  counsel 


RULES  OF  THE  SUPREME  COURT  116 

Clause  1  adopted  at  the  January  Term,  1833,  as  general  Rule  40,  7  Pet.  iv;  pub- 
I^ed  1  How.  XXXV.  See  Rule  49  of  the  rules  from  1790  to  1852,  ante,  and  1  H<nc. 
xxxviii.  At  the  January  Term,  1845,  a  new  rule  was  a  lopted  that  no  printed  argu- 
ment be  received  unless  signed  by  an  attorney  or  counsellor  of  the  Supreme  Court, 
and  an  amendment  to  Rule  40,  allowing  the  filing  of  arguments  until  the  first  Mon- 
day in  February,  while  the  court  continued  to  meet  on  the  first  Monday  in  December. 
Rule  49,  adopted  at  the  January  Term,  1842,  was  rescinded,  3  How.  vi.  In  the  re- 
vision of  December  Term,  1858,  became  Clause  1  of  Rule  20;  amended  Mar.  10, 
1865,  2  WcM.  viii;  again  amended  at  the  December  Term,  1865,  3  Wall,  viii,  and 
again  amended  at  the  October  Term.  1874.  21  Wall,  v;  published  in  108  V.  S.  584^ 

Clause  2  adopted  at  the  January  Term,  1837,  as  Rule  44,  11  Pet.  vii;  1  How. 
a3:xvi.  Became  Clause  2  of  Rule  20  in  the  revision  of  December  Term,  1858,  21 
How.  xii;  published  in  108  U.  S.  584. 

Clause  3  promulgated  as  Rule  58  at  the  December  Term,  1850,  10  How.  v,  and 
became  Clause  3  of  Rule  20  in  the  revision  of  1859,  21  How.  xii;  published  in  108 
U,  8.  684. 

Clause  4  promulgated  Dec.  14, 1874,  20  Wall,  xvi;  published  108  U,  8. 584. 


Decisions 

The  court  will  not  receive  or  examine  a  printed  argument  not  pre- 
sented in  court  and  shown  to  the  opposite  counsel.  Mitchell  v.  United 
SUtes,  8  Pet.  307  (&-955),  Jan.  T.,  1834. 

Stipulation  between  counsel  relative  to  the  course  of  proceeding 
in  a  cause  cannot  be  withdrawn  by  one  party  without  the  consent  of 
the  other,  except  by  leave  of  the  court  upon  cause  shown.  Application 
for  the  vacation  of  a  stipulation  to  submit  under  Rule  20  should  be 
made  before  the  expiration  of  the  time  limited  in  the  agreement. 
MuUer  v.  Downs,  94  U.  S.  277-278  (24-77),  Oct.  T.,  1876. 

When  no  reference  is  made  to  Rule  20,  but  the  stipulation  binds  the 
parties  to  submit  the  cause  and  there  is  nothing  which  requires 
this  to  be  done  at  any  particular  time,  its  terms  are  fulfilled  if  the 
submisBion  is  made  when  the  case  is  reached  in  its  order.  Glena  v, 
Faat,  124  U.  S.  123-124  (31-352),  Oct.  T.,  1887. 

Where  counsel  have  submitted  a  case  under  Rule  20,  if  the  plaintiff 
in  error  fails  to  file  his  argument  within  the  time  limited  the  court 
will  take  up  the  case  as  submitted.  Aurrecoechea  v.  Bangs,  110  U.  S. 
217-218  (28-126),  Oct.  T.,  1883. 

Note.  Plaintiff  in  error  was  afterward  allowed  to  be  heard  upon  pay- 
ment of  costs  of  the  term  and  of  printing  the  record  within  the  time 
limited. 

In  a  cause  submitted  under  Rule  20  and  dismissed  sua  sponte  for 
failure  of  plaintiff  in  error  to  show  a  jurisdictional  amount,  either  by 
the  record  or  by  affidavit,  the  court  refused  to  reinstate  the  cause  upon 
motion  with  affidavits,^  filed  more  than  two  years  after  the  order  of 
dismissal. 

Where  parties  fail  to  act  promptly  after  they  have  actual  notice 
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of  what  IB  required,  they  will  not  be  heard.    Johnson  v.  Wilkins,  118 
U.  S,  228-229  (30-210),  Oct.  T.,  1885. 

Parties  will  not  be  allowed  to  withdraw 'a  stipulation  to  submit 
and  set  the  cause  down  for  oral  argument,  without  a  sufficient  show- 
ing.    Wright  V,  Nagle,  101  U.  S.  791-793  (25-^22),  Oct.  T.,  1879. 

Where  a  cause  is  submitted  on  printed  argument  the  court  usually 
examines  the  record  to  see  whether  it  has  jurisdiction,  whether  the 
question  is  raised  by  counsel  or  not.  Bartemeyer  v,  Iowa,  14  WaU. 
26  (20-792),  Dec.  T.,  1871. 

A  brief  of  counsel  containing  impertinent  and  scandalous  matter, 
unfit  to  be  submitted  to  the  court,  will  be  stricken  from  the  files. 
Green  v.  Elbert,  137  U,  8.  615-624  (34-796),  Oct.  T.,  1890. 


Rule  XXI — Briefs 

(1)  The  counsel  for  plaintiff  in  error  or  appellant  shall 
Twenty-five  copies  of  ^l®  with  the  clerk  of  the  court,  at  least 
t^^l^'LyJ^MoiSc^  six  days  before  the  case  is  called  for 
^^^'  argument,  twenty-five  copies  of  a  printed 
brief,  one  of  which  shall,  on  application,  be  furnished  to 
each  of  the  counsel  engaged  upon  the  opposite  side. 

(2)  This  brief  shall  contain,  in  the  order  here  stated: 

What  plaintiff's  brief  to       W  A  concise  abstract,  or  statement 
*^°^'^-  of   the   case,   presenting   succinctly   the 

questions  involved  and  the  manner  in  which  they  are  raised. 
(it)  A  specification  of  the  errors  relied  upon,  which,  in 
cases  brought  up  by  writ  of  error,  shall  set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be  urged; 
and  in  cases  brought  up  by  appeal  the  specification  shall 
state,  as  particularly  as  may  be,  in  what  the  decree  is  alleged 
to  be  erroneous.  When  the  error  alleged  is  to  the  admission 
or  to  the  rejection  of  evidence,  the  specification  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected. 
When  the  error  alleged  is  to  the  charge  of  the  court,  the 
specification  shall  set  out  the  part  referred  to  totidem  verbis, 
whether  it  be  instructions  given-  or  instructions  refused. 
When  the  error  alleged  is  to  a  ruling  upon  the  report  of  a 
master,  the  specification  shall  state  the  exception  to  the 
report  and  the  action  of  the  court  upon  it. 
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(ill)  A  brief  of  the  argument,  exhibiting  a  clear  statement 
of  the  points  of  law  or  fact  to  be  discussed,  with  a  reference 
to  the  pages  of  the  record  and  the  authorities  relied  upon  in 
support  of  each  point.  When  a  statute  of  a  State  is  cited, 
so  much  thereof  as  may  be  deemed  necessary  to  the  decision 
of  the  case  shall  be  printed  at  length. 

(3)  The  counsel  for  a  defendant  in  error  or  an  appellee 
shall  file  with  the  clerk  twenty-five  Defendant  to  me  25 
printed  copies  of  his  argument,  at  least  before  ^/^' ciuS 
three  days  before  the  case  is  called  for  -what  to  contain, 
hearing.  His  brief  shall  be  of  like  character  with  that  re- 
quired of  the  plaintiff  in  error  or  appellant,  except  that  no 
specification  of  errors  shall  be  required,  and  no  statement  of 
the  case,  unless  that  presented  by  the  plaintiff  in  error  or 
appellant,  is  controverted. 

(4)  When  there  is  no  assignment  of  errors,  as  required 
by   sec.    997   of   the   Revised    Statutes,   Aaswnment  of  errors  to 

,        ...  ,11  1  A       .    .1         conform     to    sec.     997, 

counsel  will  not  be  heard,  except  at  the   Rev.  stats.— Coun  may 

.   .  ,  notice  a  plain  error  not 

request   of   the   court;    and    errors   not   assigned, 
specified  according  to  this  rule  will  be  disregarded;  but  the 
court,  at  its  option,  may  notice  a  plain  error  not  assigned  or 
specified. 

(5)  When,  according  to  this  rule,  a  plaintiff  in  error  or  an 
appellant  is  in  default,  the  case  may  be  default  by  i>iaintiff 
dismissed  on  motion;  and  when  a  de-  DSfuitX^^deTiSdan^ 
fendant  in  error  or  an  appellee  is  in  de-  ^^  ^*^^  "°^  ^^  **®*^"*- 
fault,  he  will  not  be  heard,  except  on  consent  of  his  adversary, 
and  by  request  of  the  court. 

(6)  When  no  oral  argument  is  made  for  one  of  the  parties, 
only  one  counsel  will  be  heard  for  the   One  counsel  only  heard, 

.  when  oral  argument  not 

adverse    party.  made  for  other  party. 

Clause  1  promulgated  as  Rule  30  at  the  February  Term,  1821 ,  6  Whe(U.  v;  pub- 
lished as  Rule  27  in  1  Pet.  ix  and  as  Rule  20  in  1  How.  xxx.  See  general  Rule  53, 
promulgated  at  the  January  Term,  1850,  8  How.  v.  By  this  rule  no  book  or  case 
not  referred  to  in  the  printed  brief  was  permitted  to  be  referred  to  in  argument. 
Mr.  Justice  Wayne  di«»ented  from  the  rule  and  Woodbury,  J.,  did  not  concur. 
Rule  58  promulgated  at  the  January  Term,  1850,  required  12  printed  copies  filed 
three  days  before  the  case  was  called.  Became  Clauses  3  and  6  of  Rule  21  in  the 
revision  of  1859,  21  How,  xii,  xiii,  and  Clauses  3  and  11  of  the  revision  of  187^1,  11 
WaU.  ix;  amended  Nov.  16,  1872,  14  WaU.  xi,  and  Jan.  7.  1884;  published  108  U.  S, 
584. 

NoTB.  The  brief  must  be  signed  by  a  member  of  the  bar  of  the  Supreme  Court. 
The  firm  name  is  improper. 
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ClAuae  2  promulsated  Nov.  16.  1872.  14  Wall,  xi;  revised  May  1.  1871,  11  Watt 
iz;  revised  Jan.  7.  1884.  108  U.  S.  585. 

CSauee  8  published  as  revised  in  1871  in  11  WqU,  ix;  amended  Nov.  16,  1872, 
14  WaU.  zi;  amended  Jan.  7.  1884. 108  U.  S.  586. 

Clause  4  promulgated  May  1. 1871,  as  Clauses  5,  6,  and  8  of  Rule  21,  11  WaU,  ix; 
amended  Nov.  16,  1872.  14  WaU.  xii;  published  108  U.  8.  585. 

Clause  5  adopted  as  Rule  53  at  the  December  Term,  1849,  promulgated  January 
Term.  1850,  8  Haw.  v.  Made  Clause  5  of  Rule  21  in  the  revision  of  1859,  21  How. 
zii,  and  Clause  10  of  Rule  21  in  the  revision  of  May  1, 1871, 11  WaU.  x,  and  Clause  9 
of  Rule  21.  Nov.  16.  1872,  14  WaU.  xii.  Made  Clause  5  in  the  revision  of  1884,  108 
U.  S.  585. 

Clause  6  adopted  as  Clause  7  of  Rule  21.  Deoember  Term.  1858,  21  How.  xiii. 
Beoame  Clause  12  of  Rule  21  in  the  revision  of  May  1,  1871,  11  How.  x;  amended 
as  Clause  10,  Nov.  16,  1872,  14  WaU.  xii.  Made  Clause  6,  Jan.  7.  1884,  108  17.  S. 
585;  amended  Dec.  11,  1893. 150  17.  S.  713  (37-1239). 

Decisions 

Where  the  case  was  submitted  by  the  appellants  without  any  brief 
filed,  the  court  stated  that  compliance  with  Rule  21  would  be  insisted 
upon  and,  because  disregarded,  dismissed  the  appeal.  Portland  Co.  v. 
United  States,  15  WaU.  IS  (21-114),  Dec.  T.,  1872. 

Where  plaintiff  in  error  has  filed  no  assignments  of  error  or  brief  as 
required  by  Rule  21,  the  judgment  will  be  affirmed.    Ryan  v.  Koch, 

17  WaU.  19  (21-611),  Dec.  T.,  1872. 

A  cause  dismissed  for  failure  to  furnish  the  court  with  a  statement 
of  the  points  in  the  case  may  afterwards  be  reinstated  by  consent  of 
the  parties.     Schooner  Catherine  v.  United  States,  7  Cranchf  99  (3-. 
281),  Feb.  T.;  1812. 

Errors  not  assigned  in  a  manner  required  by  Rule  21  will  be  treated 
as  if  not  made.  Deitech  v.  Wiggins,  15  WaU.  539-546  (21-229), 
Dec.  T.,  1872. 

• 

Only  such  questions  as  are  specified  in  the  assignment  of  errors  are 
in  general  to  be  regarded  as  open  to  the  plaintiff  in  error.  It  is  very 
doubtful  whether  an  assignment  that  the  decision  of  the  trial  court 
is  for  the  wrong  party  is  sufficient  to  present  any  question  to  the  ap- 
pellate court  for  decision.  Scholey  v.  Rew,  23  WaU.  331-345  (23-101), 
Oct.  T.,  1874. 

An  assignment  of  error  that  the  court  erred  in  giving  instructions 
in  the  general  charge  in  lieu  of  the  instructions  aske<l  for,  but  which 
fails  to  state  in  what  the  error  consisted,  or  in  what  part  of  the  charge 
the  error  is  contained,  fails  to  comply  with  Rule  21.     Lucas  v.  Brookes, 

18  WaU.  436-456  (21-784),  Oct.  T.,  1873. 

Although  there  may  be  manifest  error  in  tlie  judgment  prejudicial 
to  the  defendant  in  error,  it  will  not  be  corrected  on  the  plaintiff's 


RULES  OP  THE  SUPREME  COURT  119 

writ  and  assigiiments  of  error.    Tildea  v,  Blair,  21  WaU,  241-249  (22- 
e34),  Oct.  T.,  1874. 

Where  there  is  no  cross-appeal  the  court  will  not  consider  errors  as- 
signed by  the  appellee.  The  Stephen  Morgan  v.  Good,  94  U,  8.  599- 
600  (24-266),  Oct.  T.,  1876. 

Where  no  assignments  of  error  are  sent  up  with  the  record  as  re- 
quired by  sec.  997,  Rev.  StcUs.,  and  no  specifications  of  the  errors  relied 
upon  as  required  by  Rule  21,  the  writ  will  be  dismissed.  Howe  v. 
Phdps,  152  U.  S.  87-88  (38-365),  Oct.  T.,  1893. 

Failure  to  present  and  insist  upon  errors  assigned  in  the  court  below 
constitute  an  abandonment  or  waiver  of  all  errors  so  assigned,  not 
vital  to  the  question  o'f  jurisdiction,  or  the  foundation  of  the  right. 
The  coiut  can  only  be  called  upon  to  consider  such  assignments  as  are 
pressed  upon  its  attention,  or  noticed  in  the  decree  of  the  court  below. 
Old,  Jordan  N.  &  M.  Co.  v,  Soci^t^  Anonyme  de  Mines,  164  U.  S, 
261-264  (41-428),  Oct.  T.,  1896. 

Where  counsel  present  an  unlimited  number  of  assignments  in 
perversion  of  the  rule  requiring  assignments  of  error  to  enable  the 
court  and  opposite  counsel  to  see  upon  what  points  the  plaintiff's 
counsel  intend  to  ask  a  reversal,  the  court  will  only  respond  to  such 
points  as  seem  material  to  the  judgment  which  it  must  render.  Philipps 
and  Colby  Co.  v.  Seymore,  91  U.  S.  646-648  (23-342),  Oct.  T.,  1875. 

Where  a  State  statute  cited  is  not  printed  in  or  with  the  brief  as 
required  by  Rule  21,  a  submission  under  Rule  20  will  be  set  aside  and 
the  cause  restored  to  its  place  on  the  docket.  School  District  v.  In- 
surance Co.,  101  U.  S.  472  (25-868),  Oct.  T.,  1879. 

The  coiut  requires  a  statement  of  the  case  even  though  the  question 
is  a  question  of  fact.  Riley  v,  Lamar,  2  Cranch,  344-347,  note  (2-302), 
Feb.  T.,  1804. 

Where  a  deposition,  excluded  because  the  witness  was  present  in 
court  orally  testifying,  is  not  in  or  made  a  part  of  the  record,  the 
court  cannot  decide  that  its  exclusion  as  evidence  was  error.  Whitney 
».  Fox,  166  U.  S.  637-645  (41-1148),  Oct.  T.,  1896. 

Failure  to  annex  to  or  return  with  the  writ  of  error  an  assignment 
of  errors  as  required  by  sec.  997,  Rev,  Stats.,  is  not  ground  for  dis- 
missal for  want  of  jurisdiction.  If  the  assignment  is  filed  in  accord- 
ance with  Paragraph  2,  Rule  21,  it  will  ordinarily  be  enough.  Inde- 
pendent School  District  v.  Hall,  106  U.  S.  428-429  (27-237),  Oct.  T., 
1882. 


120         RULES  OF  THE  SUPREME  COURT 

Where  no  errors  had  been  assigned  either  upon  the  record  or  in  the 
briefs  of  counsel  as  required  by  Rule  21,  the  court,  instead  of  affirm- 
ing the  decree  without  looking  into  the  record,  proceeded  to  consider 
the  points  presented  in  the  briefs,  announcing  that  this  should  not  be 
deemed  a  precedent.  Ober  v.  Gallagher,  93  U,  S.  199-203  (23-i830), 
Oct.  T.,  1876. 

The  rule  applied  and  case  dismissed  under  Clause  5.  Benites  v. 
Hampton,  123  U.  S.  619-521  (31-261),  Oct.  T.,  1887. 

A  party  may  not  appeal  from  a  decree  in  his  favor  because  the  judge 
has  given  no  reasons,  or  recited  insufiicient  ones  for  a  judgment  ad- 
mitted to  be  correct.  Coming  v.  Troy  I.  &  N.  Factory,  15  How,  451- 
465  (14-774),  Dec.  T.,  1853. 

« 

Where  the  case  is  submitted  by  defendant*  in  error  on  brief  and  there 
is  no  appearance  by  plaintiff  in  error  and  no  assignment  of  errors  as 
required  by  sec.  997,  Rev.  Stats.,  and  Paragraph  *2  of  Rule  21,  judg- 
ment will  be  affirmed  under  Paragraph  4  of  the  same  rule  for  want  of 
due  prosecution  of  the  writ  of  error.  Dugger  v.  Tayloe,  121  U.  S.  286 
(30-947),  Oct.  T.,  1886. 

The  court  has  jurisdiction  to  allow  counsel  to  file  briefs  as  amicus 
curioB  in  any  case. 

Where  it  does  not  appear  that  an  applicant  to  file  briefs  is  inter- 
ested in  any  other  case  to  be  affected  by  the  decision  and  the  parties 
are  represented  by  competent  counsel,  leave  to  file  will  be  denied. 
Northern  Securities  Co.  v.  United  States,  191  U,  S,  555  (48-299), 
Oct.  T.,  1903. 

Where  the  defendant  in  error  had  permitted  the  cause  to  be  brought 
to  a  hearing  without  appearing  by  counsel  and  without  any  argument 
of  the  questions  involved,  an  opinion  was  withheld  and  the  cause  con- 
tinued for  argument  upon  motion  of  counsel  as  amicus  curiae,  stating 
that  the  questions  at  issue  were  of  general  concern.  Green  v.  Biddle, 
8  Wheat,  1-8  (5-552),  Feb.  T.,  1823. 

Rule  XXII — Oral  Arguments 

(1)  The  plaintiff  or  appellant  in  this  court  shall  be  entitled 
to  open  and  conclude  the  argument  of  the  case.  But  when 
there  are  cross-appeals  they  shall  be  argued  together  as  one 
case,  and  the  plaintiff  in  the  court  below  shall  be  entitled 
to  open  and  conclude  the  argument. 

(2)  Only  two  counsel  will  be  heard  for  each  party  on  the 
argument  of  a  case. 
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(3)  Two  hours  on  each  side  will  be  allowed  for  the  argu- 
*  ment,  and  no  more,  without  special  leave  of  the  court, 
granted  before  the  argument  begins.  The  time  thus  allowed 
may  be  apportioned  between  the  counsel  on  the  same  side, 
at  their  discretion:  Provided,  always,  that  a  fair  opening  of 
the  case  shall  be  made  by  the  party  having  the  opening  and 
closing  arguments. 

Clause  1  promulgated  in  the  revision  of  1850.  21  How.  xiii;  108  U.  S.  586. 

Clause  2  adopted  as  Rule  23  at  the  February  Term,  1812. 1  Wheat,  xviii;  published 
in  1  Pet.  ix  and  1  How.  xxviii.  Became  Clause  1  of  Riile  21  in  the  revision  of  1850, 
21  How.  xii;  11  WaU.  ix;  amended  Nov.  16,  1872.  14  WaU.  xi.  Made  Clause  2  of 
Rule  22  in  the  revision  of  1884.  108  U.S.  586. 

Clause  3  promulgated  as  Rule  53  at  the  December  Term.  1849,  7  How.  v;  8  How.  v. 
Made  Clause  2  of  Rule  21  in  the  revision  of  1859,  21  How.  xii;  11  WaU.  ix;  14  WaU. 
xL    Made  part  of  Rule  22.  Jan.  7.  1884. 108  U.  S.  586. 

\         Decisions 

The  limitation  prescribed  by  Clause  3  of  the  rule  is  dispensed  with 
only  in  cd,use8  of  great  public  importance.    McCulloch  v.  Maryland, 

4  Wheat.  316-322  (4-580),  Feb.  T.,  1819. 

Only  two  counsel  will  be  heard  on  each  side,  whatever  the  nmnber 
of  points  or  parties  in  the  case.  Anon.,  7  Cranch,  1  (3-249),  Feb.  T., 
1812. 

Oounsel  for  parties  not  in  the  record  who  may  think  themselves 
interested  cannot  be  heard.  The  court  knows  only  the  parties  in  the 
record.  If  the  court  sees  that  the  proper  parties  are  not  before  it,  they 
will  act  as  may  be  required.  Harrison  v.  Nixon,  9  Pet.  483-494  (9-205), 
Jan.  T.,  1835. 

The  rule  is  settled  that  no  one  but  an  appellant  can  be  heard  for  the 
reversal  of  a  decree  of  a  subordinate  court.  The  William  Bagley  v. 
United  States,  5  WaU.  377-412  (18-591),  Dec.  T.,  1866.     " 

Appellee  may  be  heard  in  support  of  a  decree  but  not  for  its  reversal, 
as  it  is  the  privilege  of  both  parties  to  appeal,  if  they  see  fit  to  comply 
with  the  conditions  prescribed  by  law.  New  Orleans  Mail  Co.  v. 
Flanders,  12  WaU.  130-135  (20-250),  Dec.  T.,  1870. 

In  causes  where  the  United  States  is  rcnrcsented  by  counsel  from 
the  Law  Department  no  counsel  on  behalf  of  other  departments  of  the 
Government  in  opposition  will  be  heard.    The  Steamer  Grey  Jacket, 

5  WaU.  370  (18-446),  Dec.  T.,  1866. 

All  suits  civil  or  criminal  prosecuted  in  the  name  and  for  the  benefit 
of  the  United  States  are  subject  to  the  direction  and  within  the  control 
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of  the  Attorney-General.  Confiscation  Cases,  7  WaU,  454-458  (1^ 
198),  Dec.  T.,  1868. 

Rule  XXIII — Interest 

(1)  In  cases  where  a  writ  of  error  is  prosecuted  to  this 
On  affirmance,  interest   court;  and  the  judgment  of  the  inferior 

from  date  of  judgment  .  jav.-^  xi_iij_ 

below  at  same  rate  court  IS  affinnedy  the  interest  shall  be 
mwts  where  renclerad.  Calculated  and  levied,  from  the  date  of 
the  judgment  below  until  the  same  is  paid,  at  the  same  rate 
that  similar  judgments  bear  interest  in  the  courts  of  the 
State  where  such  judgment  is  rendered. 

(2)  In  all  cases  where  a  writ  of  error  shall  delay  the  pro- 
Not  exceeding  ten  per   ceedings  on  the  judgment  of  the  inferior 

cent    as     daQiages     on  i     i     n  i  i 

appeals  for  delay.  court,  and  Shall  appear  to  have  been  sued 
out  merely  for  delay,  damages  at  a  rate  not  exceeding  ten 
per  cent,  in  addition  to  interest,  shall  be  awarded  upon  the 
amount  of  the  judgment. 

(3)  The  same  rule  shall  be  applied  to  decrees  for  the  pay- 
Sameon  money  decrees,  ment  of  money  in  cases  In  equity,  unless 
otherwise  ordered  by  this  court. 

In  admiralty,  damages       (4)  In    cases    in    admiralty,    interest 

and  interest  if  specially  ,  ,.  i      •!>  •    n         i*        .     i 

directed.  may   be   allowed,   if   specially  directed 

by   the  cpurt. 

Clause  1,  substantially  the  same  as  Rules  17  and  18,  promulgated  at. the  February 
Term.  1803.  1  Cranch,  xviii;  1  Wheat,  xvi;  1  How.  xxvi;  and  Rule  20  promulgated 
at  the  February  Term,  1807. 1  H&w.  xxvii.  Promulgated  as  Rule  62  at  the  Decem- 
ber Term.  1851,  13  Hov).  v,  to  conform  to  the  Act  of  Congress  of  Aug.  23.  1842 
(5  Stat,  L.  518).  Sec.  066.  Rev.  StaU,  Made  Clause  1  of  Rule  23  in  the  revision  of 
1850.  21  Hoyj.  xiii. 

Clause  2  adopted  as  Rules  17  and  18  at  the  February  Term.  1803. 1  Crandk.  xviii; 
1  Wheat,  xvi;  1  Pet.  vii;  1  How.  xxvi.  Made  Clause  3  of  Rule  23  in  the  revision  of 
1850.  21  How.  xiii.  Became  Clause  2  of  Rule  23  in  the  revision  of  May  1. 1871. 11 
WaU.  x;  108  U.  S.  686. 

Clause  3  promulgated  as  Clause  2  of  Rule  62  at  the  December  Term,  1851,  18 
How.  v;  published  21  How.  xiii.  Made  Clause  3  of  Rule  23  in  the  revision  of  May  1. 
1871;  11  TTotf.  x;  108  17.  5.  686. 

Clause  4  promulgated  Jan.  7.  1884,  108  U,  S»  586;  amended  Mar.  10,  1800,  133 
I/.  5.  711. 

Dadiioiui 

Rule  23  before  amendment  was  not  applicable  to  admiralty  oases. 
The  Douro,  3  Wall,  564-566  (18-169),  Dec.  T.,  1865. 

The  rule  then  applied  in  cases  of  law  and  equity  only.  Hemenway 
V,  Fisher,  20  Haw,  255-258  (15-800),  Dec.  T.,  1857. 
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Where  the  decree  of  the  Supreme  Court  is  misunderstood  or  mis- 
construed  as  to  the  interest  allowed,  the  matter  may  be  brought  before 
that  court  upon  motion  and  a  mandamus  issued  to  compel  its  execu- 
tion, or  by  appeal  from  the  decision  ol  the  coart  below.  Perkins  v. 
Foumiquet,  14  How.  328-330  (14-442),  Dec.  T.,  1852. 

Discretion  vested  in  the  court  by  sec.  23  of  the  Act  of  1789,  to  give 
damages,  extends  to  decrees  in  equity  and  the  rule  has  always  been 
applied  to  cases  in  equity  as  well  as  in  law.    lb.  333. 

Where  at  the  time  of  suing  out  a  writ  of  error  the  law  upon  the 
questions  at  issue  has  not  been  settled,  and  the  writ  is  prosecuted  in 
good  faith  in  the  expectation  of  obtaining  a  reversal,  damages  will  not 
be  awarded.     McKee  v.  Rains,  10  WaU.  22-26  (19-862),  Dec.  T.,  1869. 

It  is  solely  for  the  discretion  of  the  Supreme  Court  whether  damages 
or  interest  are  to  be  allowed  in  case  of  affirmance.  If  upon  affirmance 
no  allowance  of  interest  or  damages  is  made,  the  Circuit  Court  cannot 
enlarge  the  amount  thereby  decreed.  Boyce  v.  Grundy,  9  Pet,  275- 
290  (9-132),  Jan.  T.,  1835. 

Interest  or  damages  cannot  be  given  by  the  Circuit  Ck>urt  in  the 
execution  of  a  mandate,  where  the  same  has  not  been  decreed  by  the 
Supreme  Court.  The  Santa  Maria,  10  Wheat.  431-442  (6-361),  Feb.  T., 
1825. 

A  case  cannot  be  dismissed  on  motion  simply  because  the  court  may 
be  of  the  opinion  that  it  was  brought  for  delay  only,  but  the  court 
may  award  damages  under  sec.  1010,  Rev.  Stats.,  and  Rule  23,  if  it 
appears  that  the  writ  of  error  has  been  sued  out  simply  for  delay. 
Amoiy  V.  Amory,  91  U.  S.  355-357  (23-436),  Oct.  T.,  1874. 

A  party  should  not  be  subjected  to  the  delay  of  proceedings  for 
review  without  reasonable  cause.  The  only  way  to  discourage  frivolous 
appeals  and  writs  of  error  is  by  the  use  of  the  power  to  award  damages. 
Whitney  v.  Cook,  99  U.  S.  607  (25-446),  Oct.  T.,  1878. 

In  a  cause  brought  up  by  writ  of  error  upon  exceptions  to  the  refusal 
of  the  court  to  continue  the  case  until  the  next  term,  such  continuance 
being  a  matter  of  judicial  discretion,  where  upon  examination  of  the 
reason  assigned  it  appeared  that  such  continuance  was  but  to  delay 
the  payment  of  a  just  debt,  the  court  affirmed  the  judgment  and 
awarded  damages.  Barrow  v.  Hill,  13  How.  54-56  (14-49),  Dec.  T., 
1851. 

Where  the  writ  of  error  has  no  plausible  ground  to  support  it  and 
has  been  sued  out  merely  for  delay,  the  judgment  will  be  affirmed  with 
interest  and  damages.  Texas  &  Pacific  Ry.  Co.  v.  Volk,  151  U.  S. 
73-79  (38-80),  Oct.  T.,  1893. 
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Where  the  writ  of  error  is  sued  out  with  no  bona  fide  attempt  to  quea- 
tion  former  adjudications  of  the  Supreme  Court,  settling  the  question 
at  issue  adversely  to  the  plaintiff,  it  will  be  regarded  as  prosecuted 
for  delay.  Pennywit  v.  Eaton,  15  Wall,  382-384  (21-114),  Dec.  T., 
1872. 

Where  the  errors  alleged  are  frivolous,  the  writ  of  error  will  be  deemed 
taken  for  delay  and  damages  awarded.  Nelson  v,  FUnt,  166  U.  S. 
276-280  (41-1003),  Oct.  T.,  1896. 

Under  Rule  23  where  a  writ  of  error  brought  by  a  collector  of  customs 
to  review  a  judgment  recovered  against  him  for  moneys  exacted  on 
entries  is  affirmed,  interest  will  be  allowed.  Such  interest  for  the  time 
a  writ  of  error  is  pending  is  really  damages  for  delay.  Cochran  v, 
Schell,  107  U.  S.  625-628  (27-545),  Oct.  T.,  1882. 

Where  the  mandate  of  the  Supreme  Court  allowing  interest  goes  to 
the  court  below,  it  is  necessary  that  that  court  enter  a  further  judgment 
in  accordance  with  the  mandate,  covering  the  interest  and  costs. 
76.  628. 

Though  the  defendants  in  error,  if  they  had  seasonably  applied,  would 
be  entitled  to  an  affirmance  of  the  judgment  with  an  allowance  of  in- 
terest, if  the  cause  has  been  dismissed  on  the  motion  of  plaintiff  in 
error,  the  court  has  no  power  after  the  term  has  passed  to  alter  its 
judgment  to  one  of  affirmance  with  its  legal  consequences  unless  it  has 
specially  reserved  the  right  to  do  so.  Schell  v,  I>odge,  107  U.  S.  629- 
630  (27-601),  Oct.  T.,  1882. 

Where  plaintiff  in  error  did  not  pretend  to  have  any  defense  in  the 
court  below,  refused  to  plead  in  bar,  and  did  not  pretend  to  allege  any 
error  in  proceedings,  the  judgment  was  affirmed  with  ten  per  cent 
damages.  Sutton  v.  Bancroft,  23  How.  320-321  (16-454),  Dec.  T., 
1859. 

The  damages  are  calculated  from  the  date  of  the  judgment  in  the 
court  below,  until  the  money  is  paid.  Jenkins  v.  Banning,  23  How, 
455-457  (16-581),  Dec.  T.,  1859. 

• 

Under  the  former  rules  just  damages  for  delay  took  the  place  of 
interest  during  the  delay.  The  present  rules  make  a  radical  change 
and  require  the  court  to  consider  the  damages  as  something  distinct 
from  that  of  interest.  Where  the  defense,  though  not  in  law  a  good 
one,  shows  circumstances  in  mitigation  of  damages  in  excess  of  in- 
terest the  court  may  award  less  than  ten  per  cent,  though  the  rule 
fixes  the  amount  beyond  which  it  cannot  go.  West  Wisconsin  Ck>.  v. 
Foley,  94  U.  S.  100-104  (24-72),  Oct.  T.,  1876. 
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Rule  XXIV— Coste  ^ 

(1)  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  except  where  the  dismissal  shall   on  dismiaaai,  cosui  to 
be,  for  want  of  jurisdiction,  costs  shall   ^etrdSuiSal^'wS 
be  allowed  to  the  defendant  in  error  or  ^'  i«riadiction. 
appellee,  unless  otherwise  agreed  by  the  parties. 

(2)  In  all  cases  of  affirmance  of  any  judgment  or  decree  in 

this  court,  costs  shall  be  allowed   to  the    on  affirmance,  oosta  to 

defendant   in  error  or  appellee,   imless   ^^^^^^^^^^^  '^  <»«>'• 
otherwise  ordered  by  the  court. 

(3)  In  cases  of  reversal  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allowed  to  the  plain-  On  reversal,  costs  to 

,.rf  •  11       .  1  .1  •         plaintiff  in  error,  indud- 

tin  in  error  or  appellant,  unless  otherwise  mg  costs  of  transcript. 
ordered  by  the  court.  The  cost  of  the  transcript  of  the 
record  from  the  court  below  shall  be  a  part  of  such  costs, 
and  be  taxable  in  that  court  as  costs  in  the  case. 

(4)  Neither  of  the  foregoing  sections  shall  apply  to  cases 
where  the  United  States  are  a  party;  clauses  2  and  3  not  to 
but  in  such  cases  no  costs  shall  be  allowed  states  a  party. 

in  this  court  for  or  against  the  United  States. 

(5)  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it 
shall  be  the  duty  of  the  clerk  to  issue  a   On  dismissal  a  proe^ 

,    ,  ,,  dendo    goes     to     court 

mandate,   or   other   prop)er   process,   m  below, 
the  nature  of  a  procedendo,  to  the  court  below,  for  the  pur- 
pose of  informing  such  court  of  the  proceedings  in  this  court, 
so  that  further  proceedings  may  be  had  in  such  court  as  to 
law  and  justice  may  app)ertain. 

(6)  When  costs  are  allowed  in  this  court,  it  shall  be  the 

duty  of  the  clerk  to  insert  the  amount  Costs  to  be  inserted  in 
.i  i>>jiii  i>.i  1.  the    mandate    and    bill 

thereof  m  the  body  of  the  mandate,  or  of  costs  annexed. 
other  proper  process,  sent  to  the  court  below,  and  annex  to 
the  same  the  bi|l  of  items  taxed  in  detail. 

(7)  In  pursuance  of  the  Act  of  Mar.  3,  1883,  authorizing 
and  empowering  this  court  to  prepare       Table  of  fees. 

a  table  of  fees  to  be  charged  by  the  clerk  of  this  court,  the 
following  table  is  adopted:. 

For  docketing  a  case  and  filing  and  endorsing  the  tran- 
script of  the  record,  five  dollars. 

For  entering  an  appearance,  twenty-five  cents. 
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For  entering  a  continuance,  twenty-five  cents. 

For  filing  a  motion,  order,  or  other  paper,  twenty-five 
cents. 

For  entering  any  rule,  or  for  making  or  copying  any  record 
or  other  paper,  twenty  cents  per  folio  of  each  one  hundred 
words. 

For  transferring  each  case  to  a  subsequent  docket  and 
indexing  the  same,  one  dollar^ 

For  entering  a  judgment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court,  one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping,  and  paying  money  in  pursuance  of 
any  statute  or  order  of  court,  two  per  cent  on  the  amount 
so  received,  kept,  and  paid. 

For  an  admission  to  the  bar  and  certificate  under  seal,  ten 
dollars. 

For  preparing  the  record  or  a  transcript  thereof  for  the 
printer,  indexing  the  same,  supervising  the  printing  and 
distributing  the  printed  copies  to  the  justices,  the  reporter, 
the  law  library,  and  the  parties  or  their  counsel,  fifteen  cents 
per  folio. 

For  making  a  manuscript  copy  of  the  record,  when  re- 
quired  under  Rule  10,  twenty  cents  per  folio,  but  nothing  in 
addition  for  sup)ervising  the  printing. 

For  issuing  a  writ  of  error  and  accompanying  papers, 
five  dollars. 

For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party  appearing. 

For  every  copy  of  any  opinion  of  the  court  or  any  justice 
thereof,  certified  under  seal,  one  dollar  for  every  printed 
page,  but  not  to  exceed  five  dollars  in  the  whole  for  any  copy. 

Ncrrs.  In  the  reviflion  of  December  Term,  1858,  21  How.  ix.  Clause  6  of  Rule  10 
read  as  follows:  In  cases  of  dismission  for  want  of  jurisdiction,  each  party  shall  be 
charged  with  one-half  the  legal  fees  for  a  copy  (of  the  record);  amended  May  8, 
1876,  91  U.  S.  vii  to  read:  In  all  cases  of  dismissal  for  want  of  jurisdiction  the  fees 
for  the  copy  shall  be  taxed  against  the  party  bringing  the  cause  into  court,  unless 
the  court  shall  otherwise  direct. 

Clause  1  promulgated  at  the  Januafy  T^m,  1838  as  Rule  45,  12  PeL  vii;  1  How. 
xxxvi.     Made  Clause  1  of  Rule  24  in  the  revision  of  1859,  21  How.  xiii;  108  U.  S.  587. 

Clause  2  promulgated  as  Rule  46  at  the  January  Term,  1838, 12  Pet.  vii;  published 
as  Clause  2  of  Rule  45  in  1  How.  xxxvi.  Made  Clause  2  of  Rule  21  in  the  revisioo 
of  1859.  21  How.  xiv;  108  U.  S.  687. 

Clause  3  promulgated  at  the  February  Term,  1810,  as  Rule  22,  1  WheoL  zvii; 
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1  Pet.  viii.  Made  Rule  47  at  the  January  Term.  1838,  12  Pet.  vii;  published  aa 
ClauBe  3  of  Rule  45  in  1  How.  zxxvi.  Made  Clause  3  of  Rule  24  in  the  revision  of 
1859.  21  How.  xiv;  amended  Apr.  18,  1864.  1  WaU.  v;  published  in  108  U.  S.  587. 

Clause  4,  original  Rule  48,  promulsated  at  the  January  Term,  1838,  12  Pet,  vii; 
published  as  Clause  4  of  Rule  45,  1  How.  xxxvi.  Made  Clause  4  of  Rule  24  in  the 
revision  of  1859,  21  How.  xiv;  108  U.  S.  587. 

Clause  5  promulgated  at  the  January  Term,  1858,  as  Rule  49.  12  Pet.  vii;  pub- 
lished as  Clause  5  of  Rule  45  in  1  How.  xxxvi.  Made  Clause  5  of  Rule  21  in  the 
ravision  of  1859.  21  How.  xiv;  108  U.  S.  587. 

Clause  6  promulgated  at  the  January  Term,  1838,  as  Rule  50,  12  Pst.  vii;  pub- 
lished as  Clause  6  of  Rule  45  in  1  How.  xxxvi.  'Made  Clause  6  of  Rule  24  in  the 
revision  of  1859,  21  How.  xiv;  108  U.  S.  587. 

Clause  7  promulgated  Jan.  7, 1884.  108  U.  S,  587. 

Dedflioiui    - 

The  United  States  is  not  liable  for  costs.  United  States  v.  Boyd, 
5.  Haw,  29-51  (12-46),  Jan.  T.,  1847. 

No  court  can  make  a  direct  judgment  or  decree  against  the  United 
States  for  costs  or  expenses  in  a  suit  to  which  the  United  States  is  a 
party,  either  on  behalf  of  any  suitor  or  of  any  officer  of  the  Govern- 
ment.   The  Antelope,  12  Wheat.  546-550  (6-725),  Jan.  T.,  1827. 

Prior  to  the  adoption  of  the  rule  the  court  directed  the  clerk,  that 
in  cases  of  reversal,  costs  do  not  go  of  course,  but  in  all  cases  of  affirm- 
ance they  do.  When  a  judgment  is  reversed  for  want  of  jurisdiction, 
it  must  be  without  costs.  Montalet  v.  Murray,  4  Cranch,  46-47  (2- 
546),  Feb.  T.,  1807. 

Where  the  original  defendant  was  also  the  defendant  in  error,  on 
dismissal  of  the  writ  of  error  for  want  of  jurisdiction  the  court  directed 
it  to  be  dismissed  with  costs.  Winchester  v.  Jackson,  3  Cranch,  514 
(2->516),  Feb.  T.,  1806. 

The  Supreme  Court  cannot  give  a  judgment  for  costs  in  a  case  dis- 
missed for  want  of  jurisdiction.  Strader  v,  Graham,  18  Haw,  602  (15- 
464),  Dec.  T.,  1855. 

Where  a  case  is  dismissed  for  want  of  jurisdiction  on  the  face  of  the 
pleadings,  as  a  general  rule  costs  will  not  be  allowed.  That  the  de- 
fendant in  the  court  below  is  the  defendant  in  the  Supreme  Court 
sometimes  constitutes  an  exception.  Where  costs  are  improperly 
allowed  in  favor  of  the  defendant  in  the  court  below,  who  is  also  de- 
fendant in  the  Supreme  Court,  he  is  not  entitled  to  the  benefit  of  such 
exception,  as  the  decree  in  his  favor  must  be  reversed  to  correct  that 
error.    Homthal  v.  Keaiy,  9  WaU.  560-567  (19-562),  Dec.  T.,  1869. 

Where  the  suit  fails  for  want  of  jurisdiction  the  court  has  no  au- 
thority to  award  costs  against  the  losing  party,  as  a  general  rule,  or 
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unless  the  authority  is  conferred  by  statute.  Mansfield,  etc.,  Co.  v. 
Swan,  111  U,S,  379-387  (28-465),  Oct.  T.,  1883. 

The  Supreme  Court  has  jurisdiction  to  determine  the  jurisdiction 
of  the  Circuit  Court,  and  in  a  cause  where  that  court  wrongly  exercises 
jurisdiction  at  the  instance  of  the  plaintiff  in  error,  in  order  to  do 
what  justice  and  right  require,  may  award  costs  against  the  successful 
party  when  a  judgment  is  reversed  for  want  of  jurisdiction  in  the 
court  below.    76.  386. 

The  plaintiff  in  error  is  then  the  loosing  party  in  the  sense  of  having 
ineffectually  invoked  the  jurisdiction  of  the  Circuit  Court.    lb.  386. 

The  court  states  it  has  no  formal  rule  which  covers  the  matter  of 
costs  in  the  case  of  a  reversal  on  the  ground  that  the  lower  court  did 
not  have  jurisdiction,  but  that  Clause  3  of  Rule  24  authorizes  a  dis- 
cretion in  its  application  to  such  cases.    lb.  389. 

If  an  appeal  be  taken  from  a  decree  upon  the  merits,  and  such  decree 
be  affirmed  with  respect  to  the  merits,  it  will  not  be  reversed  upon  the 
question  of  costs.'  Du  Bois  v.  Kirk,  158  U.  S.  58-67  (39-899),  Oct.  T.. 
1894. 

Costs  in  equity  and  admiralty  cases  are  within  the  sound  discretion 
of  the  trial  court.    lb.  67. 

Where  the  Circuit  Court  is  without  jurisdiction  it  has  no  power  to 
do  anything  but  strike  the  case  from  the  docket  and  its  award  of  costs 
is  void.     Naahville  v.  Cooper,  6  WaU.  247-251  (18-852),  Dec.  T.,  1867. 

As  a  general  rule  an  appeal  will  not  lie  in  the  matter  of  costs  alone, 
but  when  the  entire  decree  is  appealed  from,  it  is  competent  for  the 
Supreme  Court  to  consider  whether  the  Circuit  Court  can  give  a  decree 
for  costs  when  it  dismisses  a  suit  for  want  of  jurisdiction.  Heldy  that 
the  Circuit  Court,  having  dismissed  the  bill  for  want  of  jurisdiction,  is 
without  power  to  decree  the  payment  of  costs,  including  an  attorney's 
fee  in  the  nature  of  a  penalty.  Citizens'  Bank  v.  Cannon,  164  U.  S. 
319-323  (41^53),  Oct.  T.,  1896. 

Where  the  trial  court  dismissed  the  action  with  costs,  Held,  it  must 
have  proceeded  upon  the  merits,  for  if  the  dismissal  had  been  for  want 
of  jurisdiction,  no  costa  could  have  been  awarded.  Elk  v.  Wilkins, 
112  U.  S.  94-98  (2S-645),  Oct.  T.,  1884. 

Jurisdiction  to  correct  what  has  been  wrongfully  done  remains  with 
a  court  so  long  as  the  parties  in  the  case  remain  before  it,  either  in  the 
first  instance  or  when  remanded  to  it  by  an  appellate  tribunal,  and 
where  the  judgment  of  the  Circuit  Court  has  been  reversed  for  want 
of  jurisdiction  it  has  power,  after  the  case  is  remanded,  to  render  a 
judgment  in  favor  of  the  defendant  for  the  moneys  wrongfully  col- 
lected from  him  by  the  plaintiff.  Northwestern  Fuel  Co.  v.  Brock; 
139  U.  S.  216-219  (35-153),  Oct.  T.,  1890. 


RULES  OF  THE  SUPREME  COURT  129 

Mr.  Justice  Brewer  states  that  he  had  supposed  the  law  to  be  other- 
wise; that  if  the  court  had  no  jurisdiction  to  render  a  judgment  against 
one  party  it  was  equally  without  jurisdiction  thereafter  in  the  same 
case  to  render  a  judgment  against  the  other  party,  and  announced 
that  he  was  glad  to  know  that  he  was  mistaken  as  to  the  jurisdiction 
of  a  court  to  render  a  judgment  for  the  restitution  of  money  wrong- 
fully collected,  on  a  judgment  reversed.     lb.  221. 

In  all  cases  of  reversal,  if  the  Supreme  Ck)urt  directs  the  court  below 
to  enter  judgment  for  plaintiff  in  error,  it  will  of  course  enter  the  judg- 
ment with  the  costs  of  that  court.  McKnight  v.  Craig,  6  Cranchf 
183-187  (3-194),  Feb.  T.,  1810. 

The  allowance  as  costs,  of  the  fee  of  a  solicitor  by  whose  exertions  a 
fimd  to  be  administered  is  recovered  is  proper,  and  in  fixing  the  amount 
the  court  may  proceed  upon  its  own  knowledge  of  the  value  of  the 
solicitor's  services.  Harrison  v,  Perea,  168  U.  S.  311-^25  (42-483), 
Oct.  T.,  1897. 

Rule  XXV — Opinions  of  the  Court 

(1)  All  opinions  delivered  by  the  court  shall,  immediately 

upon  the  delivery  thereof,  be  handed  to  opinione  recorded  and 
the  clerk  to  be  recorded.     And  it  shall   ^^"vered  to  reporter. 

be  the  duty  of  the  clerk  to  cause  the  same  to  be  forthwith 
recorded,  and  to  deliver  a  copy  to  the  reporter  as  soon  as 
the  same  shall  be  recorded. 

(2)  The  original  opinions  of  the  court  shall  be  filed  with 
the  clerk  of  this  court  for  preservation.     Opiniona  preserved. 

(3)  Opinions  printed  under  the  supervision  of  the  justices 
delivering  the  same  need  not  be  copied   Opinions  printed  under 

-^,  m      t     .     .  Ill*  1       1      A     supervision  of  a  justice, 

by  the  clerk  mto  a  book  of  records;  but   not  copied  in  minutes; 

,     ..  1       t>  1     ,  .1  111     11     when  bound,  deemed  to 

at  the  end  of  each  term  the  clerk  shall   be  recorded, 
cause  such  printed  opinions  to  be  bound  in  a  substantial 
manner  into  one  or  more  volumes,  and  when  so  bound  they 
shall  be  deemed  to  have  been  recorded  within  the  meaning 
of  this  rule. 

Clause  1  promulgated  at  the  January  Term,  1835;  published  in  1  How.  xxxv. 
Became  Clause  1  of  Rule  25  in  the  revision  of  1859,  21  How.  xiv;  108  U.  S.  588. 

Clause  2  promulgated  Mar.  14,  1834,  8  Pet.  vli;  published  as  Rule  41  in  1  How. 
xxxv.  Became  Clause  3  of  Rule  25  in  the  revision  of  1859,  21  How.  xiv,  and  also  in 
the  revision  of  May  1,  1871,  11  Wall.  x.  Made  Clause  2  of  Rule  25.  Jan.  7.  1884. 
108  U.  S.  588. 

Clause  3  promulgated  January  Terra,  1835;  published  in  1  How.  xxxv.  Made 
Clause  2  of  Rule  25  in  the  revision  of  1859,  21  How.  xiv;  amended  as  published  aa 
Clause  3  of  Rule  25.  Jan.  7,  1884,  108  U.  S.  588. 
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Decisions 

The  court  takes  judicial  notice  of  its  own  opinions,  which  it  may 
properly  examine  in  order  to  determine  what  matters  were  considered 
and  upon  what  grounds  the  judgment  was  entered.  Thompson  v. 
Maxwell  L.  G.  and  R.  Co.,  168  U.  S.  451^56  (42-^1),  Oct.  T.,  1897. 

m 

Where  the  decision  involves  no  difficult  or  doubtful  questions  of 
law,  but  a  pure  question  of  fact  depending  on  the  weight  and  compari- 
son of  varying  and  conflicting  evidence,  the  court  will  not  deliver  an 
extended  opinion.  Tyler  v.  Campbell,  106  U,  S.  322  (27-162),  Oct.  T., 
1882. 

In  such  cases  the  court  is  not  justified  in  reproducing  in  its  opinion 
the  facts  on  which  its  judgment  rests.  Harrell  v.  Beall,  17  Wall, 
590-591  (21-693),  Oct.  T.,  1873. 

« 

Rule  XXVI — Call  and  Order  of  the  Docket 

(1)  The  court,  on  the  second  day  in  each  term,  will  com- 
Casea  called  in  order  mence  Calling  the  cases  for  argument  in 
term.— If  neither  party   the  Order  in  which  they  stand  on  the 

ready  case  goes  to  foot      ,      ,     ,  ,  ,     -  i  .         -i 

of  docket.  docket,  and  proceed  from  day  to  day 

during  the  term  in  the  same  order  (except  as  hereinafter 
provided);  and  if  the  parties,  or  either  of  them,  shall  be 
ready  when  the  case  is  called,  the  same  will  be  heard;  and 
if  neither  party  shall  be  ready  to  proceed  in  the  argument, 
the  case  shall  go  down  to  the  foot  of  the  docket,  unless  some 
good  and  satisfactory  reason  to  the  contrary  shall  be  shown 
to  the  court. 

(2)  Ten  cases  only  shall  be  considered  as  liable  to  be  called 

Ten  cases  called  daily  ^^  ^ach  day  during  the  term.  But  on 
on  coming  in  of  court,    ^.j^e  coming  in  of  the  court  on  each  day 

the  entire  number  of  such  ten  cases  will  be  called,  with  a 

view  to  the  disposition  of  such  of  them  as  are  not  to  be 

argued. 

Criminal  casee  may  be  (3)  Criminal  cases  may  be  advanced  by 
advanced  on  motion,      j^g^yg  ^f  ^^o  court  on  motion  of  either 

party. 

(4)  Cases  once  adjudicated  by  this  court  upon  the  merits, 
Cases  formerly  adjudi-   and  again  brought  up  by  writ  of  error  or 

cated  may  be  advanced  ,  ,  ,  i    i         i  <> 

on  motion.  appeal,  may  be  advanced  by  leave  of 

the  court  on  motion  of  either  party. 
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(5)  Revenue  and  other  cases  in  which  the  United  States 

are     concerned,     which     also     involve     or    Revenue  and  other  cases 

affect    some    matter    of   general    public   S?to"ry-^eneSioru.5^ 
interest,  may  also  by  leave  of  the  court   *®^  states. 
be  advanced  on  motion  of  the  Attorney-General. 

(6)  All  motions  to  advance  cases  must  be  printed,  and 
must  contain  a  brief  statement  of  the  Motions  to  advance  to 
matter  involved,   with   the   reasons  for  ^  printed. 

the  application. 

(7)  No*  other  case  will  be  taken  up  out  of  the  order  on  the 
docket,  or  be  set  down  for  any  particular  cases  not  heard  out  of 
day,  except  under  special  and  peculiar   regular  order,  except. 

circumstances  to  be  shown  to  the  court.  Every  case  which 
shall  have  been  called  in  its  order  and  passed  and  put  at  the 
foot  of  the  docket  shall,  if  not  again  reached  during  the 
term  it  was  called,  be  continued  to  the  next  term  of  the  court. 

(8)  Two  or  more  cases,  involving  the  same  question,  may, 
by  the  leave  of  the  court,  be  heard  to-  cases  involving  same 
gether,  but  they  must  be  argued  as  S^g'^tt?  ^^nS  a^- 
one  case.  °^®'*^- 

(9)  If,  after  a  case  has  been  passed  under  circumstances 
which  do  not  place  it  at  the  foot  of  the  cases  passed,  but  not 
docket,  the  parties  shall  desire  to  have  ^J^  'ge^Teinlf^'^o'n 
it  heard,  they  may  file  with  the  clerk   Joint  request  of  counsel. 

their  joint  request  to  that  effect,  and  the  case  shall  then  be 
by  him  reinstated  for  call  ten  cases  after  that  under  argu- 
ment, or  next  to  be  called  at  the  end  of  the  day  the  request 
is  filed.  If  the  parties  will  not  unite  in  such  a  request, 
either  may  move  to  take  up  the  case,  and  it  shall  then  be 
assigned  to  such  place  upon  the  docket  as  the  court  may 
direct. 

(10)  No  stipulation  to  pass  a  case  without  placing  it  at  the 
foot  of  the  docket  will  be  recognized  as  court  wiu  not  recognise 
binding  upon  the  court.  A  case  can  only  piL'^t^'^L^f-^MSsf  bS 
be  so  passed  upon  application  made  and   on  application  and  leave. 

leave  granted  in  open  court. 

Clause  1  promulgated  at  the  January  Term,  1830;  published  in  3  Pet.  xvi,  having 
been  omitted  by  mistake  from  1  Pet.  Published  as  Rule  36  in  1  Uoic.  xxxiii. 
Made  Clause  1  of  Rule  26  in  the  revision  of  1859,  2  Hoto.  xv. 

Clause  2  promulgated  at  the  March  Term,  1830;  published  in  3  PeL  vi.     Published 
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as  part  of  Rule  36  in  1  Bow.  xxziii.  Became  part  of  Rule  26  in  the  revision  of  1859, 
21  How.  xv;  published  as  Clause  2  of  Rule  26  in  108  U.  S.  589. 

Clause  3  promulgated  as  Clause  2  of  Rule  2  at  the  December  Term,  1866,  4  Wall, 
vu.  Made  Clause  3  of  Rule  26  in  the  revision  of  May  1.  1871,  11  WalL  xi;  108 
U,  S.  589. 

Clause  4  promulgated  Jan.  7,  1884,  108  U.  S,  589. 

Clause  5  promulgated  as  Clause  3  of  Rule  2  at  the  December  Term,  1866, 4  WaU, 
vii.  Made  Clause  4  of  Rule  26  in  the  revision  of  May  1, 1871, 11  WaU,  xi.  Becama 
Clause  5  in  the  revision  of  1884,  lOS  17.  jS.  589. 

Clause  6  promulgated  May  3,  1875  as  an  axnendmoit  of  Clause  4,  21  Watt,  v. 
Made  Clause  6  Jan.  7.  1884,  108  U.  S.  589. 

Clause  7  promulgated  at  the  January  Term,  1830;  published  in  3  PeL  xvii.  Made 
part  of  Rule  36;  amended  Feb.  5,  1840,  14  Pel.  xi;  published  as  part  of  Rule  36,  1 
How.  xxxiii  and  21  How.  xv.  Made  Clause  5  of  Rule  26  in  the  revision  of  May  It 
1871. 11  WaU.  xi;  published  as  Clause  7  of  Rule  26  in  108  U.  S.  589. 

Clause  8  promulgated  at  the  December  Term,  1866  as  Clause  4  of  Rule  2,  4  WaU, 
vii.  Made  Clause  6  of  Rule  26  in  the  revision  of  May  1, 1871.  Became  Clause  8  of 
Rule  26.  Jan.  7.  1884;  108  U.  S.  589. 

Clause  9  promulgated  Jan.  18, 1875,  20  WaU.  xvi;  published  in  108  U.  3,  589. 

Clause  10  promulgated  Jan.  18, 1875.  20  WcUl.  xvi;  published  in  108  U.  S.  590. 

* 

Decisions 

The  rule  requiring  causes  to  be  ready  for  hearing  when  reached  will 
be  rigidly  enforced.  Hurley  v.  Jones,  97  U.  8.  31&-319  (24-1009), 
Oct.  T.,  1878. 

The  regular  order  can  be  varied  only  where  the  question  in  dispute 
will  embarrass  the  Goverament  while  it  remains  unsettled.  No  case 
can  be  taken  out  of  its  regular  order  on  the  docket  where  private  in- 
terests only  are  concerned.  United  States  v.  Fossatt,  21  How,  445 
(16-186),  Dec.  T.,  1858. 

Though  the  questions  in  controversy  are  serious,  if  the  case  has  been 
sent  to  the  foot  of  tlie  calendar  under  Rule  26,  the  court  will  not  assign 
a  day  for  argument  out  of  the  regular  order,  where  such  assignment 
would  produce  public  inconvenience  and  injustice  to  others.  Barry 
V.  Mercein,  4  How.  574-576  (11-1109),  Jan.  T.,  1846. 

Note.  In  this  cause  though  the  appearance  of  the  plaintiff  in 
error  was  delayed  by  an  unusual  length  of  passage  from  a  foreign 
country,  and  by  sickness,  the  court  refused  to  make  a  special  order 
giving  the  case  priority. 

Under  Clause  3,  Rule  26,  the  motion  is  addressed  to  the  discretion 
of  the  court,  and  where  the  defendant  is  not  in  jail  a  motion  to  advance 
will  not  be  granted.  Ward  v.  Maryland,  12  Wall.  163-164  (20-260), 
Dec.  T.,  1870. 

A  plaintiff  in  error  convicted  of  an  offense  under  State  laws  is  not 
entitled  to  priority  under  the  Act  of  Jime  30,  1870,  sec.  949,  Rev,  State, 
lb.  164. 

Motions  to  advance  a  criminal  case  must  state  the  facts  in  such 
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manner  that  the  court  may  judge  whether  the  Government  will  be 
embarrassed  by  delay.  United  States  v.  Norton,  91  U.  S.  558  (23- 
251),  Oct.  T.,  1875. 

A  case  in  which  the  revenue  laws  of  a  State  have  been  enjoined, 
will  not  be  given  preference  unless  it  sufficiently  appears  that  the 
operation  of  the  government  of  the  State  will  be  embarrassed  by  the 
delay.  Hoge  v.  Richmond  &  D.  R.  Co.,  93  U.  S,  1-2  (23-781),  Oct.  T., 
1876. 

The  court  must  determine  what  is  sufficient  reason  for  the  priority  of 
revenue  cases  granted  by  sec.  949,  Rev,  Stats. ^  under  all  the  circum- 
stances of  the  case,  and  if  no  disputed  principle  of  law  affecting  any 
other  case  is  discovered,  and  no  question  affecting  the  power  of  the 
State  to  tax  property  other  than  that  of  a  single  litigant,  the  motion 
will  be  denied.    lb.  3. 

The  ordinances  of  a  municipal  corporation  levying  taxes,  cannot 
be  classed  as  revenue  laws  of  a  State  within  the  meaning  of  sec.  949, 
Rev.  State.  City  of  Davenport  v.  Downs,  15  WaU.  390-392  (21-96), 
Dec.  T.,  1872. 

A  case  will  not  be  advanced  for  argument  because  the  court  may 
think  it  has  no  merits.  Amory  v.  Amory,  91  U.  S.  356  (23-436), 
Oct.  T.,  1874. 

Nor  because  both  parties  concur  in  a  motion  to  advance.  A  suit  in 
the  name  of  a  State  upon  the  relation  of  individuals  is  not  entitled 
to  priority  under  sec.  949,  Rev.  Stats.  Miller  v.  New  York,  12  Wall 
159-161  (20-^59),  Dec.  T.,  1870. 

Cases  embraced  by  Paragraph  5  of  Rule  26  will  be  advanced. only  on 
the  motion  of  the  attorney-general  and  in  the  discretion  of  the  coiut. 
Poindexter  v.  Greenhow,  109  U.  S.  63-65  (27-861),  Oct.  T.,  1883. 

Note.  By  a  misprint  the  opinion  refers  to  Paragraph  4  of  Rule  26. 

When  a  cause  is  advanced  to  be  heard  with  another  which  has 
precedence  on  the  docket,  the  two  are  required  to  be  argued  together 
as  one,  except  under  very  peculiar  circumstances.  The  court  cannot 
compel  a  party  against  his  will  to  argue  his  cause  with  another.  Where 
the  court  is  asked  to  advance  a  case  to  be  heard  with  another  cause, 
which  motion  is  denied,  the  court  may  allow  the  party  io  submit 
printed  arguments  in  the  case  having  priority  on  the  questions  therein 
presented,  which  are  common  to  the  two.  Louisiana  v.  New  Orleans, 
103  U.  S.  521  (26-307),  Oct.  T.,  1880. 

Because  the  case  involves  the  same  questions  and  the  construction 
of  the  same  statutes  sought  to  be  reviewed  in  another  cause  pending 
which  has  precedence  on  the  docket,  the  court  will  not  advance  the 
case  to  be  argued  as  one,  where  the  motion  is  resisted.    Ih.  521. 
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Where  the  questions  involved  have  grown  out  of  one  transaction 
and  depend  on  the  same  facts,  the  court  will  not  hear  arguments  in 
cases  separately  and  at  different  terms,  but  will  order  them  to  be 
argued  together.  United  States  v.  Booth,  18  How.  476-479  (15-466), 
Dec.  T.,  1855. 

Rule  XXVII — Adjournment 

The  court  will,  at  every  term,  announce  on  what  day  it 
Adjournment    an-   will  adjoum  at  least  ten  days  before  the 

nounced    ten    days    in     , .  i  •   i       i     n    i        n        i  i    .i 

advance.  time  which  shall  be  nxed  upon,  and  the 

court  will  take  up  no  case  for  argument,  nor  receive  any  case 
upon  printed  briefs,  within  three  days  next  before  the  day 
fixed  upon  for  adjournment. 

Promulgated  as  original  Rule  52  at  January  Term,  1838, 12  Pet.  yiii;  published  as 
Rule  47  in  1  How.  xxxvii,  and  made  Rule  28  in  the  revision  of  the  rules  December 
Term,  1858.  21  How.  xv.  Became  Rule  27  in  the  revision  of  Jan.  7, 1884, 108  U.  8. 
690. 

Rule  XXVIII — Dismissing  Cases  in  Vacation 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
Clerk  may  dismiss  in   pending  in  this  court,  or  the  appellant 

vacation    on    joint    re-  .  n        •  i       i     n   • 

quest.  and  appellee  in  an  app)eal,  shall  in  vaca- 

tion, by  their  attorneys  of  record,  sign  and  file  with  the  clerk 
an  agreement  in  writing  directing  the  case  to  be  dismissed, 
and  sp)ecifying  the  terms  on  which  it  is  to  be  dismissed  as  to 
costs,  and  shall  pay  to  the  clerk  any  fees  that  may  be  due 
to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case 
dismissed,  and  to  give  to  either  party  requesting  it  a  copy  of 
the  agreement  filed;  but  no  mandate  or  other  process  shall 
issue  without  an  order  of  the  court. 

Promulgated  as  original  Rule  64  at  December  Term,  1857,  20  H<no.  iv.  Made 
Rule  29  in  the  revision  at  the  December  Term,  1858,  21  How.  xvi.  Became  Rule 
28  at  the  revision  Jan.  7, 1884;  published  in  108  U.  S.  590. 

Decisions 

Where  parties  have  an  interest  in  the  subject-matter  of  the  suit, 
but  are  represented  by  the  attorney-general  of  the  United  States  as 
their  attorney  of  record,  in  case  the  cause  is  dismissed  upon  a  stipula- 
tion between  the  attorney-general  and  counsel  on  the  other  side,  //cW, 
in  the  dissenting  opinion  by  Mr.  Justice  Miller,  that  the  fact  of  the 
right  and  interest  of  the  parties  might  be  shown  to  the  court  by  affidavit 
or  in  any  manner  to  satisfy  the  court,  and  they  might  resist  a  dismissal 
or  apply  to  set  aside  a  dismissal  ordered.  United  States  v.  B^tudillo, 
1  WaU.  710-718  (17-704),  Dec.  T.,  1863. 
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Where  an  appeal  was  dismissed  on  motion  of  appellant's  cowisel, 
and  after  unreasonable  delay  a  motion  by  other  counsel  was  made 
to  have  the  order  of  dismissal  vacated  and  to  reinstate  the  case  upon 
affidavit  that  his  former  counsel  acted  without  appellant's  knowledge 
or  consent,  the  court  held  that  appellant  must  have  had  knowledge 
of  the  dismissal  and  by  his  long  silence  must  be  held  to  have  acquiesced 
and  ratified  his  counsel's  act;  that  the  motion  was  addressed  to  the 
discretion  of  the  court  and  should  be  denied,  though  the  appellee  filed 
a  consent  to  the  motion.  Deming  v.  United  States,  10  Wall.  251-256 
(19-894),  Dec.  T.,  1869. 

Rule  XXIX — Supersedeas 

SupersedecLS  bonds  in  the  Circuit  Courts  must  be  taken, 
with  good  and  sufficient  security,  that  supersedeas  bonds  in 
the  plaintiff  in  error  or  appellant  shall  SSw  d^eSJ^-TudS- 
prosecute  his  writ  or  appeal  to  effect,  and  Sm-'ai^^damie'I  fo? 
answer  all  damages  and  costs  if  he  fail  ^tibtrci%han  mS^ 
to  make  his  plea  good.  Such  indemnity,  ct^rJ'UrreTeco^" 
where  the  judgment  or  decree  is  for  the  J^ats^'fntSJ^t.^andlSS 
recovery  of  money  not  otherwise  secured,  <^a™*««8  ^^^  <^®*»y- 
must  be  for  the  whole  amount  of  the  judgment  or  decree, 
including  just  damages  for  delay,  and  costs  and  interest 
on  the  appeal;  but  in  all  suits  where  the  property  in  contro- 
versy necessarily  follows  the  event  of  the  suit,  as  in  real 
actions,  replevin,  and  in  suits  on  mortgages,  or  where  the 
property  is  in  the  custody  of  the  marshal  under  admiralty 
process,  as  in  case  of  capture  or  seizure,  or  where  the  proceeds 
thereof,  or  a  bond  for  the  value  thereof,  is  in  the  custody  or 
control  of  the  court,  indemnity  in  all  such  cases  is  only  re- 
quired in  an  amount  sufficient  to  secure  the  sura  recovered 
for  the  use  and  detention  of  the  property,  and  the  costs  of 
the  suit,  and  just  damages  for  delay,  and  costs  and  interest 
on  the  appeal. 

Promulgated  at  December  Term,  1867,  as  original  Rule  32,  6  W(Ul,  v.  Made 
Rule  29  at  the  revision  of  May  1. 1871;  published  in  108  U.  S,  590. 

DedflionB 

Security  upon  writs  of  error  or  appeals  must  be  taken  by  the  judge 
or  justice.  He  cannot  delegate  this  power  to  the  clerk.  O'Reilly  v. 
Edrington,  96  U,  S.  724-727  (24-659),  Oct.  T.,  1877. 

Where  the  clerk  approved  a  bond  under  the  order  of  the  court  below, 
the  Supreme  Court  refused  to  dismiss  the  appeal  and  stated  that  the 
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caae  was  a  proper  one  for  the  application  of  its  rule,  by  which  that 
court  sometimes  refuses  to  dismiss  appeals  and  writs  of  error  where 
there  are  defects  in  the  proceedings,  except  on  failure  to  comply  with 
imposed  terms.     lb.  727. 

Under  sec.  1000,  Rev.  Stats.,  the  power  to  approve  the  security  can 
not  be  delegated  to  a  commissioner  of  court.  Haskins  v.  St.  Louis, 
etc.,  Ry.  Co.,  109  U.  S.  10&-107  (27-873),  Oct.  T.,  1882. 

The  circuit  judge  by  taking  security  and  signing  the  citation  allows  an 
appeal,  without  any  formal  order  of  allowance.  Brandies  v.  Coch- 
rane, 105  U.  S.  262  (26-989),  Oct.  T.,  1881. 

The  security  may  be  approved  by  the  judge  out  of  court  in  vacation. 
Hudgins  v.  Kemp,  18  How.  530-538  (15-514),  Dec.  T.,  1855. 

An  order  of  the  court  allowing  an  appeal  is  in  effect  an  order  to 
send  the  transcript  of  the  record  to  the  appellate  court  and  the  clerk's 
authority  for  making  the  return.  This  order  cannot  legally  be  given 
until  the  security  is  approved.     lb.  539. 

The  security  must  be  given  within  the  time  prescribed  to  obtain  a 
supersedeas  and  be  sufficient  to  cover  the  full  amount  decreed  against 
the  appellant;  unless  he  desires  to  carry  up  the  case  without  supersedeas^ 
when  the  security  need  be  only  to  cover  the  costs  that  may  be  recovered 
against  him  in  the  Supreme  Court.     lb.  539. 

Where  an  appeal  is  taken  in  open  court,  a  memorandum  entry  of  the 
fact  in  the  minutes  or  order  book  is  not  necessary  to  give  it  validity; 
the  party' is  exercising  a  legal  right,  and  the  clerk's  certificate  of  the  * 
fact  is  sufficient.     76.  537. 

Prior  to  the  adoption  of  Rule  29  the  amount  of  the  bond  given  on 
appeals  or  writs  of  error  was  required  to  be  the  amount  of  the  decree 
or  judgment.  There  was  no  discretion  to  be  exercised  by  the  judge 
taking  the  bond  where  the  appeal  or  writ  of  error  operated  as  a  super- 
sedeas.    Jerome  v.  McCarter,  21  Wall.  17-27  (22-516),  Oct.  T.,  1874.' 

Rule  29  is  in  harmony  with  the  Act  of  1789  by  which  the  security 
to  be  taken  is  left  to  the  discretion  of  the  judge  or  justice  accepting 
it.  The  rule  being  for  the  better  adaptation  of  the  practice  to  the 
protection  of  the  rights  of  the  litigants.     lb.  28. 

Upon  the  facts  existing  at  the  time  the  security  is  accepted,  the 
action  of  the  judge  or  justice  within  the  statute  and  rule  is  final,  and 
cannot  be  controlled  by  the  appellate  court  upon  motion.     lb.  30. 

If,  after  the  security  has  been  accepted,  the  circumstances  of  the 
case  or  of  the'  parties  or  of  the  sureties  upon  the  bond  have  changed, 
so  that  the  security  which,  at  the  time  it  was  taken  was  "good  and 
sufficient,"  does  not  continue  to  be  so,  the  Supreme  Court  may,  upon 
proper  application,  make  an  order  as  justice  may  require.    lb.  31. 


/ 


RULES  OF  THE  SUPREME  COURT  137 

Congress  has  not  provided  for  the  furnishing  of  security  for  the 
damages  which  might  be  recovered  in  an  action  for  mesne  profits, 
when  a  writ  of  error  is  taken  from  a  judgment  in  ejectment,  on  which 
nominal  damages  only  are  awarded.  The  Supreme  Court  cannot 
award  damages  except  as  authorized  by  sees.  23,  24  of  the  Judiciary 
Act  of  1789,  wiiich  does  not  cover  cases  of  apprehended  losses  except 
when  they  are  part  of  the  original  suit.  Roberts  v.  Cooper,  19  How. 
373-374  (15-687),  Dec.  T.,  1856. 

Upon  a  money  demand  if  the  judge  who  signs  the  citation  fails  to 
see  that  sufficient  security  is  given,  upon  a  motion  to  enlarge  the 
security  the  Supreme  Court  will  take  care  that  the  party  have  the  full 
security  intended  by  law  in  a  case  where  the  writ  of  error  operates  as 
a  supersedeas.     lb.  374. 

This  case  decided  before  the  amendment  of  Rule  20. 

When  a  writ  of  error  operating  as  a  supersedeas  has  been  dismissed, 
and  a  second  writ  of  error  is  sued  out  after  the  time  limited  by  sec.  23 
of  the  Judiciary  Act  of  1789  to  operate  as  a  supersedeas ,  the  Supreme 
Court  is  not  authorized  to  award  a  supersedeas  to  stay  proceedings 
in  the  lower  court.  Hogan  v.  Ross,  11  How.  294-297  (13-703),  Dec.  T., 
1850. 

When  it  is  desired  to  make  the  appeal  a  supersedeas  the  bond  must 
be  filed  within  ten  days  from  the  rendering  of  the  decree.  The  question 
of  the  sufficiency  of  the  bond  must  be  determined  by  the  judge  who 
signs  the  citation,  but  after  the  appeal  is  allowed  that  question,  as 
well  as  every  other,  becomes  cognizable  in  the  appellate  court,  and  that 
court  may,  in  the  exercise  of  its  appellate  jurisdiction,  increase  or  di- 
minish the  bond,  or  require  additional  security  as  justice  may  require 
French  t?.  Schoemaker,  12  WaU.  86-99  (20-271),  Dec.  T.,  1870. 

Where  execution  of  the  whole  decree  was  stayed  by  another  decree 
at  the  time  the  security  was  given,  after  such  ap]3eal  has  been  dis- 
missed the  supersedeas  may  be  modified.  Wilhams  v,  Claflin,  103 
U.  S.  753  (26-606),  Oct.  T.,  1880. 

On  an  appeal  from  a  decree  for  the  foreclosure  of  a  mortgage  the 

appeal  bond  is  not  intended  for  a  security  for  either  the  amount  of  the 

.  decree,  or  the  interest  accruing  pending  the  appeal,  but  for  such  dam- 

ages  as  may  arise  from  the  delay  incident  to  the  appeal.     Jerome  v. 

McCarter,  21  WaU.  17-32  (22-516),  Oct.  T.,  1874. 

•  Under  Rule  29  in  suits  on  mortgages  the  damages  upon  appeal  to  be 
answered  for  are  only  such  as  are  incident  to  delay  in  the  sale  of  the 
property.  Supervisor  v.  Kennicutt,  103  U.  S.  554-557  (26-488), 
Oct.  T.,  1880. 
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An  appeal  bond  in  an  ordinary  foreclosure  suit  in  the  courts  of  the 
United  States  does  not  operate  as  security  for  the  amount  of  the 
original  decree;  nor  the  interest  accruing  thereon  pending  the  appeal; 
nor  for  the  balance  due  after  applying  the  proceeds  of  the  mortgaged 
premises;  nor  for  the  rents  and  profits  or  use  and  detention  of  the 
property  pending  the  appeal;  but  only  for  the  costs  of  the  appeal;  and 
the  deterioration  or  waste  of  the  property,  and  perhaps  burdens  ac- 
cruing upon  it  for  the  non-payment  of  taxes,  and  loss  by  fire  if  not  prop- 
erly insured.  It  is  very  doubtful  whether  mere  depreciation  in  market 
value  is  any  cause  of  recovery  on  the  bond.  Kountze  v.  Omaha  Hotel 
Co.,  107  U.  S.  378-395  (27-615),  Oct.  T.,  1882. 

Justices  Miller  and  Field  who  participated  in  framing  Rule  29  dis- 
sent, holding  liability  on  the  bond  for  "  use  and  detention "  pending 
the  appeal.     lb.  398. 

Where  the  appeal  bond  requires  the  plaintiff  shall  pay  for  the  "  use 
and  detention"  of  mortgaged  property  during  the  appeal  these  words 
will  be  rejected  and  the  bond  construed  as  having  the  legal  effect 
required  by  the  statute.  The  judge  taking  the  bond  having  no  right 
to  require  such  an  addition  to  the  appeal  and  supersedeas  fixed  by  law. 
lb.  396. 

Though  by  the  form  of  the  bond  the  sureties  are  not  jointly  bound, 
it  being  within  the  discretion  of  the  judge  to  accept  such  a  bond,  his 
action  is  not  reviewable  by  the  Supreme  CJourt.  Insurance  Co.  v. 
Albro  Co.,  112  U.  S.  506-507  (28-809),  Oct.  T.,  1884. 

The  form  of  an  appeal  bond  that  the  appellants  "shall  duly  prosecute 
their  said  appeal  with  effect  and  moreover  pay  the  amount  of  costs  and 
damages  rendered  and  to  be  rendered  in  case  the  decree  shall  be  af- 
firmed," is  correct,  and  in  legal  effect  conforms  to  the  requirement 
of  sec.  1000,  Rev.  Stats.  Gay  v.  Parpart,  101  U.  S.  391  (26-841), 
Oct.  T.,  1879. 

If  the  decree  is  not  substantially  reversed,  it  is  affirmed  and  the  ap- 
peal has  not  been  prosecuted  with  effect.    lb.  392. 

The  power  of  a  judge  of  the  court  below  over  an  appeal  and  security 
in  the  absence  of  fraud  is  exhausted  when  he  takes  the  security  and 
signs  the  citation.  From  that  time  the  control  of  the  supersedeas 
as  well  as  the  appeal  is  transferred  to  the  Supreme  Court,  and  the 
court  below  is  without  power  to  proceed  with  the  execution  of  the- 
decree  appealed  from.  Draper  v.  Davis,  102  U.  S.  370-371  (2^-122), 
Oct.  T.,  1880. 

After  the  acceptance  of  the  bond  for  an  appeal  and  the  docketing 
of  the  cause  in  the  Supreme  0)urt  the  jurisdiction  of  the  court  below 
is  gone,  and  it  has  no  power  to  make  an  order  vacating  its  allowance  of 
an  appeal.     Keyser  v.  Farr,  105  U.  S.  265-266  (26-1026),  Oct.  T.,  1881. 
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A  bond  which  contains  no  security  for  costs  is  insufficient  in  form 
either  for  an  appeal  or  a  supersedeas.  Seward  v.  ComeaU;  102  U.  S, 
161  (26^86),  Oct.  T.,  1880. 

That  the  bond  is  not  sufficient  in  form  does  not  avoid  the  appeal, 
but  the  court  may  impose  terms  for  the  omission.     lb. 

An  order  allowing  an  appeal  is  subject  to  the  power  of  the  Circuit 
Court  so  long  as  the  appeal  remains  unperfected  and  the  cause  has  not 
passed  into  the  jurisdiction  of  the  appellate  tribunal.  Aspen  M*.  &  S. 
Co.  V.  Billings,  150  U.  S.  31-35  (37-988),  Oct.  T.,  1893. 

The  question  of  the  sufficiency  of  the  security  to  operate  as  a  super- 
sedeas  must  be  determined  in  the  first  instance  by  the  judge  who  signs 
the  citation;  but  after  the  allowance  of  the  appeal  this  question,  as 
well  as  every  other  in  the  cause,  becomes  cognizable  in  the  Supreme 
Court.  Rubber  Co.  v.  Goodyear,  6  Wall.  153-157  (18-763),  Dec.  T., 
1867. 

Whenever  security  for  an  appeal  is  accepted  during  a  term  an  appeal 
is  allowed.  Until  the  security  has  been  accepted,  allowance  of  an 
appeal  cannot  be  said  to  have  been  perfected.  Sage  v.  Central  Rail- 
road, 96  U.  S.  712-715  (24-643),  Oct.  T.,  1877;  (Modified  by  Peugh 
V,  Davis,  110  U.  S.  227,  holding  an  appeal  in  term  may  be  allowed 
before  security  given). 

The  refusal  of  the  Circuit  Court  to  accept  a  supersedeas  bond  when 
offered  during  the  term  does  not  prevent  a  judge  of  that  court  or  a 
justice  of  the  Supreme  Court  from  accepting  one  thereafter.    76.  715. 

If  the  security  is  given  and  accepted  in  open  court  during  the  term 
at  which  the  decree  appealed  from  is  rendered,  no  citation  is  neces- 
sary,   lb.  715. 

Even  though  an  appeal  is  asked  for  in  open  court,  if  the  security 
is  not  taken  imtil  after  the  term,  a  citation  should  be  issued  to  bring 
in  the  parties.    lb.  715. 

Without  departing  from  the  rule  announced  in  Jerome  v.  McCarter, 
21  Wall.  17,  the  Supreme  Court  declares  that  fraud  is  always  open  to 
inquiry  and  the  court  will  have  no  hesitation  in  setting  aside  a  super- 
sedeas bond  obtained  by  misrepresentation  amounting  to  fraud  and 
penury.  Raibroad  Co.  v.  Schutte,  100  U.  S.  644-647  (25-605),  Oct.  T., 
1879. 

In  this  case  the  court  exercising  its  discretion,  refused  to  accept  a 
new  bond  in  the  place  of  the  supersedeas  bond  vacated.     lb.  647. 

NoTB.  Where  as  in  Bigler  v.  Waller,  12  Wall.  142,  the  court  states  that 
security  must  be  given  within  ten  days  to  operate  as  a  supersedeas 
it  must  be  remembered  that  these  decisions  were  made  before  the 
amendment  of  sec.  23  of  the  Act  of  1789. 
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The  issuance  of  the  writ  of  error  must  precede  the  execution  of  the 
bondf  but  it  may  be  served  at  any  time  before  or  simultaneously  with 
the  filing  of  the  auperaedeaa  bond,  which  since  the  Act  of  June  1,  1872, 
sec.  1007,  Rev.  Stats,  may  be  executed  within  sixty  days  after  the 
rendition  of  the  judgment.  Telegraph  Co.  v.  Eyser,  19  Wall.  419- 
428  (22-44),  Oct.  T.,  1873. 

The  giving  of  the  bond  is  made  the  condition  of  the  stay.    lb.  428. 

In  brder  that  a  writ  of  error  may  operate  as  a  supersedeas  it  is  nec- 
essaxy  that  a  copy  of  the  writ  be  lodged  for  the  adverse  party  in  the 
clerk's  office  where  the  record  remains,  and  that  the  bond  approved 
by  the  judge  allowing  the  writ  should  also  be  filed  there.  Commis- 
sioners V.  Gorman,  19  WaU.  661-662  (22-227),  Oct.  T.,  1873. 

If  the  writ  of  error  and  bond  are  filed  before  the  expiration  of  ten 
days,  no  execution  can  issue,  so  long  as  the  case  in  error  remains  un- 
disposed of.    lb.  662. 

While  under  the  Act  of  June  1,  1872  (17  Stat.  L.  196),  sec.  11,  a 
supersedeas  may  be  obtained  within  sixty  days  from  time  of  the  entry 
of  the  judgment  as  a  matter  of  right  upon  filing  the  bond,  yet  if  the 
writ  and  bond  are  not  filed  within  ten  days,  such  supersedeas  stays  only 
proceedings  after  filing  the  bond.  It  prevents  further  proceeding  under 
an  execution  which  has  been  issued,  but  does  not  interfere  with  what 
has  already  been  done.     lb.  662. 

The  ten  days  during  which  execution  may  not  issue  begins  to  run 
from  date  of  entry  of  the  judgment  and  not  from  the  date  when  signed. 
lb.  665. 

Note.  After  the  decisions  in  19  WaU.  419,  and  lb.  661,  the  Revised 
Statutes  were  adopted.  As  originally  adopted  no  execution  could  issue 
without  leave  where  the  writ  of  error  might  be  a  supersedeas  until  the 
sixty  days  allowed  for  perfecting  an  appeal  had  expired;  but  by  the  Act 
of  Feb.  18,  1875  (18  Stat.  L.  318),  Congress  amended  the  section  limit- 
ing the  time  for  withholding  execution  to  ten  days. 

The  service  of  the  writ  of  error  or  the  perfection  of  an  appeal  within 
sixty  days,  Simdays  exclusive,  after  the  rendition  of  the  judgment 
complained  of  is  an  indispensable  prerequisite  of  a  supersedeas,  and 
it  is  not  within  the  power  of  a  justice  or  judge  of  the  appellate  court 
to  grant  a  stay  of  process  on  the  judgment  or  decree  if  this  has  not 
been  done.  Kitchen  v.  Randolph,  93  U.  S.  86-92  (23--812),  Oct.  T., 
1876. 

If  a  writ  of  error  has  been  served  within  the  time  required,  a  stay 
may  be  had  as  a  matter  of  right  by  giving  the  required  security  within 
sixty  days,  and  afterwards  as  a  matter  of  favor  if  permission  be  ob- 
tained from  the  designated  judge  or  justice.    lb.  92. 

A  writ  of  error  operates  as  a  supersedeas  only  from  the  time  of  lodg- 
ing the  writ  in  the  office  of  the  clerk  where  the  record  to  be  re-«xamined 
remains.    lb.  88. 
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The  rule  established  m  Sage  v.  Central  Rd.,  96  U.  S,  712;  Kitchen 
V.  Randolph,  93  U,  S.  92,  is  that  to  give  a  justice  or  judge  of  the  ap- 
pellate court  authority  to  grant  a  supersedeas  after  the  expiration  of 
the  sixty  days,  a  writ  of  error  must  have  been  issued  or  an  appeal 
allowed  within  that  time.  Peugh  v,  Davis,  110  U,  S,  227-228  (28- 
128),  Oct.  T.,  1883. 

A  prayer  for  an  appeal  made  in  open  court  and  an  order  allowing 
it  constitute  a  valid  appeal.  The  bond  is  not  essential  to  the  taking 
of  the  appeal  though  it  may  be  to  its  prosecution,  and  the  Supreme 
Court  has  permitted  the  appellant  to  give  a  bond  in  that  court.     76.  228. 

If  an  appeal  is  allowed  by  the  court  in  term  time  without  taking  a 
bond  within  sixty  days  after  rendition  of  the  decree,  a  justice  or  judge 
of  the  appellate  court,  may,  in  his  discretion,  grant  a  supersedeas  after 
the  expiration  of  that  time  imder  sec.  1007,  Rev.  Stats.    lb.  229. 

If  the  bond  has  not  been  furnished  and  accepted  before  the  cause 
has  been  docketed  in  the  Supreme  Court,  that  court  before  dismissing 
the  appeal  will  give  leave  to  supply  the  omission.  Dodge  v.  Knowles, 
114  U.  S.  436-138  (29-297),  Oct.  T.,  1884. 

The  bond  should  be  given  to  the  opposite  party  or  parties  in  the  suit, 
but,  if  irregular  in  this  respect,  it'iis  the  constant  practice  to  allow  such 
defects  to  be  obviated  by  granting  leave  to  file  a  new  bond  within  a 
reasonable  time  to  be  fixed  by  the  court  upon  application.  Bigler  v. 
Waller,  12  WaU.  142-149  (20-262),  Dec.  T.,  1870. 

If  a  supersedeas  is  not  desired,  the  bond  is  only  for  costs  including 
"just  damages  for  delay."    lb.  149. 

Power  t-o  issue  a  supersedeas  to  a  judgment  rendered  in  a  subordinate 
court  does  not  exist  in  the  Supreme  Court,  where  the  writ  of  error  is 
not  Sued  out  and  served  within  ten  (now  sixty)  days  from  the  date  of 
the  judgment.  Slaughter  House  Cases,  10  Wall.  273-291  (19-920), 
Dec.  T.,  1869. 

An  exception  to  the  rule  has  been  made  where  the  delay  is  the  fault 
of  the  court  and  not  of  the  party  and  where  the  granting  of  such  writ 
is  necessary  to  appellate  jurisdiction  because  the  subordinate  court  has 
improperly  rejected  a  proper  bond  offered  in  due  time.    lb.  291. 

A  further  exception  arises  where  the  judgment  or  dedtee  of  the 
highest  court  of  a  State  is  required  to  be  returned  to  the  subordinate 
court  for  execution.  In  such  cases  the  writ  of  error  granted  by  the 
Supreme  Court  may  operate  as  a  supersedeas  if  granted  and  served 
within  ten  (now  sixty)  days  from  the  return  entry  of  the  proceedings 
in  the  court  from  which  the  record  was  removed.    lb.  291. 

Where  the  prescribed  conditions  are  complied  with  appeals  and 
writs  of  error  become  supersedeas  by  virtue  of  the  Act  of  Congress, 
and  not  by  virtue  of  any  process.    lb.  291. 
'Where  the  writ  of  error  is  seasonably  sued  out  and  served  and  a 
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return  thereon  made  and  the  record  filed,  the  Supreme  Court  may 
grant  a  supersedeas  before  the  return-day  of  the  writ.     Ih.  292. 

Jurisdiction  attaches  in  the  appeliat-e  court  to  issue  a  supersedeas 
from  the  time  of  compliance  with  the  conditions  prescribed  by  Con- 
gress to  make  the  writ  of  error  operate  as  a  stay  of  execution,  but  only 
in  cases  of  urgent  necessity  will  the  court  exercise  its  p>ower  before 
the  return-day  of  the  writ  of  error.     76.  292. 

Sec.  1007,  Rev.  Stats.,  to  the  effect  that  in  cases  where  a  writ  of  error 
may  be  a  supersedeas,  executions  shall  not  issue  until  the  expiration 
of  ten  days,  does  not  apply  to  judgments  of  the  highest  court  of  a 
State.     Doyle  v.  Wisconsin,  94  U.  S.  50-52  (24-65),  Oct.  T.,  1876. 

It  was  not  the  intention  of  Congress  to  interfere  at  all  with  the  prac- 
tice of  the  State  courts,  as  to  executions  upon  their  judgments  until  a 
supersedeas  is  actually  perfected.     lb.  52. 

Where  a  ^Tit  of  error  was  sued  out  and  a  bond  given  within  the  time 
prescribed  by  law  to  operate  as  a  supersedeas,  but  no  copy  of  the  writ 
of  error  was  lodged  in  the  clerk's  office  within  the  prescribed  time, 
Held,  the  court  could  not  dispense  with  a  compliance  with  the  statute 
then  in  force;  that  by  the  issuing  and  due  service  of  the  writ,  the  cause 
was  removed  from  the  inferior  court,  but  to  operate  as  a  supersedeas 
the  law  must  be  complied  with.  Railroad  Co.  v.  Harris,  7  Wall.  574- 
575  (1^101),  Dec.  T.,  1868. 

Sureties  upon  the  bond  are  not  required  to  be  residents  of  the  dis- 
trict where  the  bond  is  given.  In  a  case  where  a  proper  bond  was 
refused  because  the  sureties  were  non-residents,  the  court  held  it  doubt- 
ful if  it  might  interfere  by  mandamus,  but  as  the  cause  had  been 
removed  into  the  Supreme  Court  (within  the  time  prescribed  by 
sec.  1007,  Rev.  Stats.)  it  could  issue  a  supersedeas  upon  filing  a  bond 
in  that  court,  and  that  such  power  was  given  by  sec.  14  of  the  Judiciaiy 
Act,  to  render  its  appellate  jurisdiction  effectual.  Ex  parte  Milwaukee, 
etc.,  Co.,  3  WaU.  188-190  (18-676),  Dec.  T.,  1866. 

Supersedeas  is  a  statutory  remedy.  Neither  the  court  nor  judges  can 
disregard  the  requirements  of  the  statute.  If  a  delay  beyond  the 
limited  time  occurs,  the  right  to  the  remedy  is  gone  and  the  successful 
party  holds  the  judgment  or  decree  freed  and  discharged  from  this 
means  of  staying  proceedings  for  its  enforcement.  Sage  v.  Central 
R.  R.  Co.,  93  U.  S.  412-417  (23-935),  Oct.  T.,  1876. 

To  make  a  nunc  pro  tunc  order  effectual  for  the  purposes  of  a  super- 
sedeas it  must  appear  that  the  delay  was  the  act  of  the  court  and  not 
of  the  parties,  and  that  injustice  will  not  be  done.     lb.  417. 

The  rights  of  the  parties  in  respect  to  appeal  are  determined  by  the 
date  of  the  actual  entry,  or  the  signing  and  filing  of  the  final  decree. 
Rubber  Co.  v.  Goodyear,  6  WaU.  153-156  (18-763),  Dec.  T.,  1867.  • 
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Where  through  mistake  or  accident  no  bond  or  a  defective  bond  has 
been  filed  the  Supreme  Court  will  not  dismiss  the  appeal,  except  on 
failure  to  comply  with  its  order  to  give  the  proper  security  within  a 
prescribed  time.  Seymour  v.  Freer,  5  Wall,  822-823  (18-564),  Dec.  T., 
1866. 

The  essentials  of  an  appeal  are  allowance,  citation  to  appellees,  or 
equivalent  notice  or  waiver,  and  the  bringing  up  of  the  record  to  the 
next  term  of  the  Supreme  Court.  Security  for  prosecution  should  be 
taken  by  the  judge  on  signing  the  citation,  but  if  omitted  or  defectively 
performed  a  remedy  may  be  had  in  the  appellate  court  on  motion. 
lb.  823. 

The  prayer  for  the  appeal  and  the  order  allowing  it  constitute  a  valid 
appeal.  The  bond  may  be  given  with  effect  at  any  time  while  the  ap- 
peal is  alive;  it  may  be  given  in  the  appellate  courts,  and  if  the  appeal 
has  been  taken  in  due  time,  even  after  the  time  for  an  appeal  has  ex- 
pired. Edmonson  v.  Bloomshire,  7  WaU,  306-310  (19-92),  Dec.  T., 
1868. 

Where  the  writ  of  error  was  seasonably  taken  and  security  given, 
and  citation  served  so  as  to  operate  as  a  stay  of  execution  and  thereafter 
a  fieri  facias  was  improperly  sued  out  in  the  court  below;  on  motion  to 
quash  the  writ  of  fieri  facias  in  the  Supreme  Court,  that  court  issued 
a  supersedeas  to  suspend  and  quash  the  execution  in  the  court  below, 
remarking  that  it  might  have  been  quashed  by  application  to  that 
court,  but  it  was  equally  competent  for  the  Supreme  Court  to  act. 
Stockton  V,  Bishop,  2  How.  74-75  (11-185),  Jan.  T.,  1844. 

Note.  The  order  from  the  Supreme  Court  to  the  Circuit  Court  is 
printed  at  length. 

A  supersedeas  is  not  obtained  by  virtue  of  any  process  issued  by  the 
Supreme  Court.  It  follows  as  a  matter  of  law,  on  compUance  with  the 
provisions  of  the  Act  of  Congress,  and  the  court  is  not  required  to  issue 
any  writ  to  perfect  the  right  of  a  party  to  that  which  the  law  has  given 
him.     Goddard  v.  Ordway,  94  U.  S.  672-673  (24-238),  Oct.  T.,  1875. 

If  the  court  below,  through  mistake  or  otherwise  is  proceeding  to 
execute  its  judgment  or  decree  notwithstanding  a  supersedeas,  the 
Supreme  Court  may  issue  a  writ  to  restrain  that  action,  in  the  exercise 
of  their  power  under  sec.  716,  Rev.  Stats.,  the  form  of  the  writ  depend- 
ing on  the  particular  circumstances  of  the  case.     lb.  673. 

It  is  not  necessary  in  order  to  charge  the  sureties  in  an  appeal  bond  * 
that  an  execution  on  the  judgment  affirmed  in  the  appellate  court 
should  be  issued  against  the  principal.  All  the  obligors  are  principal 
debtors  to  the  obligee,  and  if  the  judgment  is  affirmed  the  sureties 
become  liable  to  the  same  extent  as  the  principal  obligor.  Babbitt  v. 
Finn,  101  U.  S.  7-14  (25^22),  Oct.  T.,  1879. 
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It  is  not  necessary  that  all  appellants  join  in  the  appeal  bond,  though 
all  must  join  in  the  appeal.  It  is  sufficient  that  the  appeal  bond  is 
approved  by  the  court  as  satisfactory  security  by  whomsoever  executed. 
Brockett  v.  Brockett,  2  How.  238-240  (11-252),  Jan.  T.,  1844. 

■ 

The  object  of  Rule  29  is  to  secure  the  eventual  payment  or  perform- 
ance of  the  judgment  or  decree,  the  execution  of  wliich  is  stayed  by 
the  supersedeas,  in  case  the  appeal  or  writ  of  error  is  not  prosecuted  to 
effect. 

The  rule  is  satisfied  if  the  indemnity  is  commensurate  with  the 
damages  that  may  follow  from  the  stay  which  is  effected.  Ex  parte 
French,  100  U.  S.  1-4  (25-530),  Oct.  T.,  1879. 

Where  a  judgment  runs  against  several  defendants  for  separate 
amounts  and  all  the  defendants  want  the  judgment  reviewed  but  a 
part  only  desire  to  have  execution  stayed,  all  may  join  in  a  writ  of 
error  and  separate  when  they  ask  for  a  stay.    lb.  5. 

The  provision  of  sec.  16  of  the  act  to  regulate  commerce  as  amended 
by  the  Act  of  Mar.  2,  1889  (25  Stat.  L.  855),  that  appeals  from  the 
Circuit  CJourts  should  not  operate  to  stay  the  Circuit  Court's  order  do 
not  prevent  an  appeal  from  a  decree  of  the  Circuit  Court  of  Appeals, > 
from  operating  as  a  supersedeas  upon  its  allow^ancc,  with  approval  of 
security  within  the  prescribed  time.  Louisville  &  N.  R.  Co.  v,  Behlmer, 
169  U.  S.  644-647  (42-890),  Oct.  T.,  1897. 

Rule  XXX — Rehearing 

A  petition  for  rehearing  after  judgment  can  be  presented 
Petitions  for  rehearing   only  at  the  term  at  which  judgment  is 

to     be     printetl,     uup-  .  i  i  i  •    i    i  .      i 

ported    by    certificate  entered,  unless  by  special  leave  granted 

and   preflented  at  term      ,       .  .  .  i    •        •     .      i  i 

judgment  rendered.  duFing  the  term;  and  must  be pnnted,  and 
briefly  and  distinctly  state  its  grounds,  and  be  supported 
by  certificate  of  counsel;  and  will  not  be  granted,  or  permitted 
to  be  argued,  unless  a  justice  who  concurred  in  the  judgment 
desires  it,  and  a  majority  of  the  court  so  determines. 

Promulgated  Jan.  7,  1884.  108  U.  S.  591. 

Decisions 

Except  in  cases  of  fraud  rehearings  are  never  granted  when  the  final 
decree  has  been  entered  and  the  mandate  sent  down,  unless  the  appli- 
cation is  made  at  the  same  term. 

Appellate  courts  have  no  power  to  review  their  own  decision.  Noo- 
nan  v.  Bradley,  12  WaU.  121-129  (20-281),  Dec.  T.,  1870. 

m 

Cases  cited  where  the  rule  has  been  enforced.  Bushnell  v.  Crooke 
M.  &  S.  Co.,  150  U.  S.  82  (37-1007),  Oct.  T.,  1893. 
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After  a  mandate  no  rehearing  will  be  granted,  and  on  a  subsequent 
appeal  nothing  is  brought  up  but  the  proceedings  subsequent  to  the 
mandate.  Sibbald  v.  United  States,  12  Pet,  488-492  (^1169),  Jan.  T., 
1838. 

A  motion  for  a  rehearing  is  one  addressed  to  the  discretion  of  the 
court.  Necessary  jurisdictional  allegations  cannot  properly  be  in^ 
troduced  for  the  first  time  on  a  motion  for  a  rehearing.  Steines  v. 
Franklin  County,  14  WaU.  15-21  (20-848),  Dec.  T.,  1871. 

Decisions  of  State  courts  granting  or  refusing  a  motion  for  a  re- 
hearing in  an  equity  suit  are  not  re-examinable  in  the  Supreme  Court. 
Ih.  21. 

Where  the  court  does  not  of  its  own  motion  order  a  rehearing  it 
will  be  proper  for  counsel  to  submit  without  argument  a  short  written 
or  printed  petition,  or  suggestion  of  the  important  points,  and  upon 
^  such  submission  if  any  judge  who  concurred  in  the  decision  thinks 
proper  to  move  for  a  rehearing  the  motion  will  be  considered.  Public 
Schools  V.  Walker,  9  WaU.  603-604  (1^-650),  Dec.  T.,  1869. 

No  reargument  will  be  granted  unless  a  member  of  the  court  w^ho 
concurred  in  the  judgment  desires  it,  and  when  that  is  the  case,  the 
court  of  its  own  accord  will  apprise  coimsel  of  its  wishes  and  designate 
the  points  on  which  it  desires  to  hear  them.  Brown  v.  Aspden,  14 
How.  25-27  (14-312),  Dec.  T.,  1852. 

No  rehearing  will  be  granted  unless  some  member  of  the  court  who 
concurred  in  the  judgment  expresses  a  desire  for  it,  and  not  then  unless 
the  proposition  receives  the  support  of  a  majority  of  the  court.  Ambler 
V.  Whipple,  23  WaU.  278-280  (23-127),  Oct.  T.,  1874. 

After  the  end  of  the  term  the  court  may  do  no  more  than  correct 
any  clerical  errors  that  may  be  found  in  the  record.  It  has  no  power 
to  call  back  parties  then  discharged.  Brooks  v.  Railroad  Co.,  102 
U.  S.  107  (26-92),  Oct.  T.,  1880. 

Where  in  the  printing  of  the  record  there  was  by  accident  omitted 
the  return  to  the  citation  by  which  it  appeared  that  the  citation  was 
never  served,  a  decree  rendered  at  one  term  in  a  cause  heard,  without 
appearance  of  appellee  on  motion  at  the  next  term  to  set  aside  and 
annul  the  decree,  was  held  to  be  within  the  power  of  the  court  to  reach, 
which  it  did  by  declaring  its  decree  rendered  null  and  void  and  re- 
voking its  mandate  theretofore  sent  to  the  coiurt  below.  The  decree 
and  mandate  are  set  out  in  the  cause.  Ex  parte  Anderson  Crenshaw,  15 
Pet.  119-124  (10-684),  Jan.  T.,  1841. 

10 
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Rule  XXXI — Form  of  Printed  Records  and  Briefs 
All  records,  arguments,  and  briefs,  printed  for  the  use  of 
Records  and  briefs,  form   the  court,  must  be  in  such  form  and  size 

of   and    sise    to    make     .,      ,      .1  .  •         1        1  1 

an  octavo  volume,  on   that   they   can   be  convemently  bound 

unbiased  paper,  of  pica     ,  ,,  ^  ,  ,. 

or  larger  type.  together,   SO   as   to   make   an   ordmary 

octavo  volume;  and,  as  well  as  all  quotations  contained 
therein,  and  the  covers  thereof,  must  be  printed  in  clear  type 
(never  smaller  than  small  pica)  and  on  unglazed  paper. 

Promulgated  Dec.  19,  1879,  100  U.  S.  ix;  published  in  108  (7.  8.  591;  amended 
October  Term,  1899.  Amendment  promulgated  May  14,  1900,  178  U,  S.  618 
(44-1223). 

Decisions 

Rule  31  relates  only  to  the  form  and  size  of  the  printed  records, 
briefs,  and  arguments  and  has  nothing  to  do  with  the  clerk's  fee  for 
printing  the  record.  Bean  v.  Patterson,  110  I/.  S,  401-403  (28-191), 
Oct.  T.,  1883. 

Rule  XXXII — Writs  of  Error  and  Appeals  Under  the  Act 
of  Feb,  25,  1889,  Chap,  236,  or  Under  Sec.  5  of  the  Act 
3/  Afar.  3,  1891,  Chap.  517 

Cases  brought  to  this  court  by  writ  of  error  or  appeal. 
Cases  certified  on  que*-   Under  the  Act  of  Feb.  25,  1889,  chap.  236, 

tion  of  jurisdiction  ad-  .  ^./..i        *  #••»»         t^    ^/-.*%^ 

vanced  on  motion.  or  Under  sec.  5  of  the  Act  of  Mar.  3,  1891, 
chap.  517,  where  the  only  question  in  issue  is  the  question 
of  the  jurisdiction  of  the  court  below,  will  be  advanced  on 
motion,  and  heard  under  the  rules  prescribed  by  Rule  6,  in 
regard  to  motions  to  dismiss  writs  of  error  and  appeals. 


A  similar  rule  for  causes  brought  up  under  sec,  6  of  the  Act  of  Mar.  3,  1875 
promulgated  Jan.  16,  1882  as  Rule  32,  104  U.  S.  ix;  published  in  108  U.  8.  691; 
amended  Mar.  10. 1890,  133  U.  8,  711;  again  amended  Nov.  28, 1892, 146  U.  S.  707. 

DeciBions 

The  Act  of  Mar.  3,  1891,  nowhere  imposes  a  peciiniary  limit  upon 
the  appellate  jurisdiction  of  the  Supreme  Court  or  the  Circuit  Court 
of  Appeals  from  a  District  or  Circuit  Court  of  the  United  States.  The 
Paquette  Habana,  175  U.  S.  677-683  (44-322),  Oct.  T.,  1899. 

Where  the  contention  is  that  a  Circuit  or  District  Court  of  the 
United  States  never  acquired  jurisdiction  over  the  defendant  by  a 
valid  service  of  process,  as  in  such  case  there  would  be  an  entire  want 
of  jurisdiction,  any  judgment  rendered  therein  can  be  reviewed  by 
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the  Supreme  Court  on  a  writ  of  error  directly  sued  out  to  that  court. 
Sheppard  v.  Adams,  168  U.  S.  618-623  (42-603),  Oct.  T.,  1897. 

Note.  The  case  of  Smith  r.  McKay,  161  U.  S.  355  (40-731),  dis- 
tinguished. 

Where  the  bill  in  the  Circuit  Court  makes  a  case  within  either  of  the 
three  last  clauses  of  sec.  5  of  the  Act  of  Mar.  3,  1891,  a  certificate  of  the 
circuit  judge  raising  only  the  question  of  the  jurisdiction  of  that  court 
as  a  court  of  the  United  States  cannot  narrow  the  jurisdiction  of  the 
Supreme  Court  to  review  the  whole  case,  and  such  certificate  is  un- 
necessary.    Giles  V.  Harris,  189  U.  S,  475-486  (47-912),  Oct.  T.,  1902. 

An  erroneous  conclusion  of  a  Circuit  or  District  Court  upon  a  con- 
tention addressed  to  the  merits,  of  a  charge  for  contempt  of  court, 
where  jurisdiction  over  the  person  and  subject-matter  is  obtained, 
cannot  be  reviewed  by  the  Supreme  Court  on  a  certificate  under  sec.  5, 
Clause  1  of  the  Act  of  Mar.  3,  1891.  O'Neal  v.  United  States,  190 
U.  S.  36-38  <47-946),  Oct.  T.,  1902. 

A  contempt  proceeding  in  effect  a  criminal  case  is  not  reviewable 
by  the  Supreme  CoUrt  on  appeal  or  error  (but  may  only  be  reached 
by  certiorari).    Ih.  38. 

Where  the  jurisdiction  of  the  court  below  is  in  issue  and  the  case  is 
certified  to  the  Supreme  Court,  the  certificate  must  be  granted  during 
the  term  at  which  the  judgment  or  the  decree  is  entered.  Colvin  v. 
Jacksonville,  158  U.  S.  456^57  (39-1053),  Oct.  T.,  1894. 

In  the  disposition  of  the  case  the  court  is  confined  to  the  certificate. 
i&.  459. 

A  direct  appeal  to  the  Supreme  Court  from  the  District  or  C])ircuit 
Court  will  not  lie  on  an  issue  as  to  the  jurisdiction  of  the  court  below 
unless  the  question  of  jurisdiction  is  certified  during  the  term  at  which 
the  final  decree  is  rendered.  Merritt  v.  President,  etc.,  167  U.  8,  745 
(42-1209),  Oct.  T.,  1897. 

In  a  case  where  the  jurisdiction  of  the  Circuit  Court  is  in  issue  a 
certificate  by  that  court  presenting  such  question  for  determination 
to  the  Supreme  Court  is  required,  and  the  absence  of  such  certificate 
is  fatal.     Maynard  v.  Hecht,  151  U.  S,  324-328  (38-181),  Oct.  T.,  1893. 

The  absence  of  such  certificate  cannot  be  helped  out  by  resort  to  a 
petition  for  the  writ  of  error,  nor  to  an  assignment  of  errors,  though 
each  of  them  raises  the  question  of  jurisdiction,  as  the  certificate  is 
made  an  absolute  prerequisite  by  sec.  5  of  the  Act  of  Mar.  3,  1891. 
lb.  328. 

If  the  jurisdictional  question  is  not  certified  during  the  term  the 
defect  cannot  be  remedied  by  granting  leave  to  remand  the  cause  for 
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correction  of  the  record  by  the  addition  of  a  certificate.    Tlie  Bayoune, 
159  U.  S.  687-693  (40-309),  Oct.  T.,  1895. 

The  allowance  of  an  appeal  upon  the  ground  that  the  trial  court  was 
without  jurisdiction  to  make  the  decree  without  specifying  the  ques- 
tion of  jurisdiction,  and  otherwise  proceeding  as  if  the  appeal  were 
on  the  whole  case,  cannot  be  treated  as  the  certificate  required  by 
sec.  5  of  the  Act  of  Mar.  3,  1891.    lb.  693. 

As  the  parties  are  out  of  court  at  the  close  of  the  term  at  which  the 
final  judgment  or  decree  is  entered  and  the  litigation  there  is  at  an 
end,  the  trial  court  has  no  power  to  grant  a  certificate  upon  the  ques- 
tion of  jurisdiction  thereafter,  and  cannot  certify  nunc  pro  tuncj  if  no 
such  certificate  was  made  or  intended  to  be  made  during  the  term. 
Re  Lehigh  Mining  &  Mfg.  Co.,  156  U.  S.  322-327  (39-440),  Oct.  T., 
1894. 

Where  the  judgment  recites  that  the  cause  was  dismissed  for  want 
of  jurisdiction  and  in  the  order  allowing  the  writ  of  error,  that  it  was 
allowed  upon  the  question  of  jurisdiction,  and  the  bill  of  exceptions 
as  certified  presents  the  question  of  jurisdiction  as  the  only  question 
involved,  it  will  be  a  sufficient  certification.     Ih.  327. 

If  objection  to  the  jurisdiction  is  made  and  jurisdiction  sustained 
the  defendant  may  preserve  the  question  by  a  certificate  in  the  form 
of  a  bill  of  exceptions,  and  if  the  final  judgment  is  against  him,  may 
at  the  proper  time  bring  the  case  directly  to  the  Supreme  Court  on 
the  question  of  jurisdiction.    Ih.  328. 

It  is  not  necessary  that  the  word  ''certify"  shall  be  formally  used; 
but  no  mere  suggestion  that  the  jurisdiction  of  the  court  was  in  issue 
will  answer.  The  record  must  affirmatively  show  that  the  trial  court 
sent  up  for  consideration  the  single  definite  question  of  jurisdiction. 
Shields  v.  Coleman,  157  U.  S.  168-176  (39-663),  Oct.  T.,  1894. 

It  is  sufficient  that  there  shall  be  a  plain  declaration  that  the  single 
matter  which  is  by  the  record  sent  up  to  the  Supreme  Court  for  de- 
cision is  a  question  of  jurisdiction,  and  the  precise  question  clearly, 
fully,  and  separately  stated.     76. 177. 

Where  after  the  evidence  was  closed  the  court  declined  to  subnut 
the  case  and  entered  an  order  that  "it  appearing  that  this  court  has 
not  jurisdiction  of  the  subject-matter  of  this  action  it  is  ordered  that 
this  case  be  and  the  same  is  hereby  dismissed,"  upon  which  judgment 
a  writ  of  error  was  sued  out.  Held,  that  as  the  Circuit  0)urt  had  made 
no  certificate  of  the  question  of  its  jurisdiction  the  judgment  could 
not  be  reviewed,  and  the  writ  of  error  was  dismissed.  Davis  v,  Rankin, 
162  U.  S.  290-291  (40-973),  Oct.  T.,  1895. 

If  the  writ  of  error  is  allowed  upon  the  petition  of  the  original  plain- 
tifit  asking  for  a  review  of  a  judgment  dismissing  the  action  for  want  of 
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jurifldiction,  and  the  only  question  tried  and  decided  by  the  court 
below  was  a  question  of  jurisdiction  (in  this  case  overruling  a  de- 
murrer to  a  plea  to  the  jurisdiction),  that  question  is  sufficiently 
certified  where  the  petition  for  the  writ  of  error  asked  only  for  a  review 
of  the  question  of  jurisdiction.  Interior  Construction  Co.  v.  Gibney, 
160  U.  S,  217-219  (40-401),  Oct.  T.,  1895. 

if  both  a  question  of  jurisdiction  and  other  questions  were  before 
the  court  below  and  a  writ  of  error  is  allowed  in  the  usual  and  general 
form  to  review  its  judgment,  without  defining  or  indicating  any  specific 
question  c^  jurisdiction,  the  Supreme  Court  cannot  take  jurisdiction 
under  the  first  paragraph  of  sec.  5  of  the  Act  of  Mar.  3,  1891,  as  there 
is  no  such  clear,  full  and  separate  statement  of  a  definite  question  of 
jurisdiction  as  will  supply  the  want  of  a  formal  certificate  under  the 
first  clause  of  that  act.  Chappell  v.  United  States,  160  U,  S,  499- 
608  (40-613),  Oct.  T.,  1896. 

The  fifth  section  of  the  Act  of  Mar.  3,  1891,  doea  not  authorize  a 
direct  appeal  to  the  Supreme  Court  in  a  suit  involving  the  jurisdiction 
of  the  Circuit  Court  over  another  suit  previously  determined  in  that 
court.  Carey  v.  Houston  <k  T.  C.  R.  Co.,  150  U.  S.  170-180  (37-1044), 
Oct.  T.,  1893. 

Where  the  case  is  disposed  of  on  motion  to  dismiss,  an  order  to 
advance  on  motion  of  appellants  imder  Rule  32  will  not  be  made. 
Aspen  M.  <fe  S.  Co.  v,  Billings,  150  U,  S.  31-34  (37-987),  Oct.  T.,  1893. 

A  writ  of  error  to  a  State  court  which  affirmed  a  judgment  of  a  trial 
court  refusing  to  yield  its  jurisdiction  on  a  petition  for  removal,  Held, 
within  the  spirit  of  Rule  32  and  may  be  advanced  and  heard  under  the 
rules  prescribed  by  Rule  6  in  regard  to  motions  to  dismiss.  Burling- 
ton, C.  R.  <fe  N.  Ry.  Co.  v,  Dann,  121  U,  S.  182  (30-885),  Oct.  T.,  1886. 

Cases  advanced  under  Rule  32  are  submitted  like  motions  to  dis- 
miss under  Rule  6;  on  printed  briefs  after  service  of  notice  and  brief  as 
required  by  Rule  6,  sec.  4.  Fletcher  r.  Hamlet,  116  U.  S.  408-409 
(29-679),  Oct.  T.,  1885. 

Motions  imder  this  rule  should  be  accompanied  by  an  agreed  state- 
ment of  the  case  or  by  such  extracts  from  the  record  as  will  show  that 
the  case  is  one  to  which  the  rule  is  applicable.  Call  v.  Palmer,  106 
I/.  S,  39  (27-61),  Oct.  T.,  1882. 

Heldf  when  the  rule  applied  to  writs  of  error  and  appeals  under 
sec.  6  of  the  Act  of  Mar.  3,  1875,  that  it  was  to  be  invoked  only  upon 
writs  of  error  and  appeals  from  orders  of  the  Circuit  Cburts  remanding 
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cauBes  which  had  been  removed  from  State  courts,  and  from  orders 
dismissing  suits  because  they  did  not  really  and  substantially  involve 
controversies  within  the  jurisdiction  of  the  Circuit  Courts,  or  because 
the  parties  had  been  improperly  made  or  joined,  for  the  purpose  of 
creating  a  case  cognizable  under  that  act.  Poindexter  v,  Greenhow, 
109  U.  S.  63-^4  (27-861),  Oct.  T.,  1883. 

It  is  plain  that  it  was  the  intent  of  Congress  that  a  party  whose 
suit  has  been  dismissed  by  a  Circuit  Court  for  want  of  jurisdiction 
shall  have  the  right  to  have  such  judgment  reviewed  by  the  Supreme 
Court.  Wetmore  v.  Rymer,  169  U.  S.  115-118  (42-683),  Oct.  T., 
1897. 

The  opinion  refers  to  the  Act  of  Mar.  3,  1875  (18  Stat.  L.  472);  the 
Act  of  Aug.  13,  1888  (25  Stat.  L.  433),  repealing  the  last  paragraph  of 
sec.  5  of  the  Act  of  Mar.  3,  1875;  the  Act  of  Feb.  25,  1889  (25  Stat.  L. 
693),  and  the  Act  of  Mar.  3,  1891,  and  in  a  cause  where  the  Circuit 
Court  dismissed  the  suit  as  not  within  the  jurisdictional  amount, 
reviewed  the  judgment  on  a  writ  of  error  to  the  Circuit  Court,  and 
stated  that  as  prescribed  by  sec.  5  of  the  Act  of  Mar.  3,  1891,  the 
question  of  the  jurisdiction  of  the  Circuit  Court  was  alone  presented 
for  decision.    /6.  118-119. 

The  question  of  the  value  of  the  property  in  dispute  and  whether  it 
is  of  a  value  sufficient  to  give  the  Circuit  CJourt  jurisdiction  is  purely 
one  of  fact;  yet  if  that  question  is  determined  by  the  court  without  a 
jury  upon  affidavits,  upon  a  writ  of  error,  the  Supreme  Court  is  not 
restricted  to  errors  of  law  shown  by  the  record,  but  may  review  the 
question  of  fact  and  determine  upon  the  evidence  in  the  record  whether 
the  dismissal  for  want  of  jurisdiction  was  warranted.     lb.  119-123. 

Where  the  question  of  the  jurisdiction  of  the  Circuit  CJourt  is  raised, 
either  by  the  defendant  or  by  the  court  on  its  own  motion,  the  court 
may  order  the  issue  tried  by  the  jury,  or  himself  hear  and  determine  it; 
but  if  the  court  determines  the  question,  its  action  must  be  in  a  form 
that  wiU  enable  the  Supreme  Court  to  review  its  judgment,  so  far  as  to 
determine  whether  the  conclusion  of  the  court  was  warranted  by  the 
evidence.    76.  120-122. 

Prior  to  the  Act  of  Mar.  3,  1875,  questions  going  to  the  jurisdiction  of 
the  court  could  only  be  raised  by  a  plea  in  abatement  in  the  nature  of 
a  plea  to  the  jurisdiction,  and  whether  the  plea  presented  questions 
of  law  or  questions  of  fact  when  presented  for  review  by  an  agreed  state- 
ment of  facts  or  upon  exceptions  to  the  ruling  of  the  trial  court,  only 
questions  of  law  were  reviewable  on  writ  of  error.     lb.  119. 

If  when  the  Circuit  Court  dismisses  a  cause  because  the  necessary 
diversity  of  citizenship  is  not  affirmatively  shown  on  the  record,  the 
plaintiff  in  the  court  below  takes  the  case  to  the  Court  of  Appeals,  its 
decision  will  be  final.  Benjamin  v.  New  Orleans,  169  U.  S.  161-164 
(42-702),  Oct.  T.,  1897. 
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In  order  to  bring  a  case  within  ClauBe  3  of  sec.  5  of  the  Act  of  Mar.  3, 
1891,  which  allows  a  direct  appeal  to  the  Supreme  Court  "  in  any  case 
which  involvep  the  construction  or  application  of  the  Constitution  of 
the  United  Siates/'  the  Circuit  Court  must  have  construed  the  Con- 
stitution or  applied  it  to  the  case,  or  have  been  requested,  and  have 
declined  or  omitted,  to  construe  or  apply  it.  Cornell  v.  Green,  163 
U.  S.  75-78  (41-77),  Oct.  T.,  1895. 

Rule  XXXIII — Models,  Diagrams,  and  Exhibits  of  Material 

(1)  Models,  diagrams,  and  exhibits  of  material  forming 
part  of  the  evidence  taken  in  the  court   Modeb,  etc.,  furnished 

.     ,  .  1*         •      .1  •  .       one  month  in  advance 

below,  m  any  case  pendmg  in  this  court,   of  hearing. 
on  writ  of  error  or  appeal,  shall  be  placed  in  the  custody  of 
the  marshal  of  this  court  at  least  one  month  before  the  case 
is  heard  or  submitted. 

(2)  All  models,  diagrams,  and  exhibits  of  material,  placed 
in  the  custody  of  the  marshal  for  the  Removed  by  the  parties 
inspection  of  the  court  on  the  hearing  of   ^^^^^  hearing. 

a  case,  must  be  taken  away  by  the  parties  within  one  month 
after  the  case  is  decided.  When  this  is  not  done,  it  shall  be 
the  duty  of  the  marshal  to  notify  the  counsel  in  the  case,  by 
mail  or  otherwise,  of  the  requirements  of  this  rule;  and  if 
the  articles  are  not  removed  within  a  reasonable  time  after 
the  notice  is  given,  he  shall  destroy  them,  or  make  such  other 
disposition  of  them  as  to  him  may  seem  best. 

Promulgated  Nov.  13,  1882.  106  U.  S,  vii;  published  in  108  U,  S.  592;  amended 
October  Term,  1885,  115  U.  S,  701. 

Rule  XXXIV — Ctcstody  of  Prisoners  on  Habeas  Corpus 

(1)  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  declining  to  grant  the  writ  of   On  habeas  corpus,  the 

,  jj?j.v  •  custody  of  prisoner  not 

habeas  corpus,  the  custody  of  the  pnsoner  disturbed  by  an  appeal, 
shall  not  be  disturbed. 

(2)  Pending  an  appeal  from  the  final  decision  of  any  court 
or  judge  discharging  the  writ  after  it  ^hen  the  writ  is  dis- 
has  been  issued,  the  prisoner  shall  be  t'^^l;^  *Vo  ?&' 
remanded   to   the   custody   from   which   ^~"*  '^^''^  ^^•^^"• 

he  was  taken  by  the  writ,  or  shall,  for  good  cause  shown,  be 
detained  in  custody  of  the  court  or  judge,  or  be  enlarged  upon 
recognizance  as  hereinafter  provided. 
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(3)  Pending  an  appeal  from  the  final  decision  of  any  court 
Pending  an  appeal  from  ^r  judge  discharging  the  prisoner,  he 
Snef  enuig^'^oTre^g^  shall  be  enlarged  upon  recognizance,  with 
'**'*°®®-  surety,   for   appearance   to   answer   the 

judgment  of  the  appellate  court,  except  where,  for  special 
reasons,  sureties  ought  not  to  be  required. 

Promulgated  Mar.  20,  1886;  amended  May  10.  1886.  117  U,  S,  708. 

Decisions 

Sec.  752,  Rev.  Stats. ,  gives  power  to  the  justices  of  the  Supreme 
Court  and  judges  of  the  Circuit  and  District  Courts  to  grant  writs  of 
habeas  corptis,  but  sec.  764,  Rev.  Stats. ^  as  amended  by  the  Act  of 
Mar.  3,  1885,  gives  an  appeal  to  the  Supreme  Court  in  habeas  corpus 
cases  only  from  the  final  decision  of  a  Circuit  Court.  A  decision  of  a 
judge  sitting  as  a  judge,  and  not  as  a  court,  is  not  appealable.  Carper 
V.  Fitzgerald,  121  U.  S.  87--89  (30-883),  Oct.  T.,  1886. 

An  order  that  the  papers  and  the  judge's  order  thereon  be  filed  and 
recorded  in  the  Circuit  Court  does  not  make  the  decision  of  a  judge, 
sitting  as  judge,  a  decision  of  the  court.     lb.  89. 

The  purpose  of  Rule  34  is  to  regulate  proceedings  under  sees.  863, 
864,  Rev.  Stats.  ^  made  under  powers  conferred  by  sec.  765,  Rev.  Stats. 
/6.  89. 

As  writs  of  error  from  the  Supreme  Court  can  only  go  to  the  highest 
court  of  a  State,  it  will  not  lie  to  review  the  order  of  a  State  judge  at 
chambers.  McKnight  v.  James,  155  U.  S.  685-687  (39-311),  Oct.  T., 
1894. 

The  general  rules  for  review  in  courts  of  the  United  States  and  their 
practice  in  habeas  corpus  cases  stated.  Whittier  v.  Tomlinson,  160 
U.  S.  231-238  (40-411),  Oct.  T.,  1895. 

No  order  staying  proceedings  under  State  authority  is  made  a  con- 
dition of  the  stay  granted  by  sec.  766,  Rev.  Stats.,  while  proceedings 
on  appeal  are  being  determined;  the  bare  pendency  of  the  appeal  has 
the  effect  to  stay  proceedings  in  tlje  State  court.  Lambert  v.  Barrett, 
159  U.  S.  660-662  (40-297),  Oct.  T.,  1895. 

A  habeas  corpus  case  not  being  one  in  which  the  matter  in  contro- 
versy involves  a  money  value,  may  not  be  app>ealed  from  the  Circuit 
Court  of  Appeals  under  sec.  6  of  the  Act  of  Mar.  3,  1891,  but  is  made 
final  in  the  Court  of  Appeals  and  reviewable  on  certiorari.  Lau  Ow 
Bew  V.  United  States,  144  U.  S.  47-58  (36-^45),  Oct.  T.,  1891. 

An  order  of  a  District  Court  in  a  habeas  corpus  case  is  reviewable 
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upon  appeal  and  not  by  writ  of  error.     Rice  v.  Ames,  180  U.  S.  371- 
374  (45-581),  Oct.  T.,  1900. 

An  appeal  may  be  direct  to  the  Supreme  Court  where  the  constitu- 
tionality of  the  statute  under  wliich  the  complaint  upon  which  the 
prisoner  is  held  is  founded,  is  drawn  in  question;  and  where  an  appeal 
or  writ  of  error  is  taken  direct  to  the  Supreme  Court  under  sec.  5  of 
the  Act  of  Mar.  3,  1891,  is  a  case  where  the  constitutionality  of  a  law 
of  the  United  States  is  drawn  in  question,  that  court  acquires  juris- 
diction of  the  entire  case  and  all  questions  involved  in  it.  Homer  v. 
United  States,  143  U.  S.  570-576  (36-269),  Oct.  T.,  1891. 

Appeals  from  decrees  of  Circuit  Courts  in  habeas  corpus  cases  cannot, 
since  the  Act  of  Mar.  3,  1891,  be  taken  directly  to  the  Supreme  Court 
except  in  the  class  of  cases  mentioned  in  sec.  5  of  that  act.  Cross 
V.  Burke,  146  U.  S.  82-88  (36-899),  Oct.  T.,  1892. 

The  history  of  the  legislation  by  Congress  upon  the  subject  of  habeas 
corpus  set  forth.     76.  82. 

Where  a  prisoner  is  in  custody  by  virtue  of  a  State  statute  a  writ 
of  habeas  corpus  will  not  be  issued  unless  such  statute  is  in  conflict 
with  the  Constitution  of  the  United  States.  Andrews  v.  Swartz,  156 
U,  S.  272-275  (39-423),  Oct.  T.,  1894. 

The  statement  in  Ez  parte  Chetwood,  165  U.  S.  443-462  (41-788), 
that  judgments  in  proceedings  in  contempt  are  not  reviewable  on 
appeal  or  error  to  the  Supreme  Court,  was  made  with  reference  to 
independent  proceedings  for  contempt  in  the  Federal  courts,  being 
considered  criminal  proceedings;  it  does  not  apply  to  appeals  from  the 
highest  court  of  a  State  dismissing  a  writ  of  habeas  corpus  issued  by 
one  of  its  judges,  as  against  a  right  specially  set  up  and  claimed  by  a 
person  in  custody  for  contempt,  that  he  is  denied  his  liberty  in  con- 
travention to  the  Constitution,  laws,  or  a  treaty  of  the  United  States. 
Tinsley  v.  Anderson,  171  U.  S.  101-105  (4^-96),  Oct.  T.,  1897. 

Where  the  applicant  for  the  writ  of  habeas  corpus  is  alleged  to  be 
restrained  in  violation  of  the  Constitution  or  some  law  or  treaty  of 
the  United  States,  the  appeal  from  a  final  decision  of  the  CJircuit  Courts 
Is  directly  to  the  Supreme  Court.  Craemer  v.  Washington,  168  U.  S. 
124-128  (42-408),  Oct.  T.,  1897. 

If  the  restraint  in  such  case  is  by  any  State  court  or  by  or  under 
the  authority  of  any  State,  further  proceedings  cannot  be  had  against 
him,  pending  the  appeal.     lb.  128. 

• 

Although  the  circuit  judge,  upon  dismissal  of  a  petition  for  a  writ 
of  habeas  corpus  for  want  of  jurisdiction,  signs  a  certificate  of  that  fact, 
upon  an  appeal  from  the  order,  the  Supreme  Court  is  not  limited  to 
the  question  of  jurisdiction  as  in  ordinary  suits,  as  sec.  761,  Rev.  Stats., 
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is  applicable  to  the  Supreme  Court.    Storti  v.  Massachusetts,  183  U,  S. 
138-143  (46-124),  Oct.  T.,  1901. 

Where  the  record  shows  that  while  the  original  order  of  discharge 
was  made  at  chambers  and  being  an  order  of  the  circuit  judge  only 
would  not  be  appealable,  yet  the  final  order  discharging  the  prisoner 
from  custody  was  the  order  of  the  court  at  a  stated  term,  an  appeal 
therefrom  Ues.  Harkrader  v.  Wadley,  172  U.  S,  148-162  (43-404), 
Oct.  T.,  1898. 

A  general  statement  in  the  record  that  the  decision  of  a  State  court 
is  against  the  constitutional  rights  of  a  party,  or  against  the  Fourteenth 
Amendment,  or  that  it  is  without  due  process  of  law,  particularly 
when  these  objections  appear  only  in  specifications  of  error,  will  not 
raise  a  Federal  question  within  sec.  709,  Rev,  Stats.  Clarke  v,  McDade, 
166  U.  S.  168-172  (41-674),  Oct.  T.,  1896. 

The  bare  averment  of  a  Federal  question  is  not  sufficient.  There 
must  at  least  be  color  of  ground  for  such  averment.  New  Orleans  v. 
New  Orleans  W.  Co.,  142  U,  S.  79-87  (35-946),  Oct.  T.,  1891. 

The  Supreme  Cotirt  cannot  review  the  decisions  of  the  Supreme 
Court  of  the  District  of  Columbia  on  habeas  corpus.  Cross  v.  Burke, 
146  U.  S.  82-88  (36-898),  Oct.  T.;  1892,  reversing  Wales  v.  Whitney, 
114  U.  S.  564  (29-277),  Oct.  T.,  1884. 

A  different  rule  applies  as  to  the  review  of  the  final  orders  of  the 
territorial  Supreme  Courts  on  habeas  corpus,  under  sees.  702,  1909, 
Rev.  Stats.  Gonzales  v.  Cunningham,  164  U.  S.  612-618  (41-574), 
Oct.  T.,  1896. 

The  Judiciary  Act  of  Mar.  3,  1891,  does  not  do  away  with  the  special 
provision  of  sec.  1909,  Rev.  Stats.,  allowing  appeals  from  the  decisions 
of  territorial  courts  upon  writ-s  of  habeas  corpus  involving  questions 
of  personal  freedom.    lb.  619. 

That  a  writ  of  habeas  corpus  cannot  be  used  to  perform  the  office  of 
a  writ  of  error  is  applicable  as  well  to  appeals  from  courts  below  as 
to  original  writs.     lb.  621. 

A  proceeding  in  habeas  corpus  la  a  civil  and  not  a  criminal  proceed- 
ing and,  being  only  available  to  assert  the  civil  right  of  personal  liberty, 
the  matter  in  dispute  has  no  money  value.  Where  the  statute  allow- 
ing an  appeal  limits  the  right  to  causes  in  which  there  is  a  pecuniary 
matter  in  dispute  an  appeal  in  a  habeas  corpus  proceeding  will  not  lie. 
lb.  618. 
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■ 

Rule  XXXV — Assignment  of  Errors 

(1)  Where  an  appeal  or  a  writ  of  error  is  taken  from  a 
District  Court  or  a  Circuit  Court  direct  AaMgnment  of  error 
to  this  court,  under  sec.  5  of  the  Act  isoi.  filed  with  petition 
entitled:  "An  Act  to  Establish  Circuit   appeal— what  to  con- 

r>t  0     A  1  1  Tx/»  1     tain. — Forms     part     of 

Courts  of  Appeals  and  to  Denne  and  tianacript  to  be  printed. 
Regulate  in  Certain  Cases  the  Jurisdic-  disregarded, 
tion  of  the  courts  of  the  United  States,  and  for  Other  Pur- 
poses," approved  Mar.  3,  1891,  the  plaintiff  in  error  or  appel- 
lant shall  file  with  the  clerk  of  the  court  below,  with  his 
petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors,  which  shall  set  out  separately  and  particularly  each 
error  asserted  and  intended  to  be  urged.  No  writ  of  error 
or  appeal  shall  be  allowed  until  such  assignment  of  errors 
shall  have  been  filed.  When  the  error  alleged  is  to  the  ad- 
mission or  to  the  rejection  of  evidence,  the  assignment  of 
errors  shall  quote  the  full  substance  of  the  evidence  admitted 
or  rejected.  When  the  error  alleged  is  to  the  charge  of  the 
court,  the  assignment  of  errors  shall  set  out  the  part  referred 
to  totidem  verbis^  whether  it  be  in  instructions  given  or  in 
instructions  refused.  Such  assignment  of  errors  shall  form 
part  of  the  transcript  of  the  record,  and  be  printed  with  it. 
When  this  is  not  done  counsel  will  not  be  heard,  except  at 
the  request  of  the  court;  and  errors  not  assigned  according 
to  this  rule  will  be  disregarded,  but  the  court,  at  its  option, 
may  notice  a  plain  error  not  assigned. 

(2)  The  plaintiff  in  error  or  appellant  shall  cause  the  record 
to  be  printed,  according  to  the  provisions  of  sees.  2,  3,  4,  5,  6, 
and  9,  of  Rule  10. 

Promulgated  as  original  Rule  35,  Nov.  3,  1800,  137  U.  S.  709;  amended  May  11. 
1891.  139  U.  S.  705. 

Decisions 

To  determine  whether  the  case  is  directly  appealable  under  sec.  5 
of  the  Act  of  Mar.  3,  1891,  the  Supreme  Court  will  look  into  the  record, 
without  regard  to  any  certificate  given  by  the  trial  judge.  Cosmo- 
politan Mining  Co.  v.  Walsh,  193  U.  S.  460-468  (48-752),  Oct.  T.,  1903. 

There  is  nothing  in  the  Act  authorizing  a  certificate  as  to  whether 
or  not  a  case  is  of  the  class,  made  directly  appealable  by  sec.  5  of  the 
Act  of  Mar.  3,  1891.    lb.  468. 

When  the  jurisdiction  of  the  Circuit  Court  is  invoked  solely  on  the 
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ground  of  diversity  of  citizenship  two  classes  of  cases  can  arise;  one 
in  which  the  questions  set  out  in  sec.  5  of  the  Act  of  1891  appear  in 
the  course  of  the  proceedings;  and  one  in  which  other  Federal  questions 
appear.  Cases  of  the  first  class  may  be  taken  to  the  Supreme  Court 
directly,  or  to  the  Circuit  Court  of  Appeals,  in  which  case  its  decision 
is  final.  Cases  of  the  second  class  must  be  taken  to  the  Court  of  Ap- 
peals and  its  judgment  therein  is  final.  Ayers  v.  Polsdorfer,  187  U.  S. 
585-590  (47-315),  Oct.  T.,  1902. 

Even  if  a  party  might  be  entitled  to  come  directly  to  the  Supreme 
Court  under  sec.  5  of  the  Act  of  1891,  yet  if  he  does  not  do  so,  and 
carries  his  case  to  the  Court  of  Appeals,  he  must  abide  by  the  judgment 
of  that  court  in  a  case  in  which  such  judgment  is  final.  Carey  Mfg. 
Co.  V.  Acme  Clasp  Co.,  187  U.  S.  427-428  (47-245),  Oct.  T.,  1902. 

In  a  criminal  case  where  there  was  no  motion  or  request  in  the  trial 
court  that  the  jury  be  instructed  to  find  for  the  defendant,  yet  if  a 
plain  error  was  committed  and  the  record  shows  that  the  jury  should 
have  been  instructed  to  acquit,  the  court  may  take  notice  of  and  correct 
the  error  not  assigned.  Wiborg  v.  United  States,  163  U.  S.  632-658 
(41-298),  Oct.  T.,  1895. 

The  object  of  the  rule  requiring  an  assignment  of  errors  stated. 
Phillips,  etc.,  Co.  v,  Seymour,  91  U.  S.  646-648  (23-342),  Oct.  T.,  1875. 

An  assignment  of  errors  cannot  be  availed  of  to  import  questions 
into  a  cause  which  the  record  does  not  show  were  raised  in  the  court 
below  and  rulings  asked  thereon,  so  as  to  give  jurisdiction  to  the 
Supreme  Court  under  sec.  5  of  the  Act  of  Mar.  3,  1891.  Ansboro  v. 
United  States,  159  U.  S.  695-698  (40-311),  Oct.  T.,  1895. 

While  an  assignment  of  errors  cannot  import  questions  into  a  cause 
which  the  record  does  not  show  were  raised  and  passed  on  in  the  court 
below,  the  court  may  refer  to  such  assignment  to  ascertain  the  con- 
tentions of  plaintiff  in  error.  Missouri  P.  Ry.  Co.  v.  Fitzgerald,  160 
U.  S.  556-575  (40-540),  Oct.  T.,  1895. 

Briefs  of  counsel  and  oral  arguments  in  the  court  below  torm  no 
part  of  the  record  and  are  not  adequate  to  create  a  Federal  question, 
when  the  record  does  not  disclose  that  any  Federal  question  was  set 
up  and  claimed  in  any  projKjr  manner  in  the  State  court.  Zadig  v, 
Baldwin,  166  U,  S.  485-488  (41-1088),  Oct.  T.,  1896. 

Where  the  judgment  of  the  Circuit  Court  dismissing  a  suit  and  the 
prior  proceedings  clearly  show  on  the  record  that  the  only  matters  tried 
and  determined  were  demurrers  to  pleas  to  the  jurisdiction,  and  that 
the  petition  upon  which  a  writ  of  error  was  allowed  asked  only  for  a 
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review  of  such  judgment  of  dismissal  for  want  of  jurisdiction,  no  bill 
of  exceptions  or  formal  certificate  in  respect  of  the  matter  decided  is 
required.  Petri  v.  Creehnan  Lumber  Co.,  199  U,  S.  487-492  (50- 
285),  Oct.  T.,  1905. 

See  Rule  21,  ante,  and  Circuit  Court  of  Appeals  Rule  11,  infra. 

Rule  XXXVI — Appeals  and  Writs  of  Error 

(1)  An  appeal  or  a  writ  of  error  from  a  Circuit  Court  or  a 
District  Court  direct  to  this  court,  in  under  Act  of  i89i 
the  cases  provided  for  in  §§  5  and  6  of  the  ffiSSSdTn''vlkuorb; 
Act  entitled:  ''An  Act  to  Establish  Cir-  j|j^Sj/o"r^,tlu"„^^^ 
cuit  Courts  of  Appeals,  and  to  Define  ^'^^  ^  ^*"^*- 
and  Regulate  in  Certain  Cases  the  Jurisdiction  of  the  Courts 
of  the  United  States,  and  for  Other  Purposes,"  approved 
Mar.  3,  1891,  may  be  allowed,  in  term  time  or  in  vacation, 
by  any  justice  of  this  court,  or  by  any  circuit  judge  within 
his  circuit,  or  by  any  district  judge  within  his  district,  and 
the  proper  security  be  taken  and  the  citation  signed  by  him; 
and  he  may  also  grant  a  supersedeas  and  stay  of  execution 
or  of  proceedings,  pending  such  writ  of  error  or  appeal. 

(2)  Where  such  writ  of  error  is  allowed  in  the  case  of  a 
conviction  of  an  infamous  crime,  or  in   After  citation  served. 

,,  ...  •  •   1     -^        'ii     accused    may    be    ad- 

any  other  criminal  case  in  wnich  it  will   mitted  to  ball, 
lie  under  said  sees.  5  and  6,  the  Circuit  Court  or  District 
Court,  or  any  justice  or  judge  thereof,  shall  have  power, 
after  the  citation  is  served,  to  admit  the  accused  to  bail  in 
such  amount  as  may  be  fixed. 

Promulsated  May  11. 1891.  139  U.  S.  706. 

Decisions 

Any  justice  of  the  Supreme  Court  in  or  out  of  court  may  allow  a  writ 
of  error  to  the  Circuit  or  District  Courts  of  the  United  States,  or  to  the 
courts  of  the  several  States,  sign  the  citation,  and  take  the  requisite 
security  for  prosecution,  and  grant  a  supersedeas  when  the  writ  itself 
does  not  operate  as  a  stay  of  proceedings,  as  it  does  if  filed  and  security 
given  within  sixty  days  after  the  judgment  complained  of.  Hudson 
V.  Parker,  156  U.  S.  277-283  (39-426),  Oct.  T.,  1894. 

Note.  See  Commissioners  v.  Gorman,  19  Wall.  661,  cited  under 
Rule  29,  ante. 

Under  the  Federal  statutes  a  person  accused  of  crime  may  be  ad- 
mitted to  bail  as  well  after  conviction,  pending  a  writ  of  error,as  before 
trial.    lb.  285. 
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Although  Clause  2  of  Rule  36  in  terms  limit's  the  power  to  the  justice 
allotted  to  the  circuit  to  admit  to  bail,  Held,  that  any  justice  may 
admit  to  bail  independently  of  any  rule  of  court,  which  authority  is 
recognized  by  Rule  36.    lb.  287. 

Such  justice  may  either  approve  the  bond  or  fix  the  amount  and 
direct  the  court  below  to  pass  upon  its  sufficiency,  or  leave  the  bond 
to  be  dealt  with  by  such  court  or  judge.    lb,  287. 

The  question  of  jurisdiction  which  the  Act  of  Mar.  3,  1891,  provides 
may  Ix)  certified  to  the  Supreme  Court  directly,  must  bo  one  involving 
the  jurisdiction  of  the  Circuit  Court  as  a  Federal  court.  The  appeal 
is  not  directly  to  the  Supreme  Court  upon  such  certificate  where  the 
jurisdiction  of  the  Circuit  Court  is  only  questioned  in  respect  of  its. 
general  authority  as  a  judicial  tribunal,  and  not  in  respect  of  its  power 
as  a  court  of  the  United  States.  Bache  v.  Hunt,  193  U,  S,  523-525 
(48-776),  Oct.  T.,  1903. 

The  question  of  jurisdiction  which  the  statute  permits  to  be  certified 
to  the  Supreme  Court  directly  must  be  one  involving  the  jurisdiction 
of  the  Circuit  Court  as  a  Federal  court  and  not  simply  its  general  au- 
thority as  a  judicial  tribunal  to  proceed  in  harmony  with  established 
rules  of  practice  governing  courts  of  concurrent  jurisdiction  as  between 
each  other.  Louisville  Trust  Co.  v.  Knott,  191  U.  S.  225-233  (48-162), 
Oct.  T.,  1903. 

If  the  Circuit  Court  has  jurisdiction  of  the  parties  and  of  the  matters 
in  dispute  the  fact  that  the  remedy  of  the  complainant  is  at  law,  rather 
than  in  equity,  raises  no  question  of  jurisdiction  within  the  meaning 
of  sec.  5  of  the  Act  of  Mar.  3,  1891.  If  the  Circuit  Court  in  such  a  case 
commit  an  error,  it  can  only  be  remedied  by  an  appeal  to  the  Circuit 
Court  of  Appeals.  Smith  v,  McKay,  161  U,  S,  355-358  (40-732), 
Oct.  T.,  1895. 

Although  there  is  an  allegation  of  diverse  citizenship  in  the  bill,  if  the 
jurisdiction  of  the  Circuit  Court  is  invoked  on  constitutional  grounds 
the  jurisdiction  of  the  Supreme  Court  does  not  depend  upon  the  ques- 
tion whether  the  right  claimed  under  the  Constitution  has  been  upheld 
or  denied  in  the  court ^below,  and  its  review  is  not  limited  to  the  con- 
stitutional question,  but  includes  the  whole  case.  Holder  v.  Aultman 
M.  &  Co.,  169  U.  S.  81-88  (42-671),  Oct.  T.,  1897. 

Where  an  appeal  has  been  taken  directly  to  the  Supreme  Court  from 
so  much  of  the  decree  of  the  Circuit  Court  as  denied  the  relief  prayed 
on  Federal  grounds,  the  other  party  may  take  a  cross-appeal  direct  to 
the  same  court  as  to  any  and  all  matters  in  such  decree  by  which  he 
deems  himself  aggrieved,  and  if  he  fails  to  take  such  cross-appeal  the 
correctness  of  the  decision  against  him  will  be  presumed.  Field  v. 
Barber  Asphalt  Co.,  194  U,  5.  618-621  (48-1153),  Oct.  T.,  1903. 
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Under  the  Act  of  Mar.  3,  1891,  a  writ  of  error  from  the  Supreme 
Court  to  the  Circuit  Court  in  the  case  of  a  conviction  for  an  infamoiis 
crime,  not  capital,  is  a  matter  of  right  without  security  given,  and, 
under  sec.  999,  Rev.  Stats.,  the  citation  may  be  signed  by  Any  justice 
of  the*  Supreme  Court  and  supersedeas  granted  (not  only  by  the  court 
under  sec.  716  but  by  any  justice  thereof  under  sec.  1004,  Rev.  Stats,). 
In  re  Classen,  140  U.  S.  200-205  (3^-411),  Oct.  T.,  1890. 

As  no  security  is  required  in  a  criminal  case  a  supersedeas  may  be 
obtained  by  lodging  a  copy  of  the  writ  of  error  in  the  clerk's  office, 
where  the  record  remains  within  sixty  days,  Sundays  exclusive,  after 
the  rendition  of  judgment,  provided  the  justice  who  signs  the  citation 
directs  that  the  writ  shall  operate  as  a  supersedeas,  as  he  may  do  when 
no  security  is  required  or  taken.    lb.  209. 

Rule  36  adopted  and  promulgated  to  remove  all  doubts  and  also 
to  provide  for  admitting  to  bail  after  citation  is  served.     lb.  209. 

Note.  Jurisdiction  of  criminal  cases  not  capital  was  withdrawn 
from  the  Supreme  Court  by  the  Act  of  Jan.  20,  1897  (29  Stat.  L. 
492). 

The  Supreme  Court  has  power  to  issue  a  writ  of  supersedeas  under 
sec.  716,  Rev.  Stats.,  as  a  writ  necessary  for  the  exercise  of  its  jurisdic- 
tion and  agreeable  to  the  usages  and  principles  of  law.  This  is  equally 
true  of  the  Circuit  Court  of  Appeals,  under  sec.  12  of  the  Act  of 
Mar.  3,  1891.  Re  McKenzie,  180  U.  S.  636-549  (45-663),  Oct.  T., 
1900. 

An  order  granting  a  supersedeas,  or  a  writ  of  supersedeas  issued  on 
such  order  made  by  a  judge  of  the  Circuit  Court  of  Appeals  is  not  void. 
The  order  granting  a  supersedeas  and  a  writ  thereon  are  effective, 
though  the  citation  and  bond  have  not  been  filed  in  the  clerk's  office. 
lb.  550. 

An  appeal  to  the  Supreme  Court  lies  from  a  judgment  of  the  Circuit 
Court  of  Appeals  entered  upon  the  judgment  of  the  District  Court  as  a 
court  of  bankruptcy,  determining  the  title  to  property  as  between  a 
trustee  in  bankruptcy  and  an  adverse  claimant.  Hewit  v.  Berlin 
Machine  Works,  194  U.  S.  296-300  (48-987),  Oct.  T.,  1903. 

A  cause  where  the  jurisdiction  of  the  Circuit  Court  rested  solely 
on  the  ground  that  the  cause  of  action  arose  under  the  Federal  Constitu- 
tion; an  appeal  was  taken  to  the  Supreme  Court,  although  an  appeal 
had  then  been  perfected  to  the  Court  of  Appeals  and  the  case  there 
docketed,  and  that  court  having  rendered  a  decree  therein  an  appeal 
was  taken  from  such  decree  to  the  Supreme  Court  and  both  cases  sub- 
mitted as  one.  Held,  the  decree  of  the  Court  of  Appeals  must  be  re- 
versed for  want  of  jurisdiction;  to  review  that  court's  decree  on  the 
merits  would  be  to  allow  two  appeals.  Union  &  Planters'  Bk.  v, 
Memphis,  189  U.  S.  71-74  (47-714),  Oct.  T.,  1902. 
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A  decree  of  the  Circuit  Court  of  Appeals  is  not  made  final  by  sec.  6 
of  the  Act  of  1891,  where  the  jurisdiction  of  the  Circuit  Court  is  in- 
voked by  a  foreign  State,  as  that  act  did  not  include  foreign  States  in 
the  term  "aliens."  Columbia  v.  Cauca  Co.,  190  U,  S.  524-526  (47- 
1162),  Oct.  T.,  1902. 

Where  there  is  room  for  doubt  whether  the  appeal  should  be  directly 
to  the  Supreme  Court  or  to  the  Court  of  Appeals,  and  an  appeal  is  first 
taken  to  the  Supreme  Court  and  afterwards  to  the  Court  of  Appeals, 
such  action  is  not  a  waiver  of  the  right  of  appeal  to  the  proper  court. 
Pullman,  etc.,  Co.  v.  Central  T.  Co.,  171  U.  S,  138-145  (43-112),  Oct.  T., 
1897. 

The  case  of  Pulhnan  Car  Co.  v.  Central  Transp.  Co.,  171  U.  S.  138, 
distinguished,  and  held  that  where  the  record  discloses  that  there  are 
two  writs  of  error,  one  to  the  Court  of  Appeals  and  one  to  the  Supreme 
Court,  the  latter  will  be  dismissed  on  motion;  that  the  party  against 
whom  a  judgment  is  rendered  in  the  Circuit  Court  must  elect  whether 
to  go  to  the  Supreme  Court  or  the  Court  of  Appeals.  Columbus  Con- 
struction Co.  V.  Crane  Co.,  174  U.  S.  600-602  (43-1103),  Oct.  T.,  1898. 


Rule  XXXVII — Cases  From  Circuit  Court  of  Appeals 

(1)  Where,  under  sec.  6  of  the  said  act,  a  Circuit  Court  of 
Certificate  for  instruc  Appeals  shall  Certify  to  this  court  a 
fo°°<^nSt1ra^8Litemlnl  Question  or  proposition  of  law,  concern- 
of  the  facts.  jj^g  ^hich  it  dcsiros  the  instruction  of 
this  court  for  its  proper  decision,  the  certificate  shall  contain 
a  proper  statement  of  the  facts  on  which  such  question  or 
proposition  of  law  arises. 

(2)  If  application  is  thereupon  made  to  this  court  that  the 
Whole  record  must  be   whole  record  and  cause  may  be  sent  up 

part  of  any  application     .        • ,      *.  •  ^  •  i         .  •  .  i 

for  its  consideration.  to  it  for  its  Consideration,  the  party 
making  such  application  shall,  as  a  part  thereof,  furnish  this 
court  with  a  certified  copy  of  the  whole  of  said  record. 

(3)  Where  application  is  made  to  this  court  under  sec.  6 

When  entire  record  fur-  ^^  ^^^  Said  act  to  require  a  case  to  be 
^^^^'  certified  to  it  for  its  review  and  determi- 

nation, a  certified  copy  of  the  entire  record  of  the  case  in 
the  Circuit  Court  of  Appeals  shall  be  furnished  to  this  court 
by  the  applicant,  as  part  of  the  application. 

Promulgated  May  11.  1891,  139  U.  S,  706. 
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The  Clerk's  Instructions  as  to  Applications  for  Writs  op  Cer- 
tiorari Under  the  Act  of  Mar.  3,  1891. 


The  following  are  the  requirements  on  applications  for  writs  of 
certiorari  under  the  Act  of  Mar.  3,  1891: 

Petitions  are  docketed  in  this  court  as 
,  Petitioner,  v. ,  Respondent. 

Before  the  petition  will  be  docketed  there  must  be  furnished  this 
office: 

1.  An  original  petition,  with  written  signature  of  counsel. 

2.  A  certified  copy  of  the  transcript  of  the  record,  including  all 
proceedings  in  the  Circuit  Court  of  Appeals. 

3.  An  appearance  of  counsel  for  petitioner,  signed  by  a  member 
of  the  bar  of  this  court. 

4.  A  deposit  of  $25.00  on  account  of  costs. 

Before  submission  of  the  petition  there  must  be  .furnished: 

1.  Proof  of  service  of  notice  of  date  fixed  for  submission  and  of 
copies  of  petition  and  brief  upon  counsel  for  thd^  respondent.  About 
two  weeks*  notice  should  be  given. 

2.  Twenty-five  printed  copies  of  the  petition. 

3.  Twenty-five  printed  copies  of  brief  in  support  of  petition,  if  any 
such  brief  is  to  be  filed. 

4.  At  least  nine  uncertified  copies  of  record,  which  must  contain 
all  the  proceedings  in  the  Circuit  Court  of  Appeals.  These  copies 
may  be  made  up  by  using  copies  of  the  record  as  printed  for  the  Cir- 
cuit Court  of  Appeals  and  adding  thereto  printed  copies  of  the  pro- 
ceedings in  that  court.  If  a  sufficient  number  of  records  thus  made 
up  cannot  be  obtained,  making  it  necessary  to  reprint  the  record  for 
use  on  the  hearing  of  the  petition,  fifty  copies  must  be  printed  under 
my  supervision,  in  order  that,  should  the  petition  be  granted,  there 
may  be  a  sufficient  number  for  use  on  the  final  hearing. 

Monday  being  motion-day,  some  Monday  must  be  fixed  upon  for 
the  submission  of  the  petition.  No  oral  argument  is  permitted  on 
such  petitions,  but  they  must  be  called  up  and  submitted  in  open 
court  by  counsel  for  petitioner,  or  by  some  attorney  in  his  behalf. 

All  papers  in  the  case  mtist  be  filed  not  later  than  the  Saturday  pre- 
ceding the  Monday  fixed  for  the  submission  of  the  petition, 

James  H.  McKenney, 
Clerk  of  the  Supreme  Court  of  United  States. 

Decisions 

To  comply  with  Rule  37  the  certificate  must  contain  a  proper  state- 
ment of  the  facts  on  which  the  questions  or  propositions  of  law  arose. 
Cin.,  H.  &  D.  R.  R.  Co.  v.  McKeen,  149  U.  S.  259-261  (37-726),  Oct.  T., 
1892. 

11 
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It  is  then  for  the  Supreme  Court  to  determine  whether  it  will  answer 
the  questions  or  propositions  certified  or  order  the  whole  record  sent 
up,  in  order  to  determine  the  whole  matter  in  controversy.    lb.  261. 

A  certificate  is  irregular  when  a  quorum  of  the  members  of  the  Cir- 
cuit Court  of  Appeals  does  not  sit  in  the  case.    lb,  260-261. 

In  a  certificate  under  sec.  6  of  the  Act  of  Mar.  3,  1801 ,  each  question 
propounded  must  be  a  definite  point  or  proposition  of  law,  clearly  stated 
so  that  it  can  be  definitely  answered  without  regard  to  other  issues  of 
law  in  the  case.  Each  question  must  be  a  question  of  law  only,  and 
not  of  fact,  or  of  mixed  law  and  fact.  The  certificate  cannot  embrace 
the  whole  case,  even  where  its  decision  turns  on  matters  of  law  only, 
though  it  be  split  up  into  the  form  of  questions.  Emsheimer  v.  New 
Orleans,  186  U.  S.  33-42  (46-1046),  Oct.  T.,  1901. 

A  case  where  the  entire  bill,  the  demurrer,  the  trial  court's  order 
thereon,  and  the  petition  of  appeal  were  sent  up  with  the  certificate. 
The  questions  therein  contemplated  an  examination  of  the  whole  case 
and  in  large  part  its  decision  on  the  merits,  and  therefore  the  court 
declined  to  answer  two  of  the  three  questions  certified. 

If  there  appear  to  be  an  irreconcilable  conflict  between  two  judg- 
ments of  the  Supreme  Court  it  is  not  competent  to  obtain  a  determina- 
tion of  such  conflict  upon  a  certificate  of  the  question  from  the  Circuit 
Court  of  Appeals,  with  the  entire  record  of  the  cause  in  that  court. 
The  Supreme  Court  disapproves  of  that  mode  of  ascertaining  the  bear- 
ing of  its  former  judgments.  Graves  v.  Faurot,  162  U,  S.  43^-437 
(40-1031),  Oct.  T.,  1895. 

Only  question^  of  gravity  and  importance  should  be  certified  for 
instructions,  and  only  when  such  questions  are  involved  should  the 
power  of  the  Supreme  Court  be  invoked  to  require  a  case  in  which  the 
judgment  or  decree  of  the  Court  of  Appeals  is  made  final,  to  be  certified 
for  review  and  determination.  Lau  Ow  Bew  v.  United  States,  141 
U.  S,  583-587  (35-870),  Oct.  T.,  1891. 

Where  an  appeal  is  taken  under  Clause  1  of  sec.  5  of  the  Court  of 
Appeals  Act,  directly  to  the  Supreme  Court,  it  must  appear  either  that 
•the  question  of  jurisdiction  is  certified  or  that  the  decree  appealed  from 
shows  on  its  face  that  the  sole  question  decided  was  one  of  jurisdiction. 
Where  the  decree  dismissing  a  suit  recites  that  it  is  dismissed  for  want 
of  jurisdiction  and  the  order  allowing  the  appeal  states  it  was  allowed 
from  the  final  decree  dismissing  the  suit  for  want  of  jurisdiction,  it  is 
a  sufficient  certificate  that  the  jurisdiction  of  the  Circuit  Court  was  in 
issue  and  the  only  question  to  be  determined  by  the  Supreme  Court 
is  as  to  the  jurisdiction  of  that  court.  Excelsior  W.  P.  Co.  v.  Pacific 
Bridge  Co.,  185  U.  S.  282-285  (46-913),  Oct.  T.,  1901. 
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Upon  a  petition  for  the  writ  of  certiorari  or  mandamus  to  review  a 
decision  of  the  Court  of  Appeals  dismissing  a  writ  of  error  for  alleged 
want  of  jurisdiction,  and  a  rule  to  show  cause  issued,  the  return  to  the 
rule  was  directed  to  stand  as  a  return  to  the  writ  (ordered  to  issue) 
and  the  record  being  before  the  Supreme  Court  upon  the  return  to  the 
rule,  the  judgment  of  the  Court  of  Appeals  was  reversed  upon  such 
return  and  record.  American  Sugar  Refining  Co.  v.  New  OrleanSi  181 
U.  S.  277-283  (46-862),  Oct.  T.,  1900. 

To  avoid  any  question  of  the  jurisdiction  of  the  Supreme  Court 
where  a  writ  of  error  has  been  sued  out  to  review  the  judgment  of  the 
Circuit  Court  of  Appeals  in  a  cause  where  one  party  contends  the  juris- 
diction of  the  Circuit  Court  depended  alone  on  diverse  citizenship, 
and  the  other  party  contends  there  was  a  Federal  question  presented 
in  the  complaint,  so  that  it  is  uncertain  whether  the  judgment  of  the 
Court  of  Appeals  is  final,  where  there  has  been  protracted  litigation 
involving  a  large  amount,  the  writ  of  certiorari  will  be  allowed  to  bring 
up  the  judgment  of  the  Court  of  Appeals  for  review.  Montana  Min. 
Co.  t;.  St.  Louis  M.  &  M.  Co.,  204  U.  S.  204. 

Upon  objection  that  the  certificate  did  not  show  whether  the  juris- 
dictional question  arose  from  insufificient  amount,  want  of  diversity 
of  citizenship,  collusion  or  otherwise,  Heldy  the  court  would  look  into 
the  record  and  the  opinion  of  the  court  contained  therein,  to  deter- 
mine whether  the  appeal  was  allowed  solely  upon  the  question  of  the 
jurisdiction  of  the  court  as  a  Circuit  Court  of  the  United  States.  City 
of  Chicago  v.  Mills,  204  U.  S.  321. 

The  provision  of  sec.  6  of  the  Act  of  Mar.  3,  1891,  that  appeals  and 
writs  of  error  must  be  sued  out  within  one  year,  applies  solely  to  writs 
of  error  and  appeals  to  the  Supreme  Court  from  the  Circuit  Court  of 
Appeals.  To  construe  the  section  as  relating  to  or  controlling  the  re- 
view by  error  or  appeal  by  the  Supreme  Court  of  the  judgments  or 
decrees  of  the  Circuit  or  District  Courts  would  disregard  the  plain 
letter  of  the  statute.  Allen  v.  So.  Pacific  R.  Co.,  173  U.  S.  479-486 
(43-777),  Oct.  T.,  1898. 

The  writ  of  certiorari  to  review  a  judgment  of  the  Circuit  Court  of 
Appeals  will  not  be  allowed  when  not  seasonably  applied  for,  where 
the  cause  has  been  brought  to  the  Supreme  Court  on  writ  of  error 
improperly  sued  out.  Ayres  v.  Polsdorfer,  187  U,  S,  585-596  (47-318), 
Oct.  T.,  1902;  Bonin  v.  Gulf  Co.,  197  U,  S.  115-118  (49-971),  Oct.  T., 
1904. 

Although  prior  to  the  Act  of  Mar.  3,  1891,  the  writ  of  certiorari  had 
seldom  been  issued  by  the  Supreme  Court  except  as  auxiliary  process, 
it  will  be  allowed  whenever  it  is  required  to  correct  excess  of  jurisdic- 
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tion  and  in  furtherance  of  justice,  under  authority  conferred  by  sec.  14 
of  the  Judiciary  Act  (sec.  716,  Rev.  Stats.).  Ex  parte  Chetwood,  165 
U.  S,  443-^62  (41-788),  Oct.  T.,  1896. 

The  only  instance  in  which  certiorari  is  named  in  the  Federal  statutes 
as  the  writ  for  the  removal  of  cases  from  a  lower  to  a  higher  court  is 
the  authority  given  to  the  Supreme  Oourt  by  the  Act  of  Mar.  3,  1891, 
to  bring  up  cases  from  the  Circuit  Courts  of  Appeal  by  certiorari. 
Whitney  v.  Dick,  202  U.  S.  132-138  (50-965),  Oct.  T.,  1905. 

Although  the  Court  of  Appeals  may  be  limited  upon  a  second  appeal 
to  errors  committed  after  its  first  mandate,  no  sUch  limitation  applies 
to  the  Supreme  Court,  when  in  the  exercise  of  its  supervisory  powers 
it  issues  a  writ  of  certiorari  to  the  Court  of  Appeals  to  bring  up  the 
whole  record.  Upon  such  writ  the  entire  case  is  before  the  Supreme 
Court  for  examination.  Panama  R.  CJo.  v.  Napier  Shipping  Co.,  166 
U.  S.  280-284  (41-1005),  Oct.  T.,  1896. 

Upon  an  appeal  under  sec.  7  of  the  Act  of  Mar.  3,  1891,  the  Circuit 
Court  of  Appeals  may  decide  the  case  on  its  merits  and  render  or  direct 
a  final  decree,  but  if  its  decree  is  not  final  no  appeal  lies  to  the  Supreme 
Court.j 

No  Act  of  Congress  has  conferred  on  the  Supreme  CJoiuii  authority 
to  review  by  appeal  an  interlocutory  order  or  decree  of  the  Circuit 
Court  of  Appeals.  A  decree  of  the  Circuit  Ck)urt  of  Appeals  had  on 
an  appeal  from  an  interlocutory  order  under  the  Act  of  Feb.  18,  1895 
(amended  April  14,  1906),  granting  or  continuing  an  injunction  or 
appointing  a  receiver,  is  not  reviewable  by  appeal.  Kirwin  v.  Murphy, 
170  U.  S.  205-210  (42-1011),  Oct.  T.,  1897. 

Where  on  an  appeal  from  an  order  granting  an  injunction  the  record 
presented  to  the  Circuit  Court  of  Appeals  the  whole  case  in  such  wise 
that  it  might  properly  have  been  disposed  of  on  the  appeal,  upon  a 
review  by  certiorari  granted  before  the  case  has  gone  back  to  the  Cir- 
cuit Ck)urt,  the  Supreme  Court  may  finally  dispose  of  the  case  and  ac- 
cordingly direct  the  Circuit  Court.  Harriman  v.  Northern  Securities 
Co.,  197  U.  S.  244-287  (49-760),  Oct.  T.,  1904. 

Where  the  Circuit  Court  had  granted  a  preliminary  injunction  which 
was  reversed  by  the  Circuit  Court  of  Appeals,  whereupon  the  appellee, 
complainant  in  the  Circuit  Court,  moved  that  the  decree  be  modified 
so  as  to  direct  the  dismissal  of  the  bill,  which  motion  being  denied  such 
ap|>ellee  took  an  appeal  to  the  Supreme  Court,  and  subsequently  the 
circuit  court  sua  sponte  dismissed  complainant's  bill,  and  allowed  an 
appeal  to  the  Court  of  Appeals,  the  Supreme  Court  granted  a  certiorari  to 
bring  up  the  last  cause  and  considered  both  appeals  together.  W.  U. 
Tel.  Co.  V.  Penn.  R.  Co.,  195  U.  S.  540-547  (49-315),  Oct.  T.,  1904. 
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» 

Upon  a  writ  of  error  to  review  a  judgment  of  the  Circuit  Court  of 
Appeals  it  must  appear  that  the  jurisdiction  of  the  Circuit  Court  was 
not  dependent  solely  upon  the  opposite  parties  being  citizens  of  differ- 
ent States,  and  this  is  determined  by  an  inspection  of  the  declaration 
in  the  Circuit  Court.  Florida  Central,  etc.,  R.  Co.  v.  Bell,  176  U.  S. 
321^25  (44-489),  Oct.  T.,  1899. 

Note.  The  jurisdiction  of  a  Circuit  Court  of  the  United  States  must 
appear  in  the  plaintiff's  statement  of  his  case.    lb,  327. 

Although  the  declaration  states  no  other  ground  of  Federal  jurisdic- 
tion save  that  the  parties  are  citizens  of  different  States,  yet  if  the 
record  shows  the  defendant  relied  upon  any  ground  of  defense  em- 
braced within  the  three  last  clauses  of  sec.  5  of  the  Act  of  Mar.  3,  1891, 
the  Supreme  Court  has  jurisdiction  to  directly  review  the  decision  of 
the  Circuit  Court,  the  language  of  these  clauses  being  "in  any  case." 
The  statute  does  not  exclude  a  case  in  which  the  Federal  question 
therein  was  raised  by  the  defendant,  wherein  it  differs  from  sec.  709, 
Rev.  Stais.j  relating  to  a  review  of  decisions  of  the  highest  court  of  a 
State.  Loeb  v.  Trustees,  etc.,  179  U,  S.  472-477  (45-285),  Oct.  T., 
1900. 

Although  by  sec.  6  of  the  Act  of  Mar.  3,  1891,  the  right  of  appeal 
fix>m  the  Circuit  Court  of  Appeals  in  cases  not  therein  made  final  is 
limited  to  causes  in  which  the  amount  in  controversy  exceeds  $1,000, 
the  bill  need  not  state  that  a  certain  amount  is  in  controversy,  but  the 
fact  may  appear  by  affidavit  after  the  appeal  is  taken  to  the  Supreme 
Court.  United  States  v,  Trans-Missouri,  etc.,  Assn.,  166  U.  S.  290- 
310  (41-1017),  Oct.  T.,  1896. 

It  may  appear  by  a  stipulation  between  the  parties,  though  not 
controlling.    lb,  310. 

Generally  speaking,  the  joinder  in  one  suit  of  several  plaintiffs  or  de- 
fendants who  might  have  sued  or  been  sued  in  separate  actions  does 
not  enlarge  the  appellate  jurisdiction.  When  property  is  claimed  by 
several  persons  suing  together  the  test  is  whether  they  claim  under  one 
common  right,  the  adverse  party  having  no  interest  in  its  distribution, 
or  claim  it  under  separate  and  distinct  rights,  each  of  which  is  contested 
by  the  adverse  party.  Gibson  v.  Shufeldt,  122  U,  S,  27-30  (30-1085), 
Oct.  T.,  1886. 

When  two  persons  are  sued,  or  two  parcels  of  property  are  sought 
to  be  recovered  or  charged  by  one  person  in  one  suit,  the  test  is  whether 
the  defendants'  alleged  liability  to  the  plaintiff,  or  claim  to  the  property, 
is  joint,  or  several.     76.  30. 

Where  the  object  of  the  suit  is  to  apply  property  worth  more,  to  the 
payment  of  a  debt  for  less  than  the  jurisdictional  amount,  it  is  the 
amount  of  the  debt  and  not  the  value  of  the  property  that  determines 
the  jurisdiction.    lb.  29. 
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Rule  XXXVIII — Interest,  Costs,  and  Fees 

The  provisions  of  Rules  23  and  24  of  this  court,  in  regard 
to  interest  and  costs  and  fees,  shall  apply  to  writs  of  error 
and  appeals  and  reviews  under  the  provisions  of  sees.  5  and 
6  of  the  said  act. 

Promulsated  May  11.  1891.  139  U,  S.  707. 

Rule  XXXIX— Mandates 

Mandates  shall  issue  as  of  course  after  the  expiration  of 

Issues  after  30  days,     thirty  days  froHi  the  day  the  judgment 

or  decree  is  entered,  unless  the  time  is  enlarged  by  order  of 

the  court,  or  of  a  justice  thereof  when  the  court  i^  not  in 

session,  but  during  the  term. 

Promulgated  Nov.  26, 1895. 159  U.  S.  709  (40-1134). 

Decisions 

The  mandate  of  the  Supreme  Court  must  be  the  guide  to  govern  the 
court  below  in  executing  it.  Where  there  is  uncertainty  or  ambiguity 
in  the  mandate  the  court  below  has  the  right  to  resort  to  the  opinion 
delivered  at  the  time  to  assist  in  explaining  it.  '  West  v,  Brashear, 
14  Pet,  51-64  (10-352),  Jan.  T.,  1840. 

It  is  the  duty  of  the  trial  court  to  carry  the  mandate  into  execution 
even  though  its  jurisdiction  does  not  appear  in  the  pleadings.  Magwire 
V.  Tyler,  17  WaU.  253-284  (21-583),  Dec.  T.,  1873. 

When  the  court  below  executes  the  mandate  in  accordance  with  its 
terms  without  further  action,  no  review  can  be  had.  United  States 
v.  Fremont,  18  How.  30-36  (15-303),  Dec.  T.,  1855. 

If  an  appeal  is  taken  the  Supreme  Court  will,  on  application  of  ap- 
pellee, examine  the  decree  entered,  and  if  it  conforms  to  the  mandate 
dismiss  the  case  with  costs;  if  it  does  not,  it  will  remand  the  case  with 
appropriate  directions  for  the  correction  of  the  error.  Stewart  v. 
Salamon,  97  U.  8.  361-362  (24-1045),  Oct.  T.,  1878. 

The  trial  court  is  bound  by  the  judgment  or  decree  as  the  law  in 
the  case  and  must  carry  it  into  execution  according  to  the  mandate. 
It  must  not  vary  it,  or  examine  it  for  any  other  purpose  than  execu- 
tion, or  give  any  other  or  further  relief,  or  review  it  on  any  matter 
decided  on  appeal  for  error  apparent,  or  intermeddle  with  it  further 
than  to  settle  so  much  as  has  been  remanded.  Sibbald  v.  United 
States.  12  Pet.  488-492  (9-1169),  Jan.  T.,  1838. 
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If  the  mandate  is  not  executed,  a  mandamus  or  other  appropriate 
writ  will  issue.    Ih.  493. 

Where  the  final  decree  or  judgment  rendered  by  the  Supreme  Court 
requires  some  further  act,  it  cannot  issue  an  execution,  but  must  send 
a  special  mandate  to  the  court  below  to  award  it.     Ih.  493. 

The  Supreme  Court  has  no  power  to  review  its  decisions  whether  at 
law  or  in  equity.     Ih.  492. 

Where  the  mandate  issued  by  the  clerk  is  not  in  conformity  with 
the  decree,  a  new  mandate  according  to  the  decree  will  be  granted  at 
a  subsequent  term,  and  it  requires  no  new  order  or  decree  modifying 
that  which  has  been  rendered.     lb.  496.     . 

The  Supreme  Coiut  will  determine  whether  the  coiut  below  has 
rightly  apprehended  and  executed  its  mandate.  To  ascertain  the  true 
intention  of  the  decree  and  mandate,  the  decree  of  the  court  below 
and  of  the  Supreme  Court  and  the  proceedings  will  be  considered. 
MitcheU  v.  United  States,  15  Pet.  62-«4  (10-670),  Jan.  T.,  1841. 

Where  one  of  the  parties  has  died  since  the  submission -of  the  cause 
a  decree  of  reversal  for  further  proceedings  will  be  made  nunc  pro  tunc 
as  of  the  date  the  cause  was  submitted.  Louisville  &  Nashville  R.  Co. 
V.  Behhner,  175  U.  S.  648-676  (44-320),  Oct.  T.,  1899. 

Second  appeals  have  always  been  allowed  to  bring  up  the  proceed- 
ings subsequent  to  the  mandate  and  not  settled  by  the  terms  of  the 
mandate  itself.  Hinkley  v.  Morton,  103  U.  S.  764-765  (26-459), 
Oct.  T.,  1880. 

When  a  mandate  is  sent  to  the  coiut  below  no  appeal  will  lie  from 
any  order  or  decision  of  that  court  until  it  has  passed  its  final  decree 
in  the  case.  If  that  court  does  not  proceed  to  execute  the  mandate, 
or  disobeys  or  mistakes  its  meaning,  the  party  aggrieved  may  at  any 
time  by  a  motion  for  a  mandamus,  bring  up  for  correction  the  errors 
or  omissions  of  the  inferior  court.  United  States  v.  Fossatt,  21  How. 
445-446  (16-186),  Dec.  T.,  1858. 

Upon  all  the  proceedings  to  carry  into  effect  the  decree  of  the  Su- 
preme Court,  the  original  proceedings  are  always  before  the  court 
below,  so  far  as  they  are  necessary  to  determine  any  new  points  or 
rights  in  controversy  between  the  parties  which  were  not  terminated 
by  the  original  decree.  The  Santa  Maria,  10  Wheat.  431-442  (6-361), 
Feb.  T.,  1825. 

A  subsequent  appeal  brings  up  for  consideration  in  the  appellate 
court  only  the  proceedings  of  the  trial  court  after  the  mandate  returned 
to  it.     Supervisors  v.  Kennicott,  94  U.  S.  498  (24-260),  Oct.  T.,  1876. 

Where  in  an  equity  cause  the  decree  ordered  the  cause  to  be  re- 
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manded  "with  directions  to  award  a  new  trial/'  Held,  that  as  in  a  suit 
in  equity  there  can  be  no  new  trial,  and  as  mandates  are  to  be  inter- 
preted according  to  the  subject-matter  of  the  proceedings  in  the  ap- 
pellate court.,  the  words  "new  trial"  meant  such  further  proceedings 
as  were  necessary  to  cany  into  effect  what  the  appellate  court  had 
determined.    lb.  499. 

A  second  appeal  lies  only  when  the  court  below  in  carrying  out  the 
mandate  of  the  Supreme  Court  is  alleged  to  have  committed  some  error. 
Coming  v,  Troy  I.  &  N.  Factory,  15  How.  451-466  (14-775),  Dec.  T., 
1853. 

An  appellate  court  may  not  remand  a  cause  to  allow  an  amendment 
asserting  a  new  and  distinct  ground  of  relief,  constituting  a  departure 
from  the  original  theory  of  the  case,  and  at  the  same  time  direct  that 
the  cause  be  not  reopened  so  as  to  deprive  the  defendants  of  all  hearing 
on  such  new  ground  of  relief.  Warner  v.  Godfrey,  186  U.  S.  365-377 
(46-1208),  Oct.  T.,  1901. 
• 

Where  a  decision  has  been  had  on  appeal,  a  bill  of  review  for  newly- 
discovered  evidence  will  not  lie  unless  the  right  is  reserved  in  the 
decree  of  the  appellate  court,  or  permission  be  given  on  application  to 
that  court  directly.  Southard  v.  Russell,  16  How.  570-571  (14-1062), 
Dec.  T.,  1853. 

When  cases  are  brought  to  the  Supreme  CJourt  to  review  the  judg- 
ments of  the  Circuit  Court  of  Appeals  in  revision  of  judgments  of  the 
courts  below,  the  Supreme  Court's  mandate  goes  to  the  court  of  first 
instance,  and  is  there  carried  into  effect,  though  the  Cburt  of  Appeals 
may  have  sent  its  own  mandate  down  before  the  case  was  brought  to 
the  Supreme  CJourt  by  appeal,  writ  of  error,  or  certiorari.  Louisville  & 
Nashville  R.  (Do.  v.  Behlmer,  169  U.  S.  644-648  (42-890),  Oct.  T.,  1897. 

That  a  decree  has  been  entered  in  the  Circuit  Court  on  receipt  of  a 
mandate  from  the  CJircuit  Court  of  Appeals  in  accordance  therewith, 
does  not  cut  off  an  appeal  from  the  decision  of  such  Court  of  Appeals, 
or  cause  any  difficulty  in  the  Supreme  Court's  dealing  with  the  cause 
in  the  Circuit  CJourt.  Merrill  v.  N.  Bank  of  Jacksonville,  173  U.  S. 
131-134  (43-642),  Oct.  T.,  1898. 

A  special  finding  of  facts  is,  under  sec.  649,  Rev.  Stats.,  equivalent  to 
the  special  verdict  of  a  jury.  Where  such  finding  covers  all  the  issues 
raised  by  the  pleadings,  the  Supreme  Court,  under  sec.  701,  Rev.  Stats.f 
should  direct  such  judgment  to  be  entered  in  the  court  below  as  the 
special  finding  requires.  Fort  Scott  v.  Hickman,  112  U.  S.  150-165 
(28-641),  Oct.  T.,  1884. 
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Where  judgment  in  a  cause  tried  by  the  court  without  a  jury  has  been 
reversed,  and  the  cause  remanded  with  directions  to  award  a  new  trial, 
upon  a  second  writ  of  error  it  is  too  late  to  object  that  the  original 
judgment  in  the  Supreme  Court  should  have  been  final  upon  the  find- 
ings made  by  the  Circuit  Court  at  the  first  trial  instead  of  awarding  a 
venire  de  novo.  The  court  cannot  review  on  the  second  writ  of  error 
the  judgment  it  rendered  on  the  former  writ  of  error.  Ames  v,  Quimby, 
106  U.  S.  342-^49  (27-103),  Oct.  T.,  1883. 

After  a  cause  has  been  decided  upon  its  merits  in  the  Supreme  Court, 
remanded  to  the  court  below,  and  then  brought  up  on  a  second  appeal, 
it  is  too  late  to  allege  that  the  court  had  not  jurisdiction  to  try  the  first 
appeal.  Washington  Bridge  Co.  v.  Stewart,  3  How,  413-425  (11-664), 
Jan.  T.,  1845. 

The  reason  for  this  judgment  stated  to  be,  that  to  grant  the  motion  to 
dismiss  the  case  in  the  court  below  would  be  equivalent  to  a  judg- 
ment that  the  final  decree  of.  the  Supreme  Court  could  be  reviewed, 
when  the  law  points  out  no  method  by  which  that  can  be  done.    lb.  425. 

The  Supreme  Court  held  that  after  a  cause  had  been  sent  back  to 
the  Circuit  Court  upon  a  final  decree  upon  the  merits  in  the  Supreme 
Court,  the  Circuit  Court  was  bound  to  carry  the  decree  into  execution 
though  that  court  then  discovered  that  the  cause  was  not  within  its 
jurisdiction.    Sellem's  Executors  v.  May's  Executors,  6  Cranch,  267. 

Section  24  of  the  Judiciary  Act  of  1789  governs  (governed)  the 
practice  in  cases  brought  up  for  review  in  the  Supreme  Court.  The 
law  directs  that  a  mandate  shall  be  sent  down  to  have  the  judgment 
entered  as  final  in  the  lower  court  when  it  is  for  the  defendant  below. 
Ex  parte  Dubuque  &  P.  R.  Co.,  1  WaU.  69-73  (17-615),  Dec.  T.,  1863. 

Where  the  Supreme  Court  had  reversed  a  judgment  of  the  Circuit 
Court  in  an  ejectment  suit  and  remanded  the  cause  with  a  mandate 
to  enter  judgment  for  the  defendant  below,  but  because  by  the  law  of 
the  State  a  second  trial  was  allowed  for  recovery  of  real  estate,  the 
court  below  received  affidavits  showing  new  facts  and  granted  a  new 
trial,  the  Supreme  Court  by  mandamus  ordered  it  to  vacate  the  rule 
for  a  new  trial,  because  its  authority  extended  only  to  executing  the 
mandate.    Ih.  73. 

If  the  court  below  entertains  doubts  as  to  the  construction  and 
meaning  of  the  mandate  of  the  Supreme  Court  it  may  suspend  its 
execution  until  the  decision  of  that  court  had  upon  motion  or  by  appeal. 
Perkins  v.  Foumiquet,  14  How.  329-330  (14-442),  Dec.  T.,  1852. 

The  affirmance  of  the  judgment  of  a  subordinate  court  in  general 
terms,  nothing  being  said  about  interest,  is  to  be  taken  as  a  declaration 
that  no  interest  is  to  be  allowed;  thereupon  it  is  the  duty  of  the  sub- 
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ordinate  court  to  enter  its  judgment  in  strict  accordance,  and  not  to 
add  to  it  the  allowance  of  interest.  Ex  parte  Washington  and  G.  R. 
Co.,  140  U.  S.  91-94  (35-341),  Oct.  T.,  1890. 

Where  interest  was  improperly  allowed  after  mandate  sent  down, 
which  amounted  to  a  sum  insufficient  for  appeal,  mandamus  held  to 
lie  to  correct  the  error,  there  being  no  other  adequate  remedy  and  the 
action  of  the  lower  court  not  being  discretionary.     76.  95. 

Obeying  the  mandate  of  the  Supreme  Court  is  not  discretionary 
with  the  Circuit  Court,  hence  cases  which  hold  that  an  appellate  court 
will  not  direct  in  what  manner  the  discretion  of  an  inferior  tribunal 
shall  be  exercised  have  no  application  upon  a  petition  for  mandamus 
to  compel  the  Circuit  Court  to  obey  the  mandate  sent  it.  Gaines  v, 
Caldwell,  148  U.  S.  228-239  (37-435),  Oct.  T.,  1892. 

Mandamus  allowed  though  the  question  might  have  been  raised  by  a 
new  appeal.    lb.  243. 

Where  upon  bill  and  answer  to  which  exceptions  were  sustained 
and  upon  defendant  declining  to  plead  further  a  final  decree  was  en- 
tered for  complainant  and  by  the  opinion  and  mandate  the  cause  was 
reversed  and  remanded  to  the  Circuit  Court  for  further  proceedings 
not  inconsistent  with  the  opinion  of  the  Supreme  Court,  Held,  the 
complainant  had  a  right  to  file  a  replication,  but  the  Circuit  Court  in 
its  discretion  might,  after  remand,  allow  amendments  of  the  plead- 
ings. Re  Sanford  Fork  &  Tool  Co.,  160  U.  S.  247-259  (40-417), 
Oct.  T.,  1895. 

Where  the  merits  of  a  case  have  been  once  decided  on  appeal,  the 
Circuit  Court  has  no  authority,  without  express  leave  of  the  Supreme 
Court,  to  grant  a  rehearing  or  review,  or  permit  new  defenses  on  the 
merits  to  be  introduced  in  an  answer  by  amendment.  Re  Potts,  166 
U.  S.  263-267  (41-995),  Oct.  T.,  1896. 

A  decree  was  passed  dismissing  the  bill  of  complaint  Jime  3,  1836. 
On  Oct.  1, 1836,  upon  petition  stating  that  the  complainant  had  died 
after  the  suit  was  decided,  the  executrix  was  permitted  to  become  a 
party  and  took  an  appeal  to  the  Supreme  Court  which  reversed  the 
decree  with  a  mandate  directing  further  proceedings.  Thereafter  in 
the  court  below  the  defendant  sought  to  file  affidavits  and  then  an 
answer  setting  up  that  the  complainant  died  before  the  decree  appealed 
from,  which  the  judge  refused  to  receive  or  to  suffer  any  notice  taken 
of  the  proceedings  upon  the  records  of  the  court.  Upon  petition  for 
mandamus.  Held,  on  the  authority  of  Sellem's  Exrs.  v.  May's  Exrs.,  6 
Cranch,  267,  that  the  facts  offered  to  be  proved  formed  no  defense 
against  the  execution  of  the  mandate,  and  the  Circuit  Court  was  bound 
to. carry  into  execution  the  decree  rendered  in  the  cause  by  the  Supreme 
Court.     Ex  parte  Story,  12  Pel.  339-444  (9-1110),  Jan.  T.,  1838. 
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State  courts  have  no  power  to  deny  the  jurisdiction  of  the  Supreme 
Court  in  a  case  brought  there  for  decision  and  sent  back  to  the  State 
court  with  its  mandate. 

Where  it  is  clear  that  the  State  court  from  its  view  of  the  law  will  not 
carry  into  effect  the  directions  of  the  Supreme  Court  as  given  in  its 
mandate,  that  court  will  proceed  to  a  final  decision  of  a  cause  brought 
to  it  by  writ  of  error  from  the  State  court  and  will  award  execution 
to  the  prevailing  party.  Magwire  v,  Tyler,  17  Wall.  253-290  (21-584- 
586),  Dec.  T.,  1872. 

This  power  is  conferred  as  to  causes  onc^  remanded  by  sec.  25  of 
the  Judiciary  Act  of  1789,  and  as  to  causes  not  before  remanded  by 
the  Act  of  Feb.  5,  1867  (14  Stat.  L.  387).     lb,  290. 

In  this  case  the  State  court  on  filing  the  mandate  refused  to  proceed 
with  the  cause  because  the  proceedings  had  been  equitable,  and  by 
the  State  practice  the  right  adjudged  by  the  Supreme  Court  was  held 
enforceable  only  by  an  action  at  law.  The  final  decree  entered  by 
the  Supreme  Court  is  printed  in  full,  p.  294  (21-586). 

In  causes  remanded  to  the  Circuit  Courts  if  the  mandate  be  not  cor- 
rectly executed  a  writ  of  error  or  appeal  is  the  proper  remedy.  Martin 
V.  Hunter's  Lessee,  1  Wheat.  304-354  (4-109),  Feb.  T.,  1816. 

In  this  case  the  Court  of  Appeals  of  Virginia  on  receipt  of  the  mandate 
of  the  Supreme  Court  refused  to  obey  it  and  entered  judgment  that 
sec.  25  of  the  Judiciary  Act  was  unconstitutional,  and  on  writ  of  error 
the  Supreme  Court  reversed  the  judgment  of  the  Court  of  Appeals  and 
made  a  final  judgment. 

The  court  whose  judgment  has  been  reversed  or  affirmed  by  the 
Supreme  Court  cannot  rejudge  that  reversal  or  affirmance,  but  the 
highest  court  of  every  State  has  power  to  decide  upon  its  own  juris- 
diction and  upon  the  jurisdiction  of  all  the  inferior  courts  to  which 
its  appellate  power  extends.  Davis  v.  Packard,  8  Pet.  312-323  (8- 
961),  Jan.  T.,  1834. 

The  mandate  of  the  Supreme  Court  to  the  Court  of  Errors  of  New 
York  is  printed  in  full,  p.  314. 
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If  the  jurisdiction  of  the  Circuit  Court  is  objected  to  and  on  issue 
is  decided  in  favor  of  the  defendant,  the  Circuit  Court  of  Appeals 
has  no  jurisdiction  to  review  the  decision,  because  it  disposes  of  the 
case,  and  the  plaintiff  must  have  the  question  certified  and  take  his 
appeal  or  writ  of  error  to  the  Supreme  Court.  Campbell  v.  The 
Golden  Cycle  Min.  Co.,  141  Fed.  R.  610-612,  citing  United  States  v, 
Jahn,  155  U.  S.  109-114. 

Where  the  question  of  jurisdiction  is  in  issue,  and  the  jurisdiction 
is  sustained  and  a  judgment  or  decree  is  rendered  in  favor  of  the  de- 
fendants on  the  merits,  the  Circuit  Court  of  Appeals  has  jimsdiction 
to  review  the  decision  below.     lb,  612. 

When  a  case  is  removed  from  a  State  court  to  the  United  States 
court  and  the  jurisdiction  sustained,  the  question  of  jurisdiction 
cannot  be  reviewed  on  a  writ  of  error  to  the  Circuit  Court  of  Appeals, 
but  after  final  judgment  may  be  reviewed  on  error  or  appeal  by  the 
Supreme  Court.     Missouri  Pac.  Ry.  v.  Fitzgerald,  160  U.  S.  571-582. 

Under  the  Act  of  Mar.  3,  1891,  establishing  the  Circuit  Court  of 
Appeals  it  is  held  (1)  that  if  the  jurisdiction  of  the  Circuit  Court  is  in 
issue  and  decided  in  favor  of  the  defendant,  as  that  disposes  of  the 
case,  the  plaintiff  should  have  the  question  certified  and  take  his  appeal, 
or  writ  of  error  direct  to  the  Supreme  Court. 

(2)  If  the  question  of  jurisdiction  is  in  i|ssue,  and  the  jurisdiction 
sustained,  and  then  judgment  or  decree  is  rendered  in  favor  of  de- 
fendant on  the  merits,  the  plaintiff,  who  has  maintained  the  jurisdiction, 
must  appeal  to  the  Circuit  Court  of  Appeals,  where  if  the  question 
of  jurisdiction  arises  the  Circuit  Court  of  Appeals  may  certify  it  to 
the  Supreme  Court. 

(8)  If  the  question  of  jurisdiction  is  in  issue,  and  the  jurisdiction 
sustained  and  judgment  on  the  merits  is  rendered  in  favor  of  the 
plaintiff,  then  the  defendant  can  elect  either  to  have  the  question 
certified  and  come  directly  to  the  Supreme  Court,  or  to  carry  the  whole 
case  to  the  Circuit  Court  of  Appeals,  and  the  question  of  jurisdiction 
can  be  certified  by  that  court.' 

(4)  If,  in  the  case  last  supposed,  the  plaintiff  has  ground  of  com- 
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plaint  in  respect  to  the  judgment  he  has  recovered,  he  may  also  carry 
the  case  to  the  Circuit  Court  of  Appeals  on  the  merits^  and  this  he 
may  do  by  way  of  cross-appeal  or  writ  of  error,  if  the  defendant  haa 
taken  the  case  there,  or  independently,  if  the  defendant  ha^  carried 
the  case  to  the  Supreme  Court  on  the  question  of  jurisdiction  sAooe, 
and  in  this  instance  the  Circuit  Court  of  Appeals  will  suspend  a  de^ 
cision  upon  the  merits  until  the  question  of  jurisdiction  has  been 
determined. 

(5)  The  construction  of  the  act  is  the  same  where  plaintiff  objects 
to  the  jurisdiction,  and  is  or  both  parties  are  dissatisfied  with  the 
judgment  on  the  merits.     United  States  v.  Jahn,  155  U,  S,  109-1 14« 

Where,  upon  an  appeal  from  a  decree  of  the  Circuit  Court,  the 
whole  case  is  taken  to  the  Circuit  Court  of  Appeals,  although  the 
appellant  might  have  taken  the  case  to  the  Supreme  Court  of  the 
United  States  on  the  question  of  jurisdiction  alone,  the  Circuit  Court 
of  Appeals  has  the  choice  cither  to  certify  the  question  of  jurisdiction 
to  the  Supreme  Court  or  itself  decide  the  question;  and  this,  though 
all  assignments  of  error,  except  as  to  the  question  of  jurisdiction,  are 
abandoned.     Wirgman  v.  Persons,  126  Fed.  R.  449-455. 

Under  the  5th  section  of  the  Act  of  Mar.  3,  1891,  establishing 
the  Court  of  Appeals,  the  judgments  or  decrees  of  the  Circuit  Court 
of  Appeals  are  made  final  in  all  cases,  in  which  the  jurisdiction  of 
the  Circuit  Court  attaches  solely  by  reason  of  diverse  citizenship, 
and  it  follows  that  the  Court  of  Appeals  has  power  to  review  the  judg- 
ment of  the  Circuit  Court  in  every  such  case,  notwithstanding  con- 
stitutional questions  may  have  arisen  after  the  jurisdiction  of  the 
Circuit  Court  attached.  Am.  Sugar  R.  Co.  v.  New  Orleans,  181  U.  S. 
277,  280. 

Where  the  plaintiff  by  proper  pleading  avers  facts  by  which  it  ap- 
pears that  the  suit  does  really  and  substantially  involve  a  dispute 
or  controversy  as  to  a  right  which  depends  on  the  construction  or 
application  of  the  Constitution  or  some  law  or  treaty  of  the  United 
States,  the  appellate  jurisdiction  of  the  Supreme  Court  under  sec.  5 
of  the  Act  of  Mar.  3,  1891,  is  exclusive. 

If  the  plaintiff  by  proper  pleading  places  the  jurisdiction  of  the 
Circuit  Court  on  diverse  citizenship,  and  also  on  grounds  independent 
of  that  question,  and  the  case  is  taken  to  the  Court  of  Appeals,  proposi- 
tions as  to  the  latter  grounds  may  be  certified  to  the  Supreme  Court, 
or  if  that  course  is  not  pursued,  and  the  case  goes  to  judgment,  an  ap- 
peal or  writ  of  error  from  the  Supreme  Court  will  lie  imder  the  last 
clause  of  sec.  6,  because  the  jurisdiction  does  not  depend  solely  on 
diverse  citizenship.     76.  281. 

The  language  used  in  the  case  of  Carter  v.  Roberts,  177  U.  S,  496, 
should  not  be  construed  to  mean  that  in  cases  where  the  jurisdiction 
below  is  invoked  on  the  ground  of  diverse  citizenship,  the  Circuit  Court 
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of  Appeals  may  decline  to  take  jurisdiction  or  dismiss  the  appeal  or 
writ  of  error  for  want  of  jurisdiction.  The  fact  that  in  such  a  case 
one  or  more  of  the  constitutional  questions  referred  to  in  sec.  5  of 
the  Act  of  Mar.  3,  1891,  may  have  so  arisen  that  a  direct  resort  to  the 
Supreme  Court  might  be  had,  does  not  deprive  the  Court  of  Appeals 
of  jurisdiction,  or  justify  it  in  declining  to  exercise  it.    lb.  282. 

Where  the  jurisdiction  of  the  Circuit  Court  depends  solely  on  diverse 
citizenship  and  it  turns  out  the  case  involves  the  construction  or 
application  of  the  Constitution  of  the  United  States,  or  the  constitu- 
tionality of  a  law  of  the  United  States,  or  the  validity  or  construction 
of  a  treaty  is  drawn  in  question,  or  the  constitution  or  law  of  a 
State  is  claimed  to  be  in  contravention  to  the  Ck)nstitution  of  the 
United  States,  the  Circuit  Court  of  Appeals  may  certify  the  con- 
stitutional or  treaty  question  to  the  Supreme  Court,  and  proceed  as 
thereupon  advised,  or  it  may  decide  the  whole  case.    lb.  282. 

Where  the  jurisdiction  of  the  Circuit  Court  rests  on  diverse  citizen- 
ship and  not  on  any  other  ground,  although  independent  of  that, 
constitutional  grounds  may  appear  in  the  pleadings  of  the  plaintiff, 
and  a  decree  has  been  therein  rendered,  from  which  an  appeal  to  the 
Circuit  Court  of  Appeals  has  been  taken,  and  that  court  goes  on  and 
decides  the  case,  its  decision  will  be  final  and  the  jurisdiction  of  the 
Supreme  Court  cannot  thereafter  be  invoked  directly  on  another 
writ  of  error  to  the  Circuit  Court,  but  the  interposition  of  that  court 
can  only  be  invoked  by  certiorari  to  the  Circuit  Court  of  Appeals. 

76.  279. 

Note.  The  caae  reported  in  104  Fed.  R.  2,  reversed  on  writ  of  certiorari.  181 
U.  S.  277. 

Where  jurisdiction  is  founded  on  diversity  of  citizenship  but  there- 
after issues  are  raised,  the  decision  of  which  brings  the  case  within 
either  of  the  classes  set  forth  in  sec.  5  of  the  Act  of  1891,  the  case  may 
be  brought  directly  to  the  Supreme  Court  or  to  the  Circuit  Court  of 
Appeals,  in  which  event  the  final  judgment  of  the  Court  of  Appeals 
may  not  as  of  right  be  reviewed  by  the  Supreme  Court. 

If  the  jurisdiction  of  the  Circuit  Court  rests  on  the  ground  that  the 
suit  arises  under  the  Constitution,  laws,  or  treaties  of  the  United  States 
the  jurisdiction  for  review  is  exclusively  in  the  Supreme  Court. 

If  the  jurisdiction  beside  is  placed  on  the  ground  of  diverse  citizen- 
ship and  also  on  grounds  independent  of  that  which  allow  a  review  by 
the  Supreme  Court,  then  if  carried  to  the  Court  of  Appeals  the  decision 
of  that  court  will  not  be  final.  Huguley  Mfg.  Co.  v.  Galeton  Mills, 
184  U.  S.  290-295  (46-548),  Oct.  T.,  1901. 

The  jurisdiction  referred  to  in  sec.  6  is  the  jurisdiction  of  the  Circuit 
Court  as  originally  invoked.     lb.  294. 

The  Circuit  Courts  of  Appeal  are  not  endowed  with  any  original 
jurisdiction.  They  were  by  the  act  creating  them  simply  given  appel- 
late jurisdiction  over  certain  specified  courts,  and,  therefore,  are  not 
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authorized  to  issue  original  and  independent  writs  as  habeas  corpus. 
No  authority  to  issue  the  writ  of  certiorari  as  a  substitute  for  the  writ 
of  error  or  an  appeal  has  been  granted  to  the  Circuit  Courts  of  Appeal 
by  the  Act  of  March  3,  1891.  Whitney  v.  Dick,  202  U,  S,  132-140 
(50-966),  Oct.  T.,  1905. 

Where  a  demurrer  to  a  bill  was  sustained  upon  the  ground  that  the 
bill  did  not  state  sufficient  facts  to  warrant  the  relief  sought,  and 
leave  was  granted  to  file  an  amended  bill;  Held,  tliat  a  temporary 
injunction  issued  upon  the  original  bill  was  dissolved  when  the  de- 
murrer was  sustained,  and  that  complainants  had  the  right  to  pursue 
either  of  two  courses,  viz:  to  submit  to  final  judgment  against  it  and 
bring  the  cause  to  the  Circuit  Court  of  Appeals  for  review;  or  to  amend 
its  bill  without  the  right  to  review  the  action  of  the  trial  court.  Held, 
further,  that  no  appeal  could  be  taken  from  so  much  of  the  order  of 
the  trial  court  as  undertook  to  work  a  dissolution  of  the  restraining 
order,  which  under  the  statute  as  it  now  exists  is  not  appealable, 
sec.  7  of  the  Act  of  Mar.  3,  1891,  estabhshing  the  Court  of  Appeals 
having  been  amended  by  the  Act  of  Jime  6,  1900»  chap.  803,  31 
(Stats.  L.)  660.     Fiye  &  Bnihn  v,  Carstans,  130  Fed.  R,  766,  767. 

Formerly  an  order  granting  a  temporary  injunction  was  not  re- 
viewable but  was  in  the  absolute  discretion  of  the  Circuit  Court.  The 
Act  of  Mar.  3,  1891,  c.  517,  26  Stat.  826,  allows  an  appeal  from  such 
a  decree,  but  the  order  granting  an  injunction  pending  the  suit  is  in 
the  sound  judicial  discretion  of  the  Circuit  Court,  and  this  order  will 
not  be  disturbed  on  appeal  unless  it  violates  the  rules  of  equity  which 
have  been  established  for  the  guidance  of  its  discretion.  Lehman  v. 
Graham,  135  Fed.  R.  42. 

A  judgment  of  contempt  rendered  by  a  court  in  an  equity  suit  is  a 
judgment  rendered  in  a  criminal  case,  reviewable  upon  writ  of  error 
under  the  Act  of  Mar.  3,  1891,  giving  the  Circuit  Court  of  Appeals 
jurisdiction  to  review  judgments  in  criminal  cases,  not  capital.  In  re, 
Heinze,  127  Fed.  R.  96-98. 

Held,  that  the  cases  of  Hayes  v.  Fisher,  102  U.  S.  121,  and  Ex  parte 
Kearney,  7  Wheat.  38,  are  not  applicable,  those  decisions  being  based 
upon  the  ground  that  the  Supreme  Court  had  no  jurisdiction  to  review 
a  judgment  in  a  criminal  case;  such  review  in  that  court  being  author- 
ized prior  to  1891  upon  a  certificate  of  division  of  opinion  between  the 
judges  of  the  Circuit  Court.    76.  98. 

A  person  not  a  party  in  an  equity  cause  committed  for  contempt  is 
entitled  to  a  review  of  the  order  of  committal  upon  a  writ  of  error 
sued  out  before  the  final  decree  in  the  cause.  Butler  v.  Fair^-eather, 
91  Fed.  R.  458-460. 
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A  writ  of  error  to  the  Circuit  Court  involving  a  question  of  whether 
the  Circuit  Court  acquired  jurisdiction  of  the  defendant  by  virtue  of 
the  service  of  a  summons,  in  a  suit  pending  in  the  State  court  and 
thereafter  removed  into  the  Federal  court,  is  not  within  the  juris- 
diction of  the  Circuit  Court  of  Appeals,  but  is  only  reviewable  by  the 
Supreme  Court.  St.  Louis  Cotton  Comp.  Co.  v.  American  Cotton  Co., 
125  Fed.  R.  190-199. 

Held,  by  the  Circuit  Court  of  Appeals,  that  imder  sec.  5  of  the  Act 
of  Mar.  3,  1891,  that  court  had  not,  but  the  Supreme  Court  had,  juris- 
diction to  review  by  writ  of  error  or  appeal  taken  directly  to  the  Su- 
preme Court  from  the  United  States  Qjrcuit  Court,  every  question 
which  involves  the  jurisdiction  of  the  latter  court,  whether  that  ques- 
tion is  peculiar  to  the  Federal  courts  as  such,  or  conunon  to  all  courts. 
76.  201. 

The  Circuit  Court  of  Appeals  has  no  jurisdiction  of  any  case  involv- 
ing the  jurisdiction  of  the  Circuit  Court,  where  that  court  has  dis- 
missed the  suit  upon  the  ground  of  lack  of  jurisdiction.     Ih.  202. 

A  writ  of  error  not  sued  out  within  the  six  months  after  the  entry 
of  the  judgment  limited  by  the  Act  of  Mar.  3,  1891,  cannot  be  reviewed 
in  the  Court  of  Appeals,  notwithstanding  the  writ  was  allowed  within 
that  time.     Rutan  v.  Johnson,  130  Fed.  R.  109-110. 

When  it  appears  that  the  parties  have  been  improperly  or  coUusively 
joined,  either  as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a 
case  cognizable  or  removable  under  the  Act  of  1875,  then  the  Circuit 
Court  is  without  jurisdiction  to  proceed  within  the  meaning  of  the 
Act  of  1891.     Merritt  v.  Bowdoin  College,  169  U.  S.  551-656  (42-852). 

Where  an  appeal  was  dismissed  because  of  a  defective  averment  of 
citizenship  of  the  parties,  Held,  that  the  Court  of  Appeals  might  per- 
mit an  amendment  in  that  court  supplying  an  averment  of  citizenship 
requisite  to  give  jurisdiction,  where  both  parties  had  appeared  in  that 
court  and  agreed  in  writing  to  such  amendment.  Kansas  City  So. 
Ry.  Co.  17.  Prunty,  133  Fed.  R.  13-17. 

An  order  of  the  Circuit  Court  adjudging  one  guilty  of  contempt 
may  be  reviewed  by  the  Court  of  Appeals.  A  person  not  a  party  to 
a  suit  before  such  Circuit  Court  who  has  been  adjudged  guilty  of  con- 
tempt for  violating  an  order  of  that  court  made  in  such  suit  may  have 
such  order  reviewed  by  writ  of  error  to  the  Court  of  Appeals.  Besette 
V.  W.  B.  Conkey  Co.,  133  Fed.  R.  165-166. 

Where  one 'of  the  parties  to  a  joint  judgment  was  never  joined,  or 
notified  to  join,  or  severed  for  failure  or  refusal  to  join,  the  Court  of 
Appeals  has  no  power  to  cure  the  defect  by  amendment,  but  will  dis- 
miss the  appeal  on  motion.    Copland  v.  Waldron,  133  Fed.  R,  217-219. 

12 
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The  Circuit  Court  of  Appeals  has  power  to  issue  the  writ  of  cer- 
tiorari only  in  aid  of  its  appellate  jurisdiction  and  cannot  issue  such 
a  writ  to  review  the  action  of  a  Circuit  Court  which  is  not  appealable. 
United  States  v.  Montana  Or©  Pur.  Co.,  126  Fed.  R.  169. 

Where  no  allowance  of  interest  was  specially  directed  in  the  decree 
of  the  District  Court  and  such  decree  is  simply  afiirmed  with  costs 
by  the  Circuit  Court  of  Appeals,  no  interest  can  be  recovered  under 
the  decree  of  the  Court  of  Appeals  unless  it  modified  or  amends  its 
decree  so  as  to  include  interest.    The  Glenochil,  128  Fed,  R,  963-069. 

An  appeal  in  admiralty  cannot  be  sustained  in  the  name  of  a  vessel. 
Onl^  a  human  being  or  an  aggregation  of  human  beings,  as  an  associa- 
tion or  corporation,  may  bring  an  appeal  or  writ  of  error.  Steamboat 
Bums,  9  WaU,  237-240. 

On  motion  to  dismiss  an  appeal  in  admiralty  before  hearing,  the 
libel  and  not  the  answer  is  to  be  looked  to,  since  no  replication  being 
necessary  in  admiralty  to  put  the  case  at  issue,  new  facts  set  up  in 
the  answer  are  taken  as  denied  by  the  libellant.  The  W.  J.  Hingston, 
144  Fed,  R,  560-562. 


EULES 

,  OF  THE 

UNITED  STATES  CIRCUIT  COURT  OF 

APPEALS 


The  rule  as  it  exists  in  the  First  Circuit  is  alone  printed 
where  common  to  all  the  circuits.  Where  a  different  rule 
exists  in  any  circuit,  the  variance  is  shown  by  printing  under 
the  rule  as  it  exists  in  the  First  Circuit  the  corresponding 
rule  for  each  of  the  other  circuits.  Following  the  rules  of 
the  First  Circuit  are  several  rules  adopted  in  a  single  circuit. 

Rule  I — Name 

The  court  adopts  "United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit "  as  the  title  of  the  court. 

[In  the  other  circuits  the  word  "First"  preceding ."  cir- 
cuit" is  "Second,"  "Third,"  "Fourth,"  "Fifth,"  "Sixth," 
"Seventh,"  "Eighth,"  and  "Ninth,"  respectively.] 

Rule  II — Seal 

The  seal  shall  contain  the  words  "United  States"  on  the 
upper  part  of  the  outer  edge;  and  the  words  "Circuit  Court 
of  Appeals"  on  the  lower  part  of  the  outer  edge,  running 
from  left  to  right;  and  the  words  "First  Circuit"  in  two 
lines,  in  the  centre,  with  a  dash  beneath;  as  follows:  [seal.] 

[In  the  other  circuits  the  word  "  First "  preceding  "  Circuit " 
and  the  word  "First"  on  the  seal,  are  "Second,"  "Third," 
"Fourth,"  "Fifth,"  "Sixth,"  "Seventh,"  "Eighth,"  and 
"Ninth,"  respectively.] 

Rule  III — Terms  and  Sessions 

First  Circuit — One  term  of  this  court  shall  be  held  annually 
at  the  city  of  Boston  at  ten  o'clock  in  the  forenoon  on  the 
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first  Tuesday  of  October.  Stated  sessions  thereof  shall 
be  there  held  at  the  same  hour  on  the  first  Tuesday  of  every 
month,  and  may  be  adjourned  to  such  times  and  places  as 
the  court  may  from  time  to  time  designate.  •  But,  unless 
otherwise  ordered,  any  adjournment  shall  be  held  to  have 
been  made  to  the  first  day  of  the  next  stated  session. 

Second  Circuit — One  term  of  this  court  shall  be  held 
annually  at  the  city  of  New  York,  on  the  last  Tuesday  of 
October,  and  shall  be  adjourned  to  such  times  and  places  as 
the  court  may  from  time  to  time  designate. 

Third  Circuit — The  terms  of  this  court  shall  commence 
and  be  held  on  the  first  Tuesday  of  March,  and  the  first 
Tuesday  of  October,  at  the  city  of  Philadelphia. 

Fourth  Circuit — There  shall  be  held  in  the  city  of  Rich- 
mond, Virginia,  three  regular  terms  of  this  court;  one  on 
the  first  Tuesday  of  February,  one  on  the  first  Tuesday  of 
May,  and  one  on  the  first  Tuesday  of  November,  in  each 
year. 

Fifth  Circuit — One  term  oif  this  court  shall  be  held  annually 
at  the  city  of  New  Orleans  on  the  third  Monday  of  November, 
and  shall  be  adjourned  to  such  times  and  places  as  the 
court  may  from  time  to  time  designate. 

Sixth  Circuit — (1)  One  term  of  this  court  shall  be  held 
annually  on  the  Tuesday  after  the  first  Monday  of  October, 
and  adjourned  sessions  on  the  Tuesday  after  the  first  Mon- 
day of  each  other  month  in  the  year  except  August  and 
September.  At  the  July  session  no  causes  will  be  heard, 
except  upon  special  order  of  the  court.  A  printed  docket 
containing  all  cases  docketed  and  not  heard  shall  be  made 
by  the  clerk  for  the  October,  January,  and  April  sessions. 

(2)  All  sessions  of  the  court  shall  be  held  at  Cincinnati 
unless  otherwise  specially  ordered  by  the  court. 

(3)  The  court,  on  the  first  day  of  each  session^  except  the 
July  session,  will  begin  calling  the  cases  for  argument  in 
the  order  in  which  they  stand  on  the  docket,  and  proceed 
from  day  to  day  during  the  session  in  the  same  way. 

(4)  If  the  parties,  or  either  of  them,  shall  be  ready  when 
the  case  is  called,  the  same  will  be  heard,  provided  that 
the  time  within  which  to  file  briefs  has  expired.     But  a 
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case  may  be  continued  once  by  agreement  of  counsel  in 
open  court  or  by  stipulation  filed  in  the  clerk's  office,  to 
any  session  during  the  term.  Subsequent  continuances 
must  be  made  by  the  coiirt  on  motion  for  cause  shown; 
and  engagements  of  counsel  in  other  courts  will  not  be 
considered  good  cause  for  continuance. 

(5)  Each  day's  calendar  shall  consist  of  the  six  cases 
next  in  order  after  the  case  last  submitted  on  the  previous 
day,  but  the  calendar  will  not  include  any  case  continued 
or  passed  by  the  court  on  stipulation  of  counsel  before  the 
adjournment  of  court  on  the  previous  day.  The  calendar 
for  each  day  shall  be  exhibited  in  the  clerk's  office  at  the 
adjournment  of  court  on  the  previous  day.  Counsel  choos- 
ing to  rely  on  the  judgment  of  the  clerk  as  to  the  probable 
time  of  hearing  of  any  case,  otherwise  than  as  shown  in 
the  day's  calendar  above  provided  for,  must  do  so  at  their 
own   risk. 

(6)  Two  or  more  cases  involving  the  same  question  may, 
by  leave  of  the  court  or  by  its  order,  be  heard  together, 
but  they  must  be  argued  as  one  case. 

(7)  For  good  cause  shown,  on  motion  of  either  party, 
the  court  may  advance  any  cause  upon  the  docket  to  be 
heard  at  any  session,  even  though  the  time  permitted  under 
the  rules  for  the  filing  of  briefs  may  not  have  expired  at 
the  day  set  for  hearing.  Such  motion  for  the  advancement 
of  causes  will  be  heard  only  upon  five  days'  previous  notice 
to  opposing  counsel. 

Seventh  Circuit — A  term  of  this  court  shall  be  held  annually 
at  the  city  of  Chicago  on  the  first  Tuesday  in  October,  and 
continue  until  the  first  Tuesday  in  October  of  the  succeeding 
year.  Every  term  shall  be  adjourned-  to  such  time  and 
places  as  the  court  may  from  time  to  time  designate.  Un- 
less otherwise  specially  ordered,  the  court  will  hold  at 
Chicago  three  sessions  for  the  hearing  of  causes  during 
each  term,  beginning  on  the  first  Tuesdays  in  October  and 
January,  respectively,  and  the  second  Tuesday  in  April. 

Eighth  Circuit — Three  terms  of  this  court  will  be  held 
annually,  one  at  the  city  of  St.  Paul  on  the  first  Monday 
of  May,  one  at  the  city  of  Denver  on  the  first  Monday  of 
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September,  and  one  at  the  city  of  St.  Louis  on  the  first 
Monday  of  December.  Cases  from  Minnesota,  North 
Dakota,  South  Dakota,  Nebraska,  Iowa,  Kansas,  Missouri, 
Arkansas,  Oklahoma,  and  the  Indian  Territory  in  which 
transcripts  are  filed  on  or  before  the  first  day  of  April,  and 
cases  from  Colorado,  Utah,  Wyoming,  and  New  Mexico  in 
which  transcripts  and  stipulations  of  the  parties  for  their 
hearing  at  the  May  Term  in  St.  Paul  are  filed  on  or  before 
the  first  day  of  April,  and  those  only,  will  be  heard  at  the 
succeeding  May  Term  of  the  court  in  St.  Paul. 

Cases  from  Colorado,  Wyoming,  Utah,  and  New  Mexico 
in  which  transcripts  are  filed  on  or  before  the  first  day  of 
July,  and  cases  from  the  remainder  of  the  circuit  in  which 
transcripts  and  stipulations  of  the  parties  for  their  hearing 
at  the  September  Term  in  Denver  are  filed  on  or  before  the 
first  day  of  July,  and  those  only,  will  be  heard  at  the  suc- 
ceeding September  Term  in  Denver. 

Cases  from  Minnesota,  North  Dakota,  South  Dakota, 
Nebraska,  Iowa,  Kansas,  Missouri,  Arkansas,  Oklahoma, 
and  the  Indian  Territory  in  which  transcripts  are  filed  on 
or  before  the  first  day  of  October  and  cases  from  Colorado, 
Wyoming,  Utah,  and  New  Mexico  in  which  transcripts 
and  stipulations  of  the  parties  for  their  hearing  at  the 
December  Term  in  St.  Louis  are  filed  on  or  before  the  first 
day  of  October,  and  those  only,  will  be  heard  at  the  succeed- 
ing December  Term  in  St.  Louis. 

These  terms  of  the  court  may  be  adjourned  to  such  times 
and  places  as  the  court  may  from  time  to  time  designate. 

Ninth  Circuit — One  term  of  this  court  shall  be  held 
annually  at  the  city  of  San  Francisco  on  the  first  Monday 
of  October,  and  shall  be  adjourned  to  such  times  and  places 
as  the  court. may  from  time  to  time  designate. 

See  also  Rule  30,  pa^e  279. 

Rule  IV — Quorum 

First  Circuit — (1)  In  the  absence  of  a  quorum  on  any  day 
appointed  for  holding  a  term,  or  on  any  day  to  which  the 
court  is  adjourned,  any  judge  who  attends  shall  adjourn 
the  court  from  day  to  day;  or,  if  no  judge  is  present,  the 
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clerk  shall  so  adjourn;  and,  in  the  absence  of  all  the  judges 
and  the  clerk,  the  marshal  or  his  deputy  shall  so  adjourn. 
But  the  court  may,  from  time  to  time,  as  provided  in  Rule  3, 
enter  orders  directing  an  adjournment,  or  adjournments, 
for  longer  periods  than  from  day  to  day,  or  sine  die. 

(2)  Any  judge  attending  when  less  than  a  quorum  is 
present  may  make  all  necessary  orders  touching  any  suit, 
proceeding,  or  process  depending  in  or  returned  to  the  court, 
preparatory  to  hearing,  trial,  or  decision  thereof. 

Ninth  Circuit — (1)  If,  at  any  term  or  session,  a  quorum 
does  not  attend  on  any  day  appointed  for  holding  it,  any 
judge  who  does  attend  may  adjourn  the  court  from  time 
to  time,  or,  in  the  absence  of  any  judge,  the  clerk  may 
adjourn  the  court  from  day  to  day.  If,  during  a  term, 
after  a  quorum  has  assembled,  less  than  that  number  attend 
on  any  day,  any  judge  attending  may  adjourn  the  court 
from  day  to  day  until  there  is  a  quorum  or  may  adjourn 
without  day. 

Decisions 

Hddt  by  the  majority  of  the  court  in  the  Fourth  Circuit,  that  three 
district  judges  regularly  designated  constitute  a  legal  Circuit  Court 
of  Appeals  under  sec.  3  of  the  Act  of  Mar.  3,  1891.  .  Pritchard,  Circuit 
Judge,  dissenting.     Peters  v.  Hanger,  136  Fed.  R.  181,  182. 


Rule  V — Clerk 

(1)  The  clerk's  office  shall  be  kept  at  the  place  desig- 
nated in  the  act  creating  the  court  at  which  a  term  shall 
be  held  annually. 

(2)  The  clerk  shall  not  practice,  either  as  attorney  or 
coimsellor,  in  this  court  or  in  any  other  court  while  he  shall 
continue  to  be  clerk  of  this  court. 

(3)  He  shall,  before  he  enters  on  the  executionof  his  office, 
take  an  oath  in  the  form  prescribed  by  section  794,  Rev. 
Stais.j  and  shall  give  bond  in  a  sum  to  be  fixed,  and  with 
sureties  to  be  approved,  by  the  court,  faithfully  to  discharge 
the  duties  of  his  office  and  seasonably  to  record  the  de- 
crees, judgments,  and  determinations  of  the  court.  A 
copy  of  such  bond  shall  be  entered  on  the  journal  of  the 
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court,  and  the  bond  shall  be  deposited  for  safe-keeping  as 
the  court  may  direct. 

(4)  He  shall  not  permit  any  original  record  or  paper  to 
be  taken  from  the  court  room  or  from  the  office,  with- 
out an  order  from  the  court. 

Section  1  of  this  rule  in  the  Fifth  Circuit  provides  that 
the  clerk's  office  shall  be  kept  in  the  city  of  New  Orleans 
and  in  the  Ninth  Circuit  that  the  clerk's  office  shall  be  kept 
in  San  Francisco,  California,  and  by  sec.  3  of  this  rule  in 
the  Fifth  Circuit  it  is  provided  that  the  bond,  instead  of 
being  in  a  sum  to  be  fixed,  shall  be  in  the  sum  of  ten  thousand 
dollars  ($10,000)  while  the  words  **  except  as  provided  in 
Rule  23"  are  embraced  in  sec.  4  of  this  rule  in  the  Ninth 
Circuit. 

In  the  Seventh  Circuit  sec.  1  of  this  rule  provides  that 
the  clerk's  office  shall  be  kept  in  Chicago,  and  to  it  is  added 
these  words: 

(5)  All  fees  collected  by  the  clerk  which  are  not  properly 
taxable  as  costs  in  any  case,  and  which  are  not  by  law  re- 
quired to  be  by  him  deposited  in  the  Treasury  of  the  United 
States  shall  constitute  a  fund  to  be  expended  by  the  clerk, 
under  the  direction  of  the  court,  in  the  purchase  of  law 
books  for  the  library  of  the  court. 

(6)  The  clerk  shall  keep  an  accurate  and  itemized  account 
of  all  moneys  received  by  him  officially,  including  costs 
and  fees  in  cases  in  the  court  and  fees  and  monjys  collected 
on  any  account  whatever,  and  shall  deposit  the  same  as 
received  daily  to  his  credit  as  clerk,  and  separately  from 
all  individual  accounts  in  a  national  bank  designated  by 
the  senior  judge,  and  at  the  end  of  each  month  and  when- 
ever required  by  the  court  or  senior  judge,  shall  submit  to 
the  senior  judge  a  detailed  report  showing  by  items  all 
moneys  received  and  all  moneys  paid  out  during  the  month,  * 
and  the  total  balances  on  hand  from  each  and  all  sources 
of  receipt;  each  report  shall  be  accompanied  by  a  statement, 
over  the  signature  of  the  cashier  or  other  officer  of  the  bank 
in  which  the  deposit  is  kept,  of  the  amount  in  the  bank  to 
the  credit  of  the  clerk  at  the  close  of  the  last  day  included 
in  the  report. 
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Rule  VI — Marshal  and  Other  Officers 

First  Circuit — The  marshal  shall  be  in  attendance  during 
the  sessions  of  the  court  with  such  number  of  bailiffs, 
messengers,  and  other  officers  as  the  court  may  from  time 
to  time  order. 

Second  and  Third  Circuits — (1)  Every  marshal  and 
deputy  marshal  shall,  before  he  enters  on  the  duties  of 
his  appointment,  take  an  oath  in  the  form  prescribed  by 
sec.  782,  Rev.  Stats,,  and  the  marshal  shall,  before  he  en- 
ters on  the  duties  of  his  office,  give  bond  in  a  sum  to  be 
fixed,  and  with  sureties  to  be  approved,  by  the  court,  for 
the  faithful  performance  of  said  duties  by  himself  and  his 
deputies.  Said  bond  shall  be  filed  and  recorded  in  the 
oflSce  of  the  clerk  of  the  court. 

(2)  The  marshal  and  crier  shall  be  in  attendance  during 
the  sessions  of  the  court,  with  such  number  of  bailiffs  and 
messengers  as  the  court  may,  from  time  to  time,  order. 

Fourth^  Fifth,  Eighth,  and  Ninth  Circuits — The  marshal 
and  crier  shall  be  in  attendance  during  the  sessions  of  the 
court,  with  such  number  of  bailiffs  and  messengers  as  the 
court  may,  from  time  to  time,  order. 

Sixth  and  Seventh  Circuits — (1)  The  crier  and  bailiffs  of 
the  court  shall,  before  they  enter  on  their  duties,  take  an 
oath  in  the  form  prescribed  by  sec.  782,  Rev.  Stats. 

(2)  The  marshal  and  crier  shall  be  in  attendance  during 
the  sessions  of  the  court,  with  such  number  of  bailiffs  and 
messengers  as  the  court  may,  from  time  to  time,  order. 

Rule  VII — Attorneys  and  Counsellors 

First  and  Second  Circuits — All  attorneys  and  counsellors 
admitted  to  practice  in  the  Supreme  Court  of  the  United 
States,  or  in  any  Circuit  Court  of  the  United  States,  shall 
become  attorneys  and  counsellors  in  this  court  on  taking 
an  oath  or  affirmation  in  the  form  prescribed  by  Rule  2 
of  the  Supreme  Court  of  the  United  States  and  on  sub- 
scribing the  roll;  but  no  fee  shall  be  charged  therefor. 

Third  Circuit — All  attorneys  and  counsellors  admitted  to 
practice  in  the  Supreme  Court  of  the  United  States  or  in 
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any  Circuit  Court  of  the  United  States  shall  become  at- 
torneys and  counsellors  in  this  court,  on  taking  an  oath  or 
affirmation  in  the  form  prescribed  by  Rule  2  of  the  Supreme 
Court  of  the  United  States  and  on  subscribing  the  roll; 
but  no  fee  shall  be  charged  therefor,  and  all  attorneys  and 
counsellors  of  the  Circuit  Court  of  the  United  States  for 
the  Third  Circuit  shall  be  attorneys  and  counsellors  of  this 
court  without  taking  any  further  oath. 

Fourth  Circuit — All  attorneys  and  counsellors  admitted 
to  practice  in  the  Supreme  Court  of  the  United  States  or 
in  any  Circuit  Court  of  the  United  States  shall  become  at- 
torneys and  counsellors  in  this  court  on  taking  an  oath  or 
affirmation  in  the  form  prescribed  by  Rule  2  of  the  Supreme 
Court  of  the  United  States,  subscribing  the  roll,  and  on 
payment  of  a  fee  of  $5.00. 

Fifth  Circuit — All  attorneys  and  counsellors  admitted 
to  practice  in  the  Supreme  Court  of  the  United  States,  or 
in  any  Circuit  Court  of  the  United  States,  upon  filing  cer- 
tificate of  such  admission  with  the  clerk  of  this  court,  and 
upon  taking  an  oath  or  affirmation  in  the  following  form,  viz: 

"I, ,  do  solemnly  swear  (or  affirm)  that  I  will 

demean  myself  as*  an  attorney  and  counsellor  of  this  court 
uprightly  and  according  to  law,  and  that  I  will  support 
the  Constitution  of  the  United  States,''  (a  copy  of  which 
shall  also  be  filed  with  the  clerk),  shall  become  attorneys 
and  counsellors  of  this  court;  provided,  however,  that  any 
attorney  or  counselor  eligible  to  admission  as  an  attorney 
and  counsellor  of  this  court  may  be  admitted  to  practice, 
on  motion,  in  open  court,  upon  taking  the  oath  or  affirma- 
tion as  prescribed,  and  subscribing  the  roll.  On  each  ad- 
mission the  clerk  will  collect  ten  dollars  ($10.00)  to  be  ap- 
plied to  the  purchase  of  law  books  for  the  use  of  the  court 
and  bar. 

Sixth  Circuit — All  attorneys  and  counsellors  permitted 
to  practice  in  the  Supreme  Court  of  the  United  States  or 
in  any  Circuit  Court  of  the  United  States  shall  become  at- 
torneys and  counsellors  in  this  court  on  taking  an  oath  or 
affirmation  as  prescribed  by  Rule  2  of  the  Supreme  Court  of 
the  United  States,  and  upon  subscribing  the  roll. 
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The  fee  for  such  admission  shall  be  ten  dollars  ($10.00) 
in  accordance  with  the  table  of  fees  as  prepared  by  the 
Supreme  Court  of  the  United  States. 

Every  person  taking  the  oath  and  paying  such  fee  shall 
be  entitled  to  a  certificate  of  his  admission;  signed  by  the 
clerk. 

Seventh  Circuit — All  attorneys  and  counsellors  admitted  to 
practice  in  the  Supreme  Court  of  the  United  States  or  in 
any  Circuit  Court  of  the  United  States  shall  become  attor- 
neys and  counsellors  in  this  court  on  taking  an  oath  or  af- 
firmation in  the  form  prescribed  by  Rule  2  of  the  Supreme 
Court  of  the  United  States,  and  on  subscribing  the  roll. 

Eighth  Circuit — All  attorneys  and  counsellors  admitted 
to  practice  in  the  Supreme  Court  of  tiie  United  States  or  in 
any  Circuit  Court  of  the  United  States,  or  in  the  Supreme 
Court  of  any  State  in  this  circuit,  may,  upon  motion  of 
some  member  of  the  bar  of  this  court,  be  admitted  as  at- 
torneys and  counsellors  in  this  court  on  taking  an  oath  or 
affirmation  in  the  form  prescribed  by  Rule  2  of  the  Supreme 
Court  of  the  United  States,  and  .on  subscribing  the  roll; 
but  no  fee  shall  be  charged  therefor. 

(2)  And  any  attorney  and  counsellor  admitted  to  practice 
in  the  courts  of  highest  original  jurisdiction  in  the  States 
and  Territories  of  this  circuit,  or  in  the  Supreme  Courts  of 
such  States  and  Territories,  or  in  the  District  or  Circuit 
Courts  of  the  United  States  for  this  circuit,  will  be  admitted 
to  practice  and  enrolled  as  an  attorney  and  counsellor  of 
this  court,  upon  furnishing  to  the  clerk  of  this  court  a  cer- 
tificate of  a  clerk  or  judge  of  any  one  of  the  courts  named 
that  the  applicant  is  an  attorney  of  any  one  of  said  courts, 
and  upon  subscribing  and  forwarding  to  the  clerk  the  fol- 
lowing oath:  *'  I  do  solemnly  swear  (or  affirm)  that  I  will  de- 
mean myself  as  an  attorney  and  counsellor  of  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  uprightly  and 
according  to  law;  and  that  I  will  support  the  Constitution  of 
the  United  States.     So  help  me  God.*' 

Ninth  Circuit — All  attorneys  admitted  to  practice  in  the 
Supreme  Court  of  the  United  States  or  in  any  Circuit  Court 
of  the  Ninth  Circuit  shall  be  deemed  attorneys  of  the  Cir- 
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cuit  Court  of  Appeals  for  the  Ninth  Circuit;  but  such  at- 
torneys, on  or  before  their  first  appearance  in  open  court 
in  said  court  shall  take  an  oath  or  affirmation,  in  the  form 
prescribed  by  Rule  2  of  the  Supreme  Court  of  the  United 
States  and  subscribe  the  roll  of  attorneys.  All  other  per- 
sons who  have  been  admitted  to  practice  in  the  highest  court 
of  any  State  or  Territory  upon  presenting  satisfactory  evi- 
dence of  good  moral  character  and  fair  professional  stand- 
ing, may  be  admitted  to  practice  in  said  court  upon  taking 
the  oath  so  prescribed  and  subscribing  the  roll  of  attorneys.* 

Rule  VIII — Practice 

The  practice  shall  be  the  same  as  in  the  Supreme  Court 
of  the  United  States,  as  far  as  the  same  shall  be  applicable. 

Decisions 

On  application  to  take  new  evidence  in  an  admiralty  cause  some 
satisfactory  excuse  for  failure  to  examine  witnesses  in  the  court 
below  must  be  presented  to  the  appellate  court.  A  mere  affidavit 
that  the  testimony  is  necessary  is  not  sufficient;  the  affidavit  must 
show  that  the  evidence  was  discovered  too  late,  or  that  the  wit- 
nesses, having  been  subpcened,  failed  to  appear  and  could  not  be 
attached,  or  a  like  excuse.  The  Wabey  v.  Atkins,  10  WaU.  419,  420 
(19-«63),  Dec.  T.,  1870. 

There  can  be  no  substantial  amendment  of  admiralty  pleadings  in 
the  Appellate  Court.  If  the  pleadings  or  evidence  in  such  causes  are 
so  defective  that  no  decree  can  be  founded  on  them,  and  the  case 
appears  to  have  merit,  the  court  will  reverse  the  decree  and  remand 
the  cause  to  the  court  below  with  directions  to  permit  amendments 
and  further  proofs.     lb.  420. 

Upon  affidavit  filed,  setting  out  that  it  had  been  discovered  since 
the  decree  appealed  from  that  the  witnesses  had  been  corrupted  by 
an  agreement  of  one  of  the  parties,  a  commission  was  ordered  to  take 
further  testimony  upon  interrogatories,  with  notice  to  the  other  party, 
and  leave  to  file  cross-interrogatories.  Steamer  Western  Metropolis 
V,   Low,  12  WaU.  389  (20-394),  Dec.  T.,  1870. 

Since  the  Act  of  Mar.  3,  1891,  an  appeal  in  admiralty  comes  to  the 
Circuit  Court  of  Appeals,  but  the  practice  is  not  like  that  formerly 
existing  in  the  Circuit  Courts  under  Admiralty  Rule  49.  New  evidence 
cannot  be  taken  by  deposition  de  bene  esse^  but  only  by  commission 
under  Supreme  Court  Rule  12,  which  does  not  issue  as  of  course  but 

*  Briefs  signed  by  counsel  who  are  not  members  of  the  bar  of  this  court  or  fully 
qualified  under  the  provisions  of  this  rule  will  not  be  considere  i 
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upon  a  showing  that  the  testimony  sought  is  material  and  a  satisfactory 
excuse  for  failure  to.  take  the  evidence  in  the  court  below.  The 
Bechee  Deene,  55  Fed,  R.  526-528. 

If  the  Circuit  Court  should  have  dismissed  the  cause  of  its  own 

motion  because  without  jurisdiction,  the  Supreme  Court  will  reverse 

the  cause  with  directions  to  dismiss  the  cause  at  the  costs  of  the  plain- 

'  tiff  in  error.     Williams  v.  Nottawa,  104  U,  S.  209-213  (26-720),  Oct.  T., 

1881. 

A  writ  of  error  sued  out  of  the  Supreme  Court,  on  the  groimd  that 
the  trial  court  had  no  jurisdiction,  does  not  prevent  the  Court  of 
Appeals  from  issuing  a  writ  of  error  to  review  an  order  in  the  cause 
made  after  a  judgment  therein  denying  a  new  trial,  which  under  the 
State  practice  (declared  in  106  U,  S.  86  binding  on  a  Federal  court) 
is  a  matter  of  right.  In  such  case  it  is  not  material  that  the  writ  of 
error  upon  the  question  of  jurisdiction  has  issued  to  the  Supreme 
Court.     Shreve  v.  Cheesman,  69  Fed.  R,  785-787. 

Under  sec.  10  of  Act  of  Mar.  3,  1891,  establishing  the  CiiTuit  Court 
of  Appeab  that  court  has  power,  like  that  possessed  by  the  Supreme 
Court,  to  reverse  the  judgment  below,  and  permit  the  plaintiff  to  apply 
to  it  for  the  allowance  of  an  amendment.  Van  Doren  v.  Pennsylvania 
R.  Co.,  93  Fed.  R.  260-272. 

In  cases  of  doubt  whether  an  appeal  or  a  writ  of  error  is  the  proper 
mode  of  obtaining  a  review  the  appellant  may  take  an  appeal  and  also 
sue  out  a  writ  of  error,  and  the  appellate  court  will  review  the  proceed- 
ings below  in  accordance  with  the  rules  of  that  method  applicable  to 
the  nature  of  the  case  before  it.  Hooven,  etc.,  Co.  v.  John  Feather- 
stone's  Sons,  111  Fed.  R.  81-86,  citing  Hart  v.  Hollingsworth,  100 
U.  S.  100-102. 

The  practice  of  taking  an  appeal  and  a  writ  of  error  to  review  the 
siune  adjudication  is  not  only  permissible  but  commendable  in  cases 
in  which  counsel  have  just  reason  to  doubt  which  is  the  proper  pro- 
ceeding to  give  jurisdiction  to  the  appellate  court.  In  such  cases  it 
is  not  necessary  to  docket  the  cause  twice  and  there  should  be  but  one 
record,  as  there  is  but  one  case  in  the  appellate  court.  In  such  cases 
the  reviewing  court  will  consider  both  proceedings,  will  dismiss  that 
one  which  is  ineffective,  and  will  review  the  rulings  of  the  court  below 
in  accordance  with  the  rules  of  the  method  applicable  to  the  nature 
of  the  case  before  it.     Lockman  v.  Lang,  132  Fed.  R.  3. 

The  rules  requiring  all  parties  against  whom  a  judgment  or  decree 
is  rendered  in  the  absence  of  severance  to  join  in  suing  out  a  writ  of 
error  or  prosecuting  an  appeal  therefrom,  has  application  only  to  a 
joint  judgment  or  decree  against  such  parties;  it  has  no  application 
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to  separate  judgments  or  decrees  against  such  parties,  though  ren- 
dered at  the  same  time  and  contained  in  the.  same  entry.  Love  v. 
Export  Storage  Co.,  143  Fed.  R.  1-11. 

The  rule  is  not  applicable  where  a  party  claiming  to  be  aggrieved, 
although  he  is  one  of  several  parties  against  whom  the  judgment  is 
rendered,  yet  alone  represents  some  distinct  and  substantial  subject- 
matter  in  which  the  others  have  no  concern,  or  are  only  indirectly 
concerned,  by  reason  of  the  allowance  or  negation  of  such  claim. 
Ayres  v.  Polsdorfer,  105  Fed,  R,  737-739. 

Where  the  order  or  decree  appealed  from  alTects  only  some  of  the 
parties  before  the  trial  court,  the  citation  need  not  be  served  upon 
those  not  affected  and  who  have  no  right  to  be  heard  in  the  appellate 
court.     Coler  v,  Allen,  114  Fed,  R,  60^-610. 

Sec.  1011,  Rev.  Stats. ,  providing  that  there  shall  be  no  reversal  in 
the  Supreme  Court  or  Circuit  Courts  upon  a  writ  of  error,  for  any  error 
of  fact,  is  applicable  to  the  Circuit  Court  of  Appeals.  Hall  v.  Houghton, 
&  Upp.  Mer.  Co.,  60  Fed,  R.  350,  351. 

An  appellate  court  may  avail  itself  of  authentic  evidence  outside 
of  the  record  before  it,  of  matters  occurring  since  the  decree  of  the 
trial  court,  when  such  course  is  necessary  to  prevent  a  miscarriage  of 
justice,  U>  avoid  a  useless  circuity  of  proceedings,  to  preserve  juris- 
diction lawfully  acquired,  or  to  protect  itself  from  imposition  or  further 
prosecution  of  litigation,  where  the  controversy  between  the  parties 
has  been  settled  or  for  other  reasons  has  ceased  to  exist.  Ridge  v. 
Manker,  132  Fed.  R.  599-601. 

Rule  IX — Process 

All  process  of  this  court  shall  be  in  the  name  of  the  Pres- 
ident of  the  United  States,  and  shall  be  in  like  form  and 
tested  in  the  same  manner  as  process  of  the  Supreme  Court. 

Rule  X — Bill  of  Exceptions 

The  judges  of  the  Circuit  and  District  Courts  shall  not 
Charge  at  large  not  to   ^^low  any  bill  of  cxceptious  which  shall  ^ 
■**  °"**  contain  the  charge  of  the  court  at  large 

to  the  jury  in  trials  at  common  law  upon  any  general  ex- 
ception to  the  whole  of  such  charge,  'feiit  the  party  except- 
ing shall  be  required  to  state  distinctly  the  several  matters 
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of  law  in  such  charge  to  which  he  excepts,  and  those  matters 
of  law,  and  those  only,  shall  be  inserted  in  the  bill  of  ex- 
ceptions and  allowed  by  the  court. 

In  the  Seventft  Circuit  the  rule  contains  the  following 
-additions: 

(2)  A  bill  of  exceptions  shall  contain  of  the  evidence  only 
such  a  statement  as  is  necessary  for  the  Not  to  contain  aii  the 
presentation   and   decision   of  questions   «vid«^««- 

saved  for  review,  and  unless  there  be  saved  a  question  which 
requires  the  consideration  of  all  the  evidence,  a  bill  of  ex- 
ceptions containing  all  the  evidence  shall  not  be  allowed. 

(3)  No  document  shall  be  copied  more  than  once  in  a  bill 

of   exceptions    or   in    a    transcript    of   the    Document,    to    appear 

record  of  the  case,  but  instead  there  Sot'S^Vr^'L^^'Sw 
shall  be  inserted  a  reference  to  the  one  "°*  ^^  ^"*- 
copy  set  out.  A  motion  for  a  new  trial  and  orders  and 
entries  relating  thereto  shall  not  be  set  out  in  the  transcript 
unless  required  by  written  praecipe,  of  which  a  copy  shall 
also  be  set  out. 

(4)  The  cost  of  unnecessary  matter  in  the  bill  of  excep- 
tions or  transcript  or  in  the  printed  ^^^  ^^^  unnecessary 
record  shall  noji  be  recovered  of  the  ap-   ™***<^- 

pellee  or  defendant  in  error,  and  in  its  discretion  the  court 
will  in  case  of  dispute  appoint  a  referee  to  determine  and 
report  what  was  necessary  therein,  and  will  tax  the  cost  of 
the  reference  as  shall  seem  just. 

Decisions 

The  rules  of  practice  and  statutes  governing  State  courts  do  not 
apply  to  bills  of  exception  in  the  United  States  courts.  Whalen  v. 
Sheridan,  5  Fed.  R.  436. 

Unless  control  of  the  court  over  the  case  has  been  reserved  by  a 
standing  rule  of  the  court  or  by  special  order  or  is  exercised  by  con- 
sent of  the  parties,  its  authority  after  the  term  at  which  the  judgment 
is  rendered  to  allow  a  bill  of  exceptions  then  first  presented,  or  to 
amend  a  bill  of  exceptions  already  allowed  and  filed  is  at  an  end; 
though  there  may  be  circumstances  not  resulting  from  the  laches  of 
the  parties  which  would  avail  to  relax  the  rule,  which  is  not  ironclad. 
Western  Dredging  &  Imp.  Co.  v.  Heldmaier,  116  Fed.  R.  179-182. 

The  finding  and  statement  of  facts  by  a  Circuit  Court  in  an  equity 
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case  is  not  conclusive  in  an  appellate  court  under  sec.  1012,  Rev.  Stats. 
(U.  S.  Comp.  Stat.f  1901,  716),  providing  that  appeals  shall  be  sub- 
ject to  the  same  rules  prescribed  for  writs  of  error.  Hendrix  v.  Perkins, 
123  Fed.  R.  268-269. 

Heldf  by  the  Supreme  Court  before  the  act  establishing  the  Court 
of  Appeals,  that  under  the  Act  of  Feb.  16,  1875  (18  Stat.  L.  315),  the 
findings  of  fact  of  the  Circuit  Court  in  an  admiralty  case  were  conclusive, 
and  tliat  the  Supreme  Court  could  not  be  required  to  weigh  evidence; 
that  if  errors  existed  in  the  findings  of  fact  they  could  only  be  corrected 
by  the  court  below.  The  Benefactor,  102  U.  S.  214-218  (26-159), 
Oct.  T.,  1880. 

The  Supreme  Court  held  that  questions  depending  on  the  w^eight 
of  the  evidence  imder  the  Act  of  Feb.  16,  1875,  were  conclusively 
settled  in  the  court  below.  The  Frances  Wright,  105  U.  S.  381-387 
(26-1102),  Oct.  T.,  1881. 

The  limitation  on  appeals  in  admiralty  to  a  review  of  questions  of 
law  is  within  the  constitutional  power  of  Congress.  Duncan  v.  The 
Frances  Wright,  105  U.  S.  381-384  (26-1101). 

An  appeal  will  not  be  dismissed  because  there  is  no  bill  of  exceptions 
in  the  record.  Under  the  Act  of  Feb.  16,  1875,  the  findings  must  be 
stated  by  the  court  and  become  a  part  of  the  record,  and  errors  of  law 
arising  on  such  findings  need  not  be  presented  by  ex*ceptions.  Nicker- 
Bon  V.  Merchants  S.S.  Co.  (Schooner  S.S.  Tryon),  105  U.  S.  267-270 
(26-1026).        \ 

No  exceptions  are  necessary  in  case  of  special  findings  by  the  court 
to  raise  the  question  whether  the  facts  found  support  the  judgment. 
Seeburger  v.  Schlesinger,  152  U.  S.  581-586  (38-562),  Oct.  T.,  1893. 

Under  sec.  700,  Rev.  Stats.,  providing  that  where  there  is  a  special 
finding  of  facts  the  review  on  appeal  may  extend  to  the  sufficiency  of 
the  facts  found  to  support  the  judgment,  the  appellate  court  is  not 
permitted  to  examine  the  evidence  to  ascertain  whether  the  findings 
of  fact  are  justified,  such  findings  being  conclusive.  Reed  v.  Stapp, 
52  Fed.  R.  641--644. 

None  of  the  rulings  of  the  trial  court,  as  presented  by  a  bill  of  ex- 
ceptions, can  be  re-examined  or  reviewed  in  the  appellate  courts  in  a 
cause  tried  by  the  court  without  a  jury,  unless  the  record  shows  that 
the  parties  waived  a  jury  by  written  stipulation  filed  with  the  clerk, 
as  required  by  sec.  649,  Rev.  Stats.  City  of  Detroit  v.  Schmidt,  123 
Fed.  R.  l-i3. 
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When,  during  the  term  at  which  a  judgment  is  rendered,  it  is  pro- 
posed to  allow  time  beyond  the  term  for  the  filing  of  a  bill  of  exceptions, 
a  notation  of  the  fact  should  be  made  upon  the  docket  or  entered  in 
the  order  book.  When,  after  the  term  the  bill  is  presented  for  signature, 
it  should  contain  an  explicit' statement  of  the  extension,  to  establish 
that  the  signing  and  filing  are  w^ithin  the  time  allowed,  or  if  a  waiver 
of  the  time  is  to  be  asserted,  a  distinct  statement  of  the  fact  of  consent 
by  counsel  or  party  present  at  the  time  of  signing,  or  a  written  agree- 
ment endorsed  upon  or  attached  to  the  bill,  showing  that  consent. 
Under  no  ordinary  circumstances,  if  at  all,  will  affidavits  be  received 
to  show  such  consent, — certainly  not  when  that  fact  is  disputed. 
ReUable  I.  &  B.  Co.  v.  Stahl,  102  Fed,  R.  590-593. 

The  signing  of  a  bill  of  exceptions  after  the  expiration  of  the  term 
at  which  the  judgment  was  rendered  is  lawful  if  done  by  consent  of  the 
parties  given  during  that  term.  Waldron  v.  Waldron,  156  U.  S.  361- 
378. 

^he  duty  of  seasonably  preparing  and  tendering  a  bill  of  exceptions 
belongs  to  the  excepting  party;  the  trial  court  has  only  to  consider 
whether  the  bill  tendered  is  in  due  time,  in  legal  form,  and  conformable 
to  the  truth;  the  duty  of  a  court  of  error  is  limited  to  determining 
the  vaUdity  of  exceptions  duly  tendered  and  allowed.  Any  fault  or 
omission  in  framing  or  tendering  a  bill  of  exceptions,  being  the  act  of  the 
party  and  not  of  the  court,  cannot  be  amended  at  a  subsequent  term. 
Michigan  Ins.  Bank  v.  Eldred,  143  U.  S.  293-298. 

It  is  not  a  sufficient  excuse  for  delay  in  filing  a  bill  of  exceptions 
that  the  party  is  without  means,  or  pecuniarily  embarrassed.  Whalen 
V,  Sheridan,  5  Fed.  R.  436. 

No  mere  recital  of  testimony,  whether  in  the  opinion  of  the  court 
or  in  a  bill  of  exceptions,  can  be  deemed  a  special  finding  of  fact^s  as 
provided  in  sees.  649,  700,  Rev.  Stats.  Lehnen  v.  Dickson,  148  U.  S. 
71-74  (37-374),  Oct.  T.,  1892. 

A  stipulation  signed  by  counsel  after  judgment  which  does  not  con- 
tain any  agreement  as  to  the  existence  of  facts,  but  is  a. mere  statement 
of  what  the  proof  showed  in  the  trial,  will  not  be  considered  by  the 
appellate  court,  which  can  take  no  notice  of  any  facts  not  found  by 
the  court  below.  Chicago  T.  &  S.  Works  Co.  v.  Spaulding,  116  U.  S. 
541-545  (29-722),  Oct.  T.,  1885. 

Where  findings  of  fact  were  drawn  up  and  filed  after  the  trial  nunc 
pro  tunc,  it  will  be  presumed  that  the  court  had  been  so  requested  at 
the  trial.  McGavock  v.  Woodlief,  20  How.  221-225  (15-^4),  Dec.  T., 
1857. 

13 
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A  statement  of  the  facts  found  by  the  judge  filed  nearly  three  months 
after  the  rendition  of  the  judgment  copied  into  'the  record,  held  to  be 
an  irregularity;  that  the  court  felt  boimd  to  disregard  such  statement 
and  treat  it  as  no  part  of  the  record.  Flanders  v.  Tweed,  9  WcUl, 
425-429  (19-679),  Dec.  T.,  1869. 

HM,  prior  to  the  Act  of  1865,  sees.  649,  700,  Rev,  Stats,,  that  where 
the  court  below  decided  both  questions  of  law  and  of  fact  no  bill  of 
exceptions  need  be  taken. 

In  the  appellate  court  the  question  is  whether  the  judgment  of  the 
court  below  was  erroneous  or  not  upon  the  facts  before  it  as  they  are 
certified  in  the  reooid.  United  States  v.  King,  7  How.  833-^854  (12- 
943),  Jan.  T.,  1849. 

Where  the  facts  have  been  specially  found  by  the  court  below,  no 
bill  of  exceptions  is  necessary.  The  question  in  the  appellate  court  is 
whether  the  facts  found  are  sufficient  to  support  the  judgment.    St. 

Louis  V.  Ferry  Co.,  11  WaU,  423-428  (20-194),  Dec.  T.,  1870. 

« 

Under  the  Act  of  Mar.  3,  1865,  the  review  in  the  app)ellate  court, 
when  the  finding  is  sp)ecial,  can  extend  only  to  the  determination  of 
the  sufficiency  of  the  facts  found  to  support  the  judgment. 

Though  the  finding  is  general,  any  rulings  of  the  court  on  questions 
of  law  in  the  progress  of  the  trial,  if  excepted  to  at  the  time  and  duly 
presented  by  bill  of  exceptions,  may  be  reviewed.  Dickinson  v. 
Planters  Bank,  16  WaU.  250-258  (21-280),  Dec.  T.,  1872. 

Where  a  jury  is  waived  as  provided  in  the  Act  of  Mar.  3,  1865,  the 
finding  of  the  court  may  be  either  general  or  sp)ecial.  Where  general 
the  parties  are  concluded  by  the  determination  of  the  court  except  in 
cases  where  exceptions  are  taken  to  the  rulings  of  the  court  in  the 
progress  of  the  trial,  when  such  ruhngs  may  be  reviewed  in  the  ap- 
pellate court,  but  the  findings  of  the  court,  if  general,  cannot  be  re- 
viewed by  bill  of  exceptions  or  in  any  other  manner.  Insurance  Co. 
V.  Folsom,  18  WaU.  237-248  (21-833),  Oct.  T.,  1873. 

Factfl  found  by  the  trial  court  where  a  jury  is  waived  under  the  Act 
of  1865  are  equivalent  to  a  special  verdict,  and  the  appellate  court 
will  not  examine  the  e\idence  on  which  the  finding  is  founded.  The 
finding  of  the  Circuit  Court  may  be  either  general  or  special,  and  it 
cannot  be  required  to  make  a  special  finding.  The  bill  of  exceptions 
brings  up  nothing  for  revision  except  what  it  would  have  done  had 
there  been  a  jury  trial.     lb.  249. 

Power  to  grant  a  peremptory  nonsuit  is  not  vested  in  the  Circuit 
Court,  but  at  the  close  of  plaintiff's  case  defendant  may  move  the  court 
to  instruct  the  jury  that  the  evidence  introduced  by  the  plaintiff  is 
not  sufficient  to  waijant  the  jury  in  finding  a  verdict  in  his  favor. 
Such  a  motion  is  not  one  addressed  to  the  discretion  of  the  court. 
It  presents  a  question  of  law.    lb.  250. 
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Where  a  cause  is  tried  by  the  court  without  a  jury,  as  provided  by 
sees.  649,  700,  Rev.  Stats.,  no  bill  of  exceptions  is  required  to  bring 
upon  the  record  the  findings,  whether  general  or  sp)ecial.  To  authorize 
a  judgment  there  must  be  findings  of  fact  which  must  appear  of  record. 
Insurance  Co.  v.  Boon,  95  U.  5.-117-124  (24-396),  Oct.  T.,  1877. 

Where  the  judgment  has  been  rendered  in  a  cause  tried  by  the  court 
a  special  finding  of  fact  may  be  filed  at  a  subsequent  term  nunc  pro 
tunc  by  special  order  of  the  court.    Ih.  124. 

The  only  office  of  a*  bill  of  exceptions  is  to  bring  upon  the  record 
rulings  that  without  it  would  not  app)ear.    Ih.  125 

If  a  jury  is  waived  and  the  court  chooses  to  find  generally  for  one 
side  or  the  other,  the  losing  side  has  no  redress  except  for  the  wrongful 
admission  or  rejection  of  evidence.  Dirst  v.  Morris,  14  Wall.  484-490 
(20-723),  Dec.  T.,  1871. 

Prior  to  the  Act  of  Mar.  3,  1865,  where  a  jury  was  waived  and  the 
cause  tried  by  the  court,  no  questions  of  fact  or  of  law,  decided  by  the 
court  below,  could  be  reviewed  upon  writ  of  error.  Campbell  v. 
Boyreau,  21  How.  223-226  (16r-96),  Dec.  T.,  1858. 

Upon  such  waiver  of  a  jury  the  judge  in  deciding  questions  of  fact 
upon  the  evidence  does  not  exercise  judiciary  authority,  but  acts 
rather  in  the  character  of  an  arbitrator,  and  no  exception  could  be 
taken  to  any  opinion  of  the  court  upon  the  admission  or  rejection  of 
testimony  unless  the  jury  was  actually  empaneled  and  the  exception 
reserved  while  they  were  at  the  bar.    lb.  226. 

Where  a  cause  was  tried  in  the  District  Court  without  a  jury,  on  an 
agreed  statement  of  facts,  the  Circuit  Court  was  held  to  have  no  power 
to  review  the  opinion  of  the  District  Court  upon  the  admission  or  re- 
jection of  testimony  or  upon  any  other  question  of  law,  but  could  only 
affirm  the  judgment.  Rogers  v.  United  States,  141  U.  S.  548-554 
(35-856),  Oct.  T.,  1891. 

Even  before  the  Act  of  1865,  reproduced  in  sees.  649,  700,  Rev. 
Stats. J  a  judgment  on  agreed  facts  spread  at  large  upon  the  record, 
could  be  reviewed  on  writ  of  error;  such  statement  being  equivalent 
to  a  special  verdict  and  presenting  questions  of  law  for  the  oonsiderar 
tion  of  the  court.  The  Act  of  1865  is  not  intended  to  interfere  with 
this  practice.  Supervisors  v.  Kennicott,  103  U.  S.  554-556  (26-487), 
Oct.  T.,  1880. 

The  provisions  of  sec.  914,  Rev.  Stats.,  do  not  extend  to  the  means 
of  revising  a  decision  made  in  a  Federal  court. 

Proceedings  to  remove  a  case  by  writ  of  error  from  one  Federal 
court  to  another  is  matter  to  be  regulated  exclusively  by  Acts  of 
Congress,  or  when  they  are  silent,  by  methods  derived  from  the  common 
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law,  from  ancient  English  statutes,  or  from  the  rules  and  practice  of 
the  courts  of  the  United  States.  Chateaugay  Iron  Co.,  Petitioner, 
128  U.  S.  544-555. 

Sec.  953,  Rev.  Stats.,  is  the  only  regulation  made  by  Congress  as 
to  bills  of  exceptions,  providing  that  they  shall  be  sufficiently  au- 
thenticated by  the  signature  of  the  presiding  judge  without  any  seal. 
lb.  555. 

Where  the  exceptions  are  taken,  noted  by  the  judge  and  reduced 
to  writing  at  the  trial,  the  court  may  enlarge  the  time  to  make,  file,  and 
serve  a  bill  of  exceptions  over  that  previously  allowed  by  an  order 
in  term,  although  the  trial  and  judgment  term  has  expired.  Talbot 
V.  Press  Pub.  Co.,  80  Fed.  R.  567-568. 

The  order  enlarging  the  time  should  be  made  nunc  pro  tunCj  as  of 
a  time  within  the  time  originally  allowed.    lb. 

An  order  enlarging  the  time  for  filing  the  record  (under  Rule  16), 
made  after  the  expiration  of  the  time  allowed  in  a  prior  order,  Held, 
ineffectual.     West  v.  Irwin,  54  Fed.  R.  419-420. 

A  rule  of  court  adopted  by  a  Circuit  Court,  fixing  the  time  within 
which  bills  of  exception  are  to  be  presented,  allowed  or  settled,  or 
certified  to,  by  the  trial  judge,  are  merely  directory  and  may  be  dis- 
pensed with  in  the  discretion  of  the  judge,  provided  always  the  ex- 
ceptions themselves  are  seasonably  taken  and  reserved.  Southern 
Pacific  Co.  V.  Johnson,  69  Fed.  R.  559-562. 

Under  ordinary  circumstances  the  exercise  of  this  discretion  is 
limited  to  the  same  term  in  which  the  judgment  is  rendered.  Prebk 
V.  Bates,  40  Fed.  R.  745-746. 

The  true  rule  is  that  the  power  to  reduce  exceptions  taken  at  the 
trial  to  form  and  have  them  signed  and  filed,  is  confined  to  a  time  not 
later  than  the  term  at  which  the  judgment  was  rendered.  From  this 
rule  there  should  be  no  exceptions  without  an  express  order  of  the 
court  during  the  term,  or  consent  of  the  parties,  save  under  very 
extraordinary  circumstances.     Muller  v.  Ellins,  91  U.  S.  249-251. 

Where  a  rule  of  court  requires  the  presentation  of  the  bill  of  excep- 
tions for  signature  within  five  days  after  the  close  of  the  trial,  the 
•judge  may  depart  from  the  rule  in  order  to  effectuate  justice  and  sign 
a  bill  presented  during  the  term  at  which  a  cause  was  tried,  but  more 
than  five  days  after  the  verdict  was  rendered.  Hunnicutt  v.  Peyton, 
102   U.  S.  333-353. 

Held,  the  order  need  not  be  signed  nunc  pro  tunc,  its  date  being 
held  of  no  importance.    lb.  357. 
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Where  it  appears  that  the  exceptions  were  taken  at  the  trial  and 
that  by  express  order  time  was  allowed  for  signing  the  same  after  the 
completion  of  the  term,  and  delay  was  had  in  reliance  on  this  express 
order  of  the  court  postponing  the  signing,  if  the  exceptions  were  signed 
within  the  term  to  which  the  continuances  extended,  they  are  season- 
ably signed.     Ward  v.  Cochran,  150  U.  S,  597-603. 

Prior  to  the  expiration  of  the  time  allowed  for  presenting  the  bill 
of  exceptions  an  order  may  be  made  extending  the  time  through  and 
until  the  end  of  the  next  succeeding  term,  and  where  special  reason 
therefor  existed  a  judgment  (not,  however,  in  cases  where  there  has 
been  a  trial  by  jury)  may  be  re-entered  in  the  following  term,  to  en- 
large the  time  for  taking  an  appeal.  United  States  v.  First  National 
Bank,  86  Fed.  R.  861-^863. 

A  bill  of  exceptions  cannot  be  signed  after  the  lapse  of  the  term  at 
which  the  judgment  is  entered,  unless  it  affirmatively  appears  that 
it  was  so  signed  and  filed  by  consent  of  the  parties,  or  in  compliance 
with  the  standing  rule  of  court,  or  an  order  made  and  entered  of  record 
at  the  trial  term,  or  unless  it  appears  that  the  court's  control  over  the 
record  was  preserved  during  the  succeeding  term  by  the  pendency 
of  a  motion  for  a  new  trial.  Missouri,  K.  &  T.  Ry.  Co.  v.  Russell,  60 
Fed.  R.  501-503. 

Exceptions  to  the  charges  of  the  court  should  call  the  attention  to 
the  particular  point  or  portions  of  the  charge  to  which  the  exception 
is  taken,  and  a  generai  exception  to  the  charge  and  opinion  of  the 
court  raises  no  question  for  review.  Conn.  Life  Ins.  Co.  v.  Union 
Trust  Co.,  112  U.  S.  250-261. 

The  fact  that  objections  are  made  to  the  admission  or  exclusion  of 
evidence  and  are  overruled,  is  not  sufficient  in  the  absence  of  excep- 
tions to  bring  them  before  the  court.  Newport  News  &  M.  V.  Co.  v. 
Pace,  158  U.  S.  36-37. 

It  is  the  duty  of  counsel  excepting  to  propositions  submitted  to  a 
jury  to  except  to  them  distinctly  and  severally,  and  where  they  are 
excepted  to  en  masse  the  exception  will  be  overruled,  if  any  of  the 
propositions  be  correct.     76.  37. 

A  general  exception  taken  to  the  refusal  of  a  series  of  instructions 
will  not  be  considered  if  any  one  of  them  be  unsound.    lb.  38. 

Exceptions  to  be  of  any  avail  must  be  taken  at  the  trial.  United 
States  V.  Cary,  110  U.  S.  51-52. 

The  record  must  show  expressly  or  impliedly  that  the  exception  was 
taken  and  reserved  by  the  party  at  the  trial,  but  it  need  not  be  drawn 
out  and  signed  by  the  judge  before  the  jury  retire  from  the  bar.  Staun- 
ton V.  Embry,  93  U.  S.  548-555. 
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It  is  always  allowable  if  the  exception  is  seasonably  taken  and  re- 
served that  it  may  afterwards  be  put  in  form  and  filed  in  the  case  by 
direction  of  the  judge.    76.  556. 

Error  based  upon  the  charge  or  instructions  of  the  court  will  not  be 
•considered  where  the  bill  of  exceptions  fails  to  show  affirmatively 
the  time  the  exceptions  were  taken  thereto  was  "while  the  jury  was 
at  the  bar."    Stone  v.  United  States,  64  Fed.  R.  667-677. 

Although  the  record  shows  that  the  practice  of  the  trial  court  was  to 
refuse  to  allow  exceptions  to  be  taken  in  the  presence  of  the  jury, 
exceptions  not  so  taken  will  not  be  considered,  if  the  record  fails  to 
show  a  request  made  to  take  the  same  before  the  jury  retired.  Western 
Union  Tel.  Co.  v.  Baker,  85  Fed.  R.  690-691. 

The  rule  that  exceptions  to  the  charge  of  the  court  and  to  other  in- 
structions given  or  refused  or  any  other  rulings  of  the  court  must  be 
taken  before  the  jury  retires  to  deliberate  on  their  verdict,  is  not  merely 
formal  or  technical,  but  absolutely  essential.  Merchants  Ex.  Bank 
V.  M'Graw,  76  Fed.  R.  930-936. 

Where  the  jury  return  into  court  and  received  further  instructions, 
given  in  the  absence  of  counsel,  it  will  be  sufficient  if  exceptions  thereto 
are  taken  at  the  earliest  opportunity.     76.  936. 

If  the  exceptant  fails  to  direct  specially  the  attention  of  the  court 
to  any  proposition  of  law  in  a  charge  general  in  its  chanlcter,  when  it 
is  refused  as  a  whole  and  the  party  excepts  ^nerally  to  the  ruling  of 
the  court  in  refusing  the  instruction,  the  exception  is  not  well  taken. 
Anderson  v.  Avis,  62  Fed.  R.  227-229. 

Although  there  appears  in  the  transcript  a  copy  of  a  charge  to  the 
jury,  marked  by  the  clerk  as  filed,  it  does  not  become  a  part  of  the 
record  unless  incorporated  in  the  bill  of  exceptions.  Clime  v.  United 
States,  159  U.  S.  590-593. 

To  enable  an  appellate  court  to  review  the  action  of  the  trial  court 
upon  the  admission  or  exclusion  of  evidence,  the  evidence  to  which 
the  exception  is  directed  must  be  incorporated  in  the  bill  of  excep- 
tions.    National  Masonic  Ace.  Assn.  v.  Sparks,  83  Fed.  R.  225-228. 

In  the  absence  from  the  bill  of  exceptions  of  the  evidence,  the  pre- 
sumption is  that  the  rulings  of  the  trial  court  were  right.  Sipes  v. 
Seymour,  76  Fed.  R.  116-118. 

On  appeal  plaintiff  in  error  cannot  urge  objections  to  instructions 
diflferent  from  those  to  which  he  confined  his  exceptions  in  the  trial 
court.     Northern  Pacific  Ry.  Co.  v.  Krohne,  86  Fed.  R.  230-235. 
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An  exception  to  a  general  charge  in  terms  ''said  exception  being  to 
the  whole  of  said  instructions  and  to  each  and  every  part  thereof/' 
cannot  be  sustained  if  any  of  the  propositions  of  law  contained  in  the 
charge  are  sound.     Price  v.  Parkhurst,  53  Fed,  R.  312-313. 

It  matters  not  that  the  judge  may  be  willing  to  consent  to  such  a 
bill.  He  cannot  waive  the  rule  so  far  as  it  requires  specific  exceptions. 
The  rule  is  mandatory.    76.  313. 

It  is  the  duty  of  the  court  to  allow  the  parties  reasonable  time  and 
facility  for  specifying  exceptions  before  the  case  is  finally  given  to  the 
jury.     lb.  313. 

An  exception. to  the  charge  of  the  court  in  terms,  "the  defendants 
then  and  there  duly  excepted  to  said  charge  in  its  entirety  and  to  the 
following  portions  thereof,"  followed  by  a  series  of  propositions  em- 
bracing substantially  all  the  charge,  is  not  available  if  any  of  the 
portions  excepted  to  is  good.     Vider  v.  O'Brien,  62  Fed.  R.  326-327. 

Where  a  series  of  propositions  were  submitted  to  the  court  as  one 
request  to  be  charged,  and  according  to  the  bill  of  exceptions,  "each 
and  all  of  the  requested  instructions  the  court  refused  to  give,  to 
which  refusal  the  defendant  then  and  there  excepted,"  Heldy  the 
objections  could  not  be  considered  on  appeal.  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.  V.  Zider,  61  Fed.  R.  908-909. 

In  a  case  tried  by  the  court  without  a  jury,  where  the  record  contains 
the  evidence,  the  findings,  and  requests  and  refusals  to  find,  and 
scattered  throughout  were  entries,  "the  plaintiff  excepts,"  "defend- 
ants except,"  "the  plaintiff  takes  exception  to  the  ruling  of  the  court;" 
and  to  the  general  finding  and  special  findings  of  fact  and  conclusions 
of  law,  to  each  and  every  one  of  which  there  is  an  entry  in  the  words, 
"To  which  said  opinion  and  finding  of  the  court  said  plaintiff  by  his 
*  attorney  does  then  and  there  except,"  although  certified  as  a  bill  of 
exceptions,  it  is  not  sufficient  to  permit  a  review  of  the  questions  sought 
to  be  raised.     Marion  Phosphate  Co.  v.  Cummer,  60  Fed.  R.  873-876. 

Each  exception  should  be  drawn  up  in  form,  stating  the  ruling  of  the 
court,  the  exception  thereto,  and  the  grounds  of  the  ruling  or  of  the 
exception.    Ih.  877. 

The  burden  of  proof  to  show  that  there  was  no  evidence  to  warrant 
a  charge  is  on  him  who  asserts  the  error,  and  he  must  present  all  the 
evidence  to  the  appellate  court,  or  must  present  a  bill  of  exceptions 
certifying  that  no  evidence  of  the  character  in  question  was  presented 
to  it,  if  he  would  maintain  his  claim.  United  States  v.  Patrick,  73 
Fed.  R.  800-806. 

The  action  of  the  lower  court  in  directing  a  verdict  in  favor  of  either 
party  cannot  be  reviewed  where  the  bill  of  exceptions  fails  to  show 
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that  it  contains  all  the  evidence.     Rollins  &  Sons  v.  Board  of  Commis- 
sioners, 80  Fed.  R.  692-695. 

When  a  peremptory  instruction  is  given  to  find  in  favor  of  either 
party,  the  only  question  with  respect  to  the  charge  to  be  reviewed, 
open  for  consideration  in  the  appellate  court,  is  whether  the  direction, 
when  considered  in  the  light  of  the  pleadings  and  all  the  evidence,  is 
right.     76.  695. 

The  giving  of  instructions  over  objection  and  the  refasal  of  the 
court  to  give  instructions  asked  for,  cannot  be  considered,  unless  the 
bill  of  exceptions  contains  the  evidence  on  which  the  questions  of  law 
raised  by  the  instructions  refused  or  asked  are  based.  It  is  not  enough 
that  the  testimony  is  found  in  another  part  of  the  record.  South- 
western Virginia  Imp.  Co.  v.  Frari,  58  Fed.  R.  171-173. 

Depositions,  exhibits,  or  certificates  not  contained  in  the  bill  of  ex- 
ceptions cannot  be  considered  by  the  appellate  court.  Reed  v.  Gard- 
ner, 17  Wall.  409-411. 

Evidence  may  be  included  in  a  bill  of  exceptions  by  appropriate 
reference  to  other  parts  of  the  record.  Jones  v.  Buckell,  104  U.  S. 
554-556. 

Error  to  be  available  must  be  affirmatively  shown  by  the  record, 
and,  in  the  absence  of  such  showing,  every  intendment  will  be  indulged 
in  to  support  the  judgment.  Masonic  Benefit  Assn.  v.  Lyman,  60  Fed. 
R.  498-500. 

Where  documentary  evidence  is  excluded  by  ruling  of  the  court, 
if  the  documents  excluded  are  not  set  qut  in  the  bill  of  exceptions, 
their  exclusion  is  not  available  error.     lb.  500. 

Whether  a  verdict  is  general  or  special  a  bill  of  exceptions  is  not 
necessary  to  make  it  a  part  of  the  record.  Daube  v.  Phila.  &  Reading 
Coal  &  Iron  Co.,  77  Fed.  R.  713-714. 

A  special  finding  of  fact«  upon  a  trial  submitted  to  the  court  with- 
out a  jury,  like  a  general  finding  or  verdict,  is  itself  a  part  of  the  record, 
and  need  not  be  embodied  in  the  bill  of  exceptions.  Wesson  v.  Saline 
County,  73  Fed.  R.  917-918. 

The  finding  should  be  complete  in  itself,  unaided  by  references  to 
the  bill  of  exceptions;  though  documents  set  out  in  the  pleadings  or 
in  the  record  may  be  referred  to.     76.  918. 

The  special  findings  required  by  the  Act  of  Feb.  16,  1875,  may  be 
waived  by  either  party;  where  the  record  omits  the  findings  of  fact 
and  conclusions  of  law  required  by  the  act  the  court  will  not  return 
the  cause  to  the  trial  court  to  enable  such  findings  to  be  put  into  the 
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record  unless  it  clearly  appears  that  their  omission  is  attributable  to 
the  fault  or  neglect  of  the  court  and  not  to  the  parties.  Winslow  v. 
Wilcox  (The  S.S.  Osborne),  104  U.  S.  183-184  (26-693). 

A  statement  made  and  filed  in  aid  of  a  motion  for  a  new  trial,  con- 
taining what  purport-s  to  be  all  the  exceptions  taken  and  allowed  on 
the  trial,  with  all  the  evidence  relating  to  the  same,  settled  and  allowed 
by  the  trial  judge  in  due  time,  may  be  treated  as  a  bill  of  exceptions. 
Alexander  v.  United  States.,  57  Fed,  R.  828-831. 

Upon  a  motion  in  the  appellate  court  to  enter  an  order  authorizing 
the  trial  court  to  amend  the  bill  of  exceptions,  so  as  to  show  whether 
it  contained  all  the  evidence  produced  on  the  trial,  or  not,  the  motion 
was  denied,  the  court  holding  that  if  by  mistake  the  record  speaks  an 
untruth,  even  after  the  lapse  of  the  term  at  which  the  judgment  has 
been  rendered  and  after  the  record  in  the  case  has  been  removed  to  the 
appellate  court,  the  trial  court  has  power  to  correct  it;  and,  further, 
that  if  the  trial  court  has  no  power  to  amend  a  bill  of  exceptions  after 
the  lapse  of  the  term  at  which  the  judgment  was  rendered  and  the 
bill  of  exceptions  signed,  no  order  of  the  appellate  court  would  confer 
such  authority.  Rollins  v.  Board  of  Commissioners,  78  Fed.  R,  741- 
742. 

It  is  within  the  power  of  the  trial  court,  during  the  term,  to  correct 
any  omissions  in  the  bill  of  exceptions,  by  amendment.  Even  subse- 
quent to  the  adjournment  of  the  term  the  court  may,  on  application, 
correct  the  record  so  as  to  show  the  truth  of  what  actually  occurred, 
and  correct  any  error  or  omission  of  its  officers.  Whiting  v.  Equitable 
Life  Assurance,  60  Fed.  R.  197. 

Where  the  record  has  been  corrected  in  the  trial  court  during  the 
term,  the  appellate  court  may  allow  the  bill  of  exceptions  to  be  amended 
to  show  such  action.     Ih.  199. 

The  amendment  of  a  bill  of  exceptions  made  long  after  the  close  of 
the  trial  term  and  after  the  end  of  the  time  for  settling  the  bill  as 
fixed  by  the  order  of  the  court,  especially  after  a  writ  of  error  has  been 
allowed  and  the  case  removed  from  the  trial  court,  is  unauthorized  and 
void.     Honey  v.  Chicago,  B.  &  Q.  Ry.  Co.,  82  Fed.  R.  773-774. 

A  bill  of  exceptions  regular  in  form  and  complete  in  all  other  respects, 
save  that  it  failed  to  state  that  it  contained  all  of  the  testimony  given 
on  trial,  which  omission  is  due  to  an  oversight  of  counsel,  and  not  of 
the  judge,  or  neglect  of  the  clerk,  may  not  be  amended  after  the  close 
of  the  term,  and  the  end  of  the  time  fixed  for  settling  the  bill,  by  adding 
a  statement  that  it  contained  all  the  evidence.     76. 

When  the  record  itself  discloses  the  ground  upon  which  the  plaintiff 
in  error  seeks  a  reversal  of  the  judgment,  the  bill  of  exceptions  is  not 
necessary.     St.  Paul,  M.  &  M.  Ry.  Co.  v.  Drake,  72  Fed.  R.  945-947. 


202        RULES    OF   THE    CIRCUIT    COURT   OF    APPEALS 

Under  the  Act  of  Feb.  16,  1875  (18  Stat.  L.  315),  providing  in  ad- 
miralty causes  that  the  Circuit  Court  shall  find  and  state  the  facts  and 
conclusions  of  law  separately,  and  that  review  upon  appeal  shall  be 
limited  to  a  determination  of  the  questions  of  law,  and  to  the  trial 
court's  rulings  excepted  to  at  the  time,  the  findings  of  fact  by  the 
Circuit  Court  are  conclusive.  Only  questions  of  law  to  be  presented  by 
a  bill  of  exceptions  can  be  reviewed.  The  Abbortsford  v.  Johnson, 
08  C/.  5.  440-^41  (25-169). 


J  tf N  ^  f9^*i'^tu  StH  •/#.<!#.;  Rule  XI — Assignment  of  Errors 

//7/<^.l^  rpj^g  plaintiflF  in  error,  or  appellant,  shall  file  with  the 

Each  error  to  be  set  out.  clerk  of  the  court  below,  wlth  his  pe- 
tition for  the  writ  of  error  or  appeal,  an  assignment  of  errors 
which  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged.  No  writ  of  error  or 
appeal  shall  be  allowed  until  such  assignment  of  errors  shall 
have  been  filed.     When  the  error  alleged  is  to  the  admission 

Substance  of  the  evi-  ^r  to  the  rejection  of  evidence,  the  as- 
dence.  when  set  out.      signment  of  errors  shall  quote  the  full 

substance  of  the  evidence  admitted  or  rejected.     When  the 

error  alleged  is  to  the  charge  of  the  court,  each  specification 

.    When    parts    of    the   of  error  shall  set  out  the  part  referred  to 

charge     set     out     with     ^   ^.,  ,.         i     .i         •-  v      •     •      . 

grounds  of  objection.  totioem  vevoiSf  Whether  it  be  in  instructions 
given  or  in  instructions  refused,  and  shall  state  distinctly 
the  grounds  of  objection  to  an  instruction  given.  Such 
assignment  of  errors  shall  form  part  of  the  transcript  of 
the  record  and  be  printed  with  it.  When  this  is  not  done 
Errors  not  assigned  dis-  counsel  will  not  be  heard,  except  at  the 
regarded.  request  of  the  court,  and  errors  not  as- 

signed according  to  this  rule  will  be  disregarded,  but  the 
court  at  its  option  may  notice  a  plain  error  not  assigned. 

See  Rule  24.  potC 

In  the  Seventh  Circuit,  the  rule  contains  the  following 
clause: 

"When  the  evidence  rejected  is  oral  testimony  a  written 
statement  of  the  substance  of  what  the  witness  was  expected 
to  testify  shall  be  filed  and  brought  to  the  attention  of  the 
court  before  the  retirement  of  the  jury. 

Dedflioiui 

An  appeal  is  a  matter  of  right.  A  writ  of  error  is  allowed  upon 
consideration  and  determination  of  whether  the  alleged  errors  form 
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reasonable  grounds  for  the  review  of  the  judgment  below.  The  Acts 
of  Congress,  sees.  997,  1012,  Rev.  Stats.,  do  not  require  the  filing  of 
an  assignment  of  errors  before  the  allowance  of  a  writ  of  error  or  of 
an  api>eal,  but  Rule  11  provides  that  "no  writ  of  error  or  appeal  shall 
be  allowed  until  such  assignment  of  errors  shall  have  been  filed." 
Held,  that  the  filing  of  such  assignment  of  errors  before  or  at  the  time  of 
the  allowance  of  an  appeal  as  required  by  Rule  11,  is  in  time,  if  filed 
before  or  at  the  time  of  the  giving  and  acceptance  of  the  bond  required 
to  perfect  the  appeal,  where  the  allowance  of  an  appeal  is  conditional 
upon  the  giving  of  a  bond.  Simpson  v.  First  National  Bank,  129 
Fed,  R,  257-259. 

Where  each  party  requests  the  court  to  direct  the  jury  to  find  a 
verdict  in  his  favor  he  thereby  concedes  that  the  case  presents  no 
question  for  the  jury,  waives  his  right  to  their  decision  of  every  issue 
therein,  and  requests  the  court  to  find  the  facts  and  declare  the  law; 
and  when  pursuant  to  such  requests  the  court  accepts  these  waivers, 
and  by  its  peremptory  instructions  determines  the  questions  of  fact 
and  of  law  in  favor  of  one  of  the  parties,  both  parties  are  estopped 
from  assailing  or  reviewing  its  findings  upon  the  disputed  issues  of 
facts,  and  are  limited  in  the  Appellate  court  to  a  review  of  the  two 
questions:  (1)  Was  there  any  substantial  evidence  to  sustain  the  courts' 
finding  of  facts,  and  (2)  was  there  any  error  in  his  declaration  or  ap- 
plication of  the  law?    United  States  r.  Bishop,  12^  Fed.  R.  181-183. 

Where  the  language  of  a  charge  deemed  erroneous  expresses  a  single 
proposition  of  law  with  unambiguous  directness,  it  is  sufficient  on  excep- 
tion to  quote  the  same;  but  if  the  quotation  embraces  different  propo- 
sitions or  is  supposed  to  carry  implications  beyond  what  is  expressed, 
the  exception  should  state  the  particular  meaning  or  implication,  the 
exact  proposition  of  law  objected  to,  and  the  language  be  brought  up 
in  the  bill  of  exceptions  and  set  out  in  the  words  used  as  required  by 
Rule  11,  in  the  specification  of  error.  Stewart  v.  Morris,  96  Fed.  R. 
703-705. 

Under  sec.  649,  Rev.  Stats.,  providing  that  the  findings  of  the  court 
on  the  facts  upon  a  trial  before  the  court  without  a  jury  may  be  either 
general  or  special  and  shall  have  the  same  effect  as  the  verdict  of  a 
jury,  and  sec.  700,  Rev.  Stats.,  providing  for  review  by  a  bill  of  ex- 
ceptions, the  ruling  of  the  court  upon  a  motion  to  dismiss  the  action 
at  the  close  of  the  evidence  in  a  cause  tried  before  the  court  without  a 
jury  is  reviewable  without  a  special  finding  of  facts.  Paul  v.  Dela- 
ware, L.  &  W.  R.  Co.,  130  Fed.  R.  951-953. 

Besides  the  motion  to  dismiss  at  the  close  of  the  evidence,  questions 
of  law  for  review  may  be  raised  by  submitting  to  the  court  declara- 
tions of  law  and  asking  findings  thereon.     lb.  953. 

The  following  rules  applicable  to  the  trial  by  the  court  without  a 
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jury  announced:  (1)  If  the  verdict  be  a  general  verdict  only  such  rulings 
of  the  court  in  the  progress  of  the  trial  can  be  reviewed  as  are  presented 
by  bill  of  exceptions  or  as  may  arise  on  the  pleadings.  (2)  Where  the 
cause  is  tried  before  the  court  without  a  jury  a  bill  of  exceptions  cannot 
be  used  to  bring  up  the  whole  testimony  for  review.  (3)  Where  a 
cause  is  tried  by  the  court  without  a  jury  if  a  review  of  the  law  in- 
volved in  the  case  is  desired  the  parties  must  get  the  court  to  file  a 
special  verdict  which  raises  the  legal  proposition  or  they  must  present 
to  the  court  their  propositions  or  declarations  of  law  and  require  the 
court  to  rule  on  them.  (4)  Objections  to  the  admission  or  exclusion 
of  evidence  or  to  such  ruling  on  the  propositions  of  law  as  the  parties 
may  ask  must  appear  by  bill  of  exceptions.  (5)  Under  sec.  1011, 
Rev.  Stats. f  whether  the  finding  be  general  or  special  it  shall  have  the 
same  effect  as  the  verdict  of  a  jury.  The  sufficiency  of  the  evidence  to 
support  the  findings  cannot  be  considered  by  the  appellate'  court. 
Such  finding  is  conclusive  as  to  the  fact  found.  (6)  A  general  verdict 
which  may  include  mixed  questions  of  law  and  fact  is  conclusive  as  to 
both,  except  so  far  as  they  may  be  saved  by  some  exception  which  the 
party  has  taken  to  the  ruling  of  the  court  upon  a  question  of  law. 
(7)  In  the  case  of  a  special  verdict  the  question  is  presented  whether 
the  facts  as  found  require  a  judgment  for  plaintiff  or  defendant  and 
the  ruling  of  the  court  on  it  can  be  reviewed  upon  appeal.  (8)  Errors 
alleged  in  the  findings  of  the  court  are  not  subject  to  review  on  appeal, 
but  the  appellate  court  may  consider  whether  there  is  any  evidence 
upon  which  such  findings  could  be  made.     76.  951-956. 

Each  of  the  above  eight  rules  is  supported  by  numerous  citations 
making  the  case  specially  valuable  as  a  guide  to  practitioners. 

Hddf  in  an  action  at  law,  that  in  the  Federal  courts  a  ruling  by  the 
trial  court,  on  a  plea  in  abatement,  is  not  reviewable  by  writ  of  error. 
V.  S.  Rev.  Stats,  sec.  1011;  Bamsdall  v.  Waltemeyer,  142  Fed.  R. 
415-418. 

Rule  11  is  sufficiently  complied  with  when  the  order  of  allowance 
for  appeal,  together  with  the  petition  and  the  assignment  of  errors,  are 
filed  in  the  court  below  on  the  same  date,  and  that  date  is  the  time 
from  which  it  may  be  said  that  the  order  of  allowance  takes  effect. 
Copper  River  Mining  Co.  v.  McClellan,  138  Fed.  R.  333-337. 

In  the  Federal  courts  the  question  of  excessive  damages  awarded 
by  the  verdict  can  be  reviewed  only  on  a  motion  for  a  new  trial  in  the 
trial  court,  and  not  on  writ  of  error.  Railroad  Co.  v.  Winter's  Admr., 
143  U.  S.  60-75. 

An  assignment  of  error  that  the  court  erred  in  admitting  in  evi« 
dence  Exhibits  A  and  B  is  not  in  compliance  with  that  provision  of 
Rule  11  which  requires  that  the  full  substance  of  the  evidence  ad- 
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mitted  shall  be  quoted.     Davidson  S.S.  Co.  v.  United  States,   142 
Fed.  R.  315-318. 

Under  Rule  11  an  assignment  of  error  that  "the  court  erred  in  over- 
ruling defendant's  offer  of  the  letter  of  H.  to  G.,"  is  fatally  defective. 
Crosby  v.  Emerson,  142  Fed.  R.  713-719. 

I 

In  a  bankruptcy  proceeding  an  appeal  upon  condition  that  the  party 
give  bond  does  not  become  effective  until  the  bond  on  appeal  has 
been  given  and  accepted,  and  an  assignment  of  errors  filed  before  or 
at  the  time  of  the  acceptance  of  the  bond  is  within  the  time  prescribed 
by  Rule  11.     Lockman  v.  Lang,  132  Fed.  R.  1-2. 

Assignments  of  error  are  required  in  appeals  as  well  as  on  writs  of 
error.  On  review  by  appeal  such  assignments  of  errors  must  be  di- 
rected to  the  rulings  of  the  court.  Randolph  v.  Allen,  73  Fed.  R. 
23-29. 

Elaborate  arguments  to  support  the  contention  that  the  court  erred 
in  sustaining  the  findings  of  the  master,  constitute  a  disregard  of  the 
rule.    76.  29. 

The  absence  of  a  formal  petition  for  a  writ  of  error  and  of  an  order 
allowing  the  writ  of  error  is  a  defect  of  form  merely,  and  if  the  writ 
has  issued  upon  a  substantial  compliance  with  Rule  11,  such  defecta 
are  cured  by  sees.  954  and  1005,  Rev.  Stats.,  and  sec.  11  of  the  Act 
of  Mar.  3,  1891  (26  Stat.  L.  820-829).  Alaska  U.  G.  Min.  Co.  v.  Keat- 
ing, 116  Fed.  R.  561-564. 

Where  the  errors  are  incorporated  into  the  petition  for  appeal  and 
the  petition  is  then  filed  with  the  clerk,  the  assignment  of  errors  must 
be  deemed  to  be  filed  with  the  petition  in  compliance  with  Rule  11. 
Central  Trust  Co.  v.  Continental  Trust  Co.,  86  Fed.  R.  517-523. 

An  omission  to  set  out  in  the  title  of  an  assignment  of  errors  the 
names  of  all  the  parties  on  the  record  whose  interests  are  affected  by 
the  appeal  does  not  affect  the  jurisdiction  of  the  court  over  parties 
who  are  brought  in  by  citation  or  equivalent  notice,  or  by  their 
voluntary  appearance.  Andrews  v.  National  F.  &  P.  Works,  76  Fed. 
R.  166-171. 

Rule  11  is  based  upon  the  provision  of  Rev,  Stais.  sec.  1012,  that  ap- 
peals shall  be  subject  to  the  same  rules  as  writs  of  error,  and  sec.  997, 
Rev.  Stats.,  that  an  authenticated  transcript  of  the  record  and  assign- 
ment of  errors  and  citation  shall  be  annexed  to  and  returned  with  any 
writ  of  error.     Dufour  v.  Lang,  54  Fed.  R.  913-917. 

The  omission  to  file  an  assignment  of  errors  is  not  jurisdictional  and 
the  court  may  in  the  proper  case  entertain  an  appeal  and  notice  a 
plain  error  not  assigned  or  specified.    76.  917. 
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The  court  will  not  consider  errors  where  no  assignment  of  errors  waa 
filed  in  the  court  below  until  aft«r  the  time  allowed  for  perfecting  the 
appeal  ha<l  expired.     United  States  v.  Goodrich,  54  Fed.  R.  21. 

The  court  has  no  jurisdiction  to  consider  a  case  where  the  writ  of 
error  was  sued  out  and  the  assignment  of  errors  filed  in  the  court  be- 
low more  than  six  months  after  the  judgment  was  rendered.  Union 
Pacific  Ry.  Co.  v.  Colorado  Eastern  Ry.  Co.,  54  Fed.  R.  22. 

An  assignment  of  error  filed  in  the  trial  court  after  the  filing  of  the 
petition  for  writ  of  error,  though  the  trial  judge  allowed  additional 
time  for  filing  such  assignment  at  the  time  the  petition  was  filed  and 
the  appeal  allowed,  and  the  assignment  was  filed  within  the  time  al- 
lowed, is  irregular  and  not  in  compliance  with  Rule  11,  which  inhibits 
the  allowance  of  the  writ  of  error  until  the  assignment  of  error  is  filed. 
Mutual  Life  Ins.  Co.  v.  Conoley,  63  Fed.  R.  180-181. 

The  substantial  result  secured  by  Rule  1 1  is  that  the  assignments 
of  errors  shall  l)e  on  file  at  the  time  when  the  writ  of  error  is  taken  out 
and  the  citation  issued.  Alaska  United  Gold  M.  Co.  v.  Muset,  114 
Fed.  R.  66-68. 

Assignments  of  error  which  amount  to  nothing  more  than  that  the 
court  erred  in  deciding  the  case  in  favor  of  the  opposite  party  will 
be  stricken  from  the  transcript  as  too  general.  Florida  C.  &  P.  Ry. 
Co.  V.  Cutting.  68  Fed.  R.  586-587. 

Where  such  general  assignment  of  errors  has  been  filed  in  the  court 
below  the  appellate  court  will  refuse  leave  to  file  further  additional 
assignments  of  error  setting  forth  the  grounds  on  which  the  former 
assignment  was  based.     lb.  587. 

Where  the  specifications  in  the  assignment  of  errors  are  aimed  at 
the  opinion  of  the  court  and  not  to  the  decree,  they  will  not  be  con- 
sidered.    McFarlane  v.  Golling,  76  Fed.  R.  23-24. 

An  assignment  of  errors  that  the  court  erred  in  admitting  testi- 
mony over  objections,  in  refusing  to  receive  evidence  offered,  that  the 
verdict  is  contrary  to  law  and  not  supported  by  the  evidence,  that 
the  court  erred  in  instructing  the  jury  to  find  for  the  opposite  party, 
and  in  rendering  judgment  for  the  opposite  party,  fails  to  bring  any 
specific  error  to  the  attention  of  the  appellate  court  and  does  not 
comply  with  Rule  11.  Oswego  Township  v.  Travellers  Ins.  Co.,  70 
Fed.  R.  225-226. 

An  assignment  of  errors  that  the  verdict  is  not  supported  by  the 
evidence  will  not  be  considered  if  the  appellant  did  not,  in  the  court 
below,  at  the  close  of  the  whole  evidence  ask  for  a  peremptory  in- 
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struction  of  a  verdict  in  his  behalf.  Western  Coal  &  M.  Co.  v.  In- 
graham,  70  Fed.  R,  21^222. 

Where  the  appellant  did  not  ask  in  the  court  below  a  peremptory 
instruction  for  a  verdict  in  his  behalf,  it  cannot  be  a  ground  of  re- 
versal that  the  issues  of  fact  were  submitted  to  the  jury.  Hartford 
Life  Ins.  Co.  v.  Unsell,  144  U.  S.  439-451. 

Assignments  that  the  court  erred  in  rendering  judgment  against  the 
defendant  and  invnot  rendering  the  judgment  in  his  favor,  do  not 
comply  with  the  rule,  in  that  they  fail  to  point  out  any  particular 
error  asserted  and  intended  to  be  urged.  Since  it  can  only  be  con- 
jectured whether  they  mean  that  a  wrong  result  was  reached  because 
the  facts  were  erroneously  decided,  or  because  the  coiul;  erred  in  apply- 
ing the  law  to  the  facts.  United  States  v.  Ferguson,  78  Fed,  R.  lOd-* 
105. 

The  court  may  examine  the  brief  of  the  plaintiff  in  error  to  see  if  it 
discloses  any  plain  error  not  assigned.    76.  106. 

Findings  of  fact  made  by  the  court  cannot  be  reviewed  where  the 
evidence  is  not  in  the  record.    76.  105. 

^  An  assignment  of  errors  cannot  be  good  if  it  is  necessary  to  look 
beyond  its  terms  to  the  brief  for  a  specific  statement  of  the  questions 
to  be  presented.  Grape  Creek  Coal  Co.  v.  Farmers'  L.  &  T.  Co.,  63 
Fed.  R.  891-894. 

The  court  will  not  consider  alleged  errors  in  the  admission  and 
exclusion  of  evidence,  unless  the  testimony  that  is  claimed  to  have 
been  erroneously  admitted  or  excluded  is  set  out  substantially  in  the 
assignment  of  errors  and  in  the  brief  as  required  by  Rule  11  and  Rule  24. 
Haldane  v.  United  States,  69  Fed.  R.  819-821. 

The  substance  of  the  evidence,  the  admission  or  rejection  of  which 
is  alleged  to  be  error,  must  be  quoted,  and  an  assignment  of  errors 
in  terms  that  the  court  erred  in  excluding  legal  and  proper  evidence 
offered,  and  in  admitting  illegal  and  improper  evidence,  is  in  disregard 
of  Rule  11.  National  Bank  of  Commerce  v.  First  National  Bank,  61 
Fed.  R.  809-811. 

Where  a  jury  is  waived  and  the  case  tried  by  the  court,  which  makes 
a  general  finding,  there  are  only  two  methods  by  which  questions  of 
law  can  be  so  presented  to  the  trial  court  that  they  may  be  reviewed 
on  appeal,  viz:  by  seasonable  objections  and  exceptions  to  the  rul- 
ings of  the  court  on  the  admission  or  rejection  of  evidence,  and  by 
requesting  the  court,  before  the  trial  is  ended,  to  make  declarations 
of  law  and  by  excepting  to  its  refusal  to  do  so,  and  also  to  its  declara- 
tions of  law,  if  any,  deemed  erroneous.     76.  810. 

When  the  trial  court  makes  a  special  finding  of  the  facts,  the  ap< 


208         RULES    OF    THE    CIRCUIT    COURT    OF    APPEALS 

pellate  court  can  only  consider  whether  the  facts  found  are  sufficient 
to  sustain  the  judgment  rendered.  The  sufficiency  of  the  evidence 
to  sustain  the  finding  is  never  presented  unless  before  the  trial  is  ended 
a  request  is  made  that  the  court  shall  hold  the  evidence  insufficient. 
76.  810. 

Where  the  plaintiff  in  error  excepted  to  the  directions  of  the  trial 
judge  that  a  verdict  be  rendered  for  the  opposite  party  and  did  not 
ask  to  have  any  specific  questions  of  fact«  submitted  to  the  jury,  an 
assignment  of  errors  to  the  rulings  of  the  court  will  not  be  sustained. 
Gugenheim  v.  Kirchhofer,  66  Fed.  R.  755-757. 

Where  the  exceptions  in  the  trial  court  fail  to  apprise  the  trial 
judge  of  the  point  raised  on  appeal,  and  set  out  in  the  assignment  of 
errors,  such  assignment  will  not  be  considered.  Springer  Lithograph- 
ing Co.  V.  Falk,  59  Fed.  R.  707-711. 

The  full  substance  of  the  evidence  admitted  or  rejected  should  be 
stated  in  the  specification  when  the  error  alleged  is  to  the  admission 
or  rejection  of  evidence,  either  oral  or  documentary.  United  States 
V.  Indian  Grave  Drainage  Dist.,  85  Fed.  R.  928-931. 

When  a  witness  is  not  permitted  to  answer  a  question  the  assign- 
ment should  quote  the  full  substance  of  the  evidence  which  it  was 
proposed  to  elicit,  and  the  bill  of  exceptions  should  be  made  to  show 
just  what  facts  it  was  proposed  to  prove  in  answer  to  the  question. 
This  may  be  done  by  a  statement  in  w^riting  made  to  the  court  before 
the  conclusion  of  the  trial.     lb.  931. 

Each  separate  exception  intended  to  be  urged  should  be  made  the 
subject  of  a  distinct  specification  in  the  assignment  of  errors,  though 
the  court  in  its  discretion  may  waive  a  strict  compliance  with  this 
rule.     Ih.  932. 

A  proper  specification  of  error  for  the  rejection  of  testimony  is, 
"The  court  erred  in  overruling  the  following  question,  propounded 
to  the  witness  A.  B.  (here  a  statement  of  the  question),  to  which  the 
witness  was  expected  to  answer  as  follows  (here  a  quotation  of  the 
full  substance  of  the  expected  answer)."     Ih.  932. 

An  assignment  that  the  court  erred  in  admitting  in  evidence  certain 
documents  "  as  set  forth  in  bill  of  exceptions, "  is  bad,  because  it  does 
not  contain  a  statement  of  the  full  substance  of  the  documents  re- 
ferred to.     Atlas  Distilling  Co.  v.  Rhinstrom,  86  Fed.  R.  244. 

If  the  party  cast  in  the  trial  court  so  multiplies  his  exceptions  as  to 
cover  all  the  action  of  the  court  and  makes  each  exception  taken  the 
basis  of  a  special  assignment  of  errors,  the  fact  is  equivalent  to  a  gen- 
eral assignment.  But  where  such  numerous  assignments  are  framed 
with  an  effort  to  conform  with  Rule  11  they  will  not  be  stricken  out  on 
motion.     Florida  Central  &  P.  R.  Co.  v.  Bucki,  68  Fed.  R.  804-867. 
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Where  assignments  of  error  for  permitting  a  witness  to  answer  ques- 
tions do  not  show  that  the  questions  were  answered,  and  the  sub- 
stance of  the  answers,  and  for  error  in  overruling  a  motion  to  strike 
out  the  answer  of  the  witness,  do  not  show  what  the  answers  were, 
they  are  not  in  compliance  with  the  rule,  and  will  not  be  noticed  by 
the  appellate  court.  American  Nat.  Bank  v.  National  Wall  P.  Co., 
77  Fed.  R,  85-91. 

Assignments  of  error,  in  permitting  a  witness  to  testify  over  objec- 
tion, will  not  be  considered  where  the  evidence  admitted,  or  its  sub- 
stance, is  not  set  forth.  Newman  v.  Virginia  T.  &  C.  S.  &  I.  Co., 
80  Fed.'R,  228-231. 

An  assignment  of  errors  containing  but  one  specification  and  em- 
bracing two  distinct  propositions  is  contrary  to  Rule  11.  In  this  case 
the  form  of  the  assignment  was  that  the  court  erred  in  holding  that 
respondents  had  not  infringed  upon  a  patent  and  had  erred  in  de- 
clining to  grant  an  injunction,  in  a  single  assignment  of  errors.  Clarke 
V,  Deere  &  Manser  Co.,  80  Fed.  R,  534-536. 

A  court  will  disregard  assignments  of  error  relating  to  the  giving 
or  refusing  of  instructions  as  prayed  for,  unless  they  set  out  the  in- 
structions in  full.     Pritchard  v,  Budd,  76  Fed,  R.  710-715. 

There  must  be  a  separate  assignment  of  error  in  respect  to  each  part 
of  a  charge  which  is  alleged  to  be  erroneous,  or,  if  it  is  sought  by  a 
single  specification  of  error  to  question  more  than  one  proposition, 
it  must  be  distinctly  alleged  that  there  was  error  in  giving  or  refusing 
severally  each  of  the  propositions  which  it  was  intended  to  challenge. 
Vider  v.  O'Brien,  62  Fed.  R.  326-327. 

Where  the  party  excepted  to  the  charge  in  its  entirety  and  "to  the 
following  portions  thereof, "  followed  by  a  series  of  ten  or  more  proposi- 
tions embracing  substantially  all  the  charge,  such  an  exception,  Heidf 
not  available  if  any  one  of  the  portions  excepted  to  is  good.    Ih.  327. 

An  assignment  of  error  that  the  trial  court  erred  in  overruling  "  each 
and  every  of  the  several  exceptions, ''  of  the  appellant  to  the  finding 
and  report  of  the  master,  and  in  approving  and  confirming  the  master's 
findings  and  report,  is  fatally  defective.  Rhode  Island  L.  Works  v. 
Continental  Trust  Co.,  108  Fed.  R.  5-9. 

The  court  will  not  consider  or  allow  a  question  first  made  in  the 
brief  of  coimsel,  not  mentioned  in  the  assignments  of  error  or  made 
before  the  master  or  the  Circuit  Court  at  the  hearing.  Third  National 
Bank  v.  National  Bank,  86  Fed.  R.  852-^858. 

Where  it  is  apparent  that  in  giving  or  refusing  instructions  the 
court  has  committed  an  essential  error  to  the  probable  injury  of  the 
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appellant,  if  exceptions  have  been  properly  taken  the  court  may  notice 
the  error  although  such  error  is  not  specifically  assigned.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Mulligan,  67  Fed.  R.  569-572. 

When  the  error  is  technical  and  probably  did  not  affect  the  verdict, 
the  rule  will  be  applied  with  strictness,     lb.  572. 

Where  the  assignment  of  errors  does  not  set  out  the  full  substance 
of  the  evidence  admitted  or  rejected  and  does  not  particularize  the 
error  which  is  complained  of,  but  has  sound  merit  in  it,  so  that  the 
court  is  satisfied  from  the  whole  record  that  a  probable  injustice  has 
been  done,  it  may  notice  a  plain  and  meritorious  error  though  not 
assigned  or  defectively  assigned.  National  Ace.  Soc.  v.  Spiro,  78 
Fed,  R.  774-779. 

Where  a  charge  of  the  trial  court  was  indefinite  and  misleading  and 
exception  taken  sufficiently  pointed  out  to  such  court  the  objections 
thereto,  and  the  verdict  involved  far-reaching  consequences,  the  ap- 
pellate court  will  exercise  the  discretion  granted  by  Rule  1 1  and  notice 
the  plain  errors  in  the  charge  even  if  the  error  was  not  duly  assigned. 
Western  No.  Car.  Land  Co.  v.  Scaife,  80  Fed.  R.  352-357. 

Cross-appeals  must  be  prosecuted  like  other  appeals  upon  petition 
and  order  of  allowance  filed  in  the  court  below,  and  cross-assignments 
of  error.     Building  &  Loan  Assn.  v.  Logan,  66  Fed.  R.  827-828. 

A  cross-assignment  of  .error  by  appellee  cannot  be  considered  where 
the  record  shows  no  cross-appeal.     lb.  828. 

In  a  specification  of  error  it  is  improper  to  set  forth  the  reasons 
why  a  ruling  complained  of  is  claimed  to  be  erroneous,  or  to  state  the 
fact  that  the  party  duly  objected  and  excepted  to  rulings  complained 
of,  or  in  sp)ecifications  of  error  upon  the  charge  of  the  court,  to  state 
that  exceptions  were  taken,  and  of  the  grounds  of  objection.  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Meyers,  76  Fed.  R.  443-445. 

A  peremptory  direcCion  of  a  verdict  requires  no  such  accuracy  of 
expression  as  a  request  for  instructions  upon  a  proposition  of  law, 
and  only  an  informal  motion  is  necessary;  whether  it  be  sustained 
or  overruled,  an  assignment  of  error  on  the  ruling  is  not  governed  by 
the  provision  of  Rule  11  concerning  instructions  given  or  refused. 
76.  447. 

The  object  of  Rules  11  and  24  is  to  so  present  the  matter  raised  by 
the  assignments  of  error  that  the  appellate  court  may  understand 
what  the  question  is  it  is  called  on  to  decide  without  going  beyond  the 
assignment  itself;  and  also  that  the  party  excepting  may  be  confined 
to  the  objection  taken  at  the  time,  which  must  then  have  been  stated 
specifically.  Van  Ounden  v.  Virginia  Coal  &  Iron  Co.,  52  Fed.  R, 
838-840. 
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An  assignment  of  error  cannot  be  accepted  as  proof  of  the  facts 
alleged  therein.  And  where  there  is  nothing  else  in  the  record  to  show 
that  the  court  did  or  did  not  rule  as  asserted,  it  cannot  be  considered. 
Woodbury  v.  City  of  Shawneetown,  74  Fed.  R.  205-206. 

The  action  of  the  trial  court  in  giving  effect  or  failing  to  give  effect 
to  a  particular  statute  will  not  be  reviewed  on  writ  of  error  where  the 
question  was  not  presented  to  the  trial  court  and  some  specific  assign- 
ment made  definitely  pointing  out  the  action  of  the  court  against  which 
the  party  complained.     City  of  Findlay  v.  Pertz,  74  Fed.  R.  681-685. 

Where  three  defendants  were  jointly  indicted,  but  separately  sen- 
tenced, an  assignment  of  error  that  the  court  erred  in  the  sentence 
which  it  passed  upon  the  defendants  is  too  general  and  indefinite. 
MacDonald  v.  United  States,  63  Fed.  R.  426-432. 

An  assignment  of  errors  which  reads  ''there  Is  error  in  said  decree 
in  this:  that  the  court  upon  the  whole  evidence  should  have  rendered 
a  decree  in  favor  of  the  complainant,"  is  too  general,  and  it  is  not  proper 
to  attempt  to  aid  the  same  by  making  the  assignments  more  particular 
in  the  brief.     Doe  v.  Waterloo  Mining  Co.,  70  Fed.  R.  455-461. 

Where  the  error  assigned  is  that  the  court  decreed  certain  letters 
patent  valid,  and  the  brief  of  appellee's  counsel  considers  aqd  dis- 
cusses this  question  without  any  suggestion  that  the  assignment  of 
error  is  not  sufficiently  specific,  it  is  too  late  to  complain  of  the  failure 
to  more  specifically  assign  the  error,  and  appellee  should  be  deemed 
to  have  waived  a  more  definite  assignment.  Michigan  Cent.  R.  Co. 
V.  Consolidated  Car.  H.  Co.,  69  Fed.  R.  1-2. 

An  assignment  of  errors  "  that  the  court  erred  in  refusing  to  instruct 
the  jury  as  requested  by  said  defendant,  a  copy  of  which  instructions 
so  requested  and  refused,  with  the  ruling  of  the  court  and  exceptions 
of  defendant  thereto  is  hereto  annexed  and  marked  Exhibit  A,"  fol- 
lowed by  seven  different  instructions  separately  stated  and  in  numerical 
order,  cannot  be  considered.  Southerland  v.  Brace,  71  Fed.  R.  46^ 
472. 

An  appeal  may  be  perfected  without  a  formal  order  of  allowance; 
it  is  in  legal  effect  allowed  when  the  circuit  judge  takes  the  security 
offered  and  signs  the  citation.     Brandies  v.  Cochrane,  105  U.  S.  262. 

It  is  enough  that  a  writ  of  error  be  issued  by  the  clerk  and  served 
by  a  copy  lodged  with  the  clerk  of  the  court  to  which  it  is  directed, 
but  security  must  be  given  and  citation  signed  by  a  judge  of  the  Circuit 
Court  or  a  judge  or  justice  of  the  appellate  court.  Ex  parte  Virginia 
Commissioners,  112  U.  S.  177-178. 
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An  order  granting  or  refusing  a  new  trial,  which  the  court  haa  the 
jurisdiction  or  power  to  make  is  discretionary  and  cannot  be  reviewed 
by  a  writ  of  error  or  appeal  in  the  Federal  courts.  The  question 
whether  or  not  the  court  has  the  jurisdiction  or  power  to  make  an 
order  granting  or  refusing  a  new  trial  and  avoiding  a  former  judgment 
is  reviewable.     City  of  Manning  v.  German  Ins.  Co.,  107  Fed,  R.  52-54. 

Rule  11,  which  requires  the  full  substance  of  the  evidence  admitted 
or  rejected  to  be  quoted  in  the  assignment  of  errors,  Hddj  not  to  be  in 
conflict  with  Clause  3  of  Rule  10  of  the  Rules  of  the  Court  of  Appeals  of 
the  Seventh  Circuit  (91  Fed.  R.  v),  directing  that  no  document  be 
copied  more  than  once  in  a  bill  of  exceptions  or  a  transcript,  but  in- 
stead there  shall  be  inserted  a  reference  to  the  one  copy  set  out:  that 
if  a  full  copy  is  set  out  in  the  assignment  of  errors  it  is  the  duty  of  the 
clerk  below  in  preparing  the  transcript,  and  of  the  clerk  of  the  ap- 
pellate court  in  printing  the  record,  to  cause  it  to  so  appear  and  to 
make  the  proper  references  thereto  from  other  parts  of  the  record. 
Adams  v.  Shirk,  105  Fed.  R.  65^-661. 

In  an  admiralty  suit,  the  appeal  being  a  new  trial,  the  court  may, 
upon  a  sufficient  showing,  permit  additional  assignments  of  error  and 
remand  the  cause  to  the  District  Court  with  directions  to  have  the 
assignments  of  error  added  in  that  court  and  the  record  as  amended 
thereafter  returned.     Corey  v.  Penco,  76  Fed.  R.  997-1000. 

Rule  XII — Objections  to  Evidence  in  the  Record 

In  all  cases  of  equity  or  admiralty  jurisdiction  heard  in 
Objections  mu«t  be  ^-Ws  court,  no  objection  shall  be  allowed 
taken  in  court  below.   ^^  ^e  taken  to  the  admissibility  of  any 

deposition,  deed,  grant,  exhibit,  or  translation  found  in  the 
record  as  evidence,  unless  objection  was  taken  thereto  in 
the  court  below  and  entered  of  record;  but  the  same  shall 
otherwise  be  deemed  to  have  been  admitted  by  consent. 

Rule  XIII — Supersedeas  and  Cost  Bond 

(1)  Supersedeas  bonds  in  the  Circuit  and  District  Courts 
To  prosecute  to  effect  i^^st  be  taken,  with  good  and  sufficient 
and  answer  all  damages,   gecurfty,   that  the  plaintiff  in  error  or 

appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and 
answer  all  damages  and  costs,  if  he  fails  to  make  his  plea 
On  money  judgments,   good.     Such  indemnity,  where  the  judg- 

to  be  for  full  sum  and     ^  ,  .       -  ,  i- 

damages.  mcnt  or  decree  is  for  the  recovery  of 

money  not  otherwise  secured,  must  be  for  the  whole  amount 
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of  the  judgment  or  decree,  including  just  damages  for  delay, 
and  costs  and  interest  on  the  appeal;  but  in  all  suits  where 
the  property  in  controversy  necessarily  follows  the  suit, 
as  in  real  actions  and  replevin,  and  in  Real  actions.-Repievin 
suits  on  mortgages,  or  where  the  property  ^o««io«^08. 
is  in  the  custody  of  the  marshal  under  admiralty  process, 
or  where  the  proceeds  thereof,  or  a  bond  for  the  value  thereof, 
is  in  custody  of  the  court,  indemnity  in  all  such  cases  will  be 
required  only  in  an  amount  sufficient  to   Sufficient  to  secure  dam- 

^,  1   <•       xi  1     ^^  ^^^  use  and  deten- 

secure  the  sum  recovered  for  the  use  and   tion. 

detention  of  the  property,  and  the  costs  of  the  suit  and  just 

damages  for  delay,  and  costs  and  interest  on  the  appeal. 

(2)  On  an  appeal  from  an  interlocutory  order  or  decree, 
the  appellant  shall,  at  the  time  of  the  allowance  thereof, 
file  a  bond  to  the  adverse  party  in  such  sum  as  the  judge  who 
allowed  the  appeal  shall  direct,  to  answer  all  costs  if  he  shall 
fail  to  sustain  his  appeal. 

In  the  Secondf  Third,  Fourth,  Fifth,  Sixth,  Seventh,  Eighth, 
and  Ninth  Circuits  the  rule  is  as  in  the  First  Circuit,  except 
that  the  second  clause  reads: 

(2)  On  all  appeals  from  any  interlocutory  order  or  decree 
granting  or  continuing  an  injunction  in  a  injunction  bond. 
Circuit  or  District  Court,  the  appellant  shall,  at  the  time 
of  the  allowance  of  said  appeal,  file  with  the  clerk  of  such 
Circuit  or  District  Court  a  bond  to  the  opposite  party  in 
such  sum  as  such  court  shall  direct,  to  answer  all  costs  if 
he  shall  fail  to  sustain  his  appeal. 

Statutory  Provisions 

By  the  seventh  section  of  the  Act  of  Mar.  3,  1891,  creating  the  Cir- 
cuit Court  of  Appeals,  an  appeal  was  allowed  from  any  order  of  the 
Circuit  Court  granting  or  continuing  an  injunction.  By  the  Act  of 
Feb.  18,  1895,  that  section  was  so  amended  that  an  appeal  was  per- 
mitted to  be  taken  from  any  "  interlocutory  order  or  decree  granting, 
continuing,  refusing,  dissolving,  or  refusing  to  dissolve  an  injunction." 
By  the  Act  of  June  6,  1900  (31  StaU.  L.  660),  the  Act  of  1891  was  so 
amended  as  to  omit  all  that  portion  inserted  by  the  Act  of  1 895,  relative 
to  an  appeal  from  an  interlocutory  order  or  decree  "refusing,  dis- 
solving, or  refusing  to  dissolve  an  injunction."  By  the  Act  of  April  14, 
1906,  the  act  was  again  amended  by  striking  out  the  words  "in  a  cause 
in  which  an  appeal  from  a  final  decree  may  be  taken  under  the  pro- 
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visions  of  tliis  act  to  the  Circuit  Court  of  Appeals,"  and  changing  the 
language  to  read  "any  cause." 

Decisions 

An  order  refusing  to  issue  a  preliminary  injunction  is  not  appeal- 
able. Omaha  &  S.  W.  R.  Co.  v.  Chicago,  St.  P.  M.  &  O.  Ry.  Co.,  106 
Fed.  R.  586-587. 

A  decree  granting  or  dissolving  an  injunction  is  not  superseded  by 
an  appeal  from  such  decree,  though  all  the  requisites  for  a  supersedeas 
are  complied  with,  where  no  order  is  made  pursuant  to  Equity  Rule  Do. 
Hovey  v.  McDonald,  109  U.  S.  150-161. 

Rule  XIV — Writs  of  Error,  Appeals,  Return,  and  Record 

First  Circuit — (1)  The  clerk  of  the  court  to  which  any 
Copy  of  record,  biu  of  wHt  of  eiTor  may  be  directed  shall 
meT'oF^^n  "to'^e  ^^^^  «•  rctum  of  the  same  by  transmit- 
returned.  ^jj^g  g^  ^J.^g  copy  of  the  record,  bill  of 

exceptions,  assignment  of  errors,  and  all  proceedings  in  the 
case,  under  his  hand  and  the  seal  of  the  court. 

(2)  In  all  cases  brought  to  this  court  by  writ  of  error  or 
Copy  of  opinion  of  appeal  to  revicw  any  judgment  or  decree, 
up.  '  the  clerk  of  the  court  by  which  such  judg- 
ment or  decree  was  rendered  shall  annex  to  and  transmit 
with  the  record  a  copy  of  the  opinion  or  opinions  filed  in 
the  case. 

(3)  No  case  will  be  heard  until  a  complete  record,  con- 
Aii  matter  shall  be  in  taiuing  in  itself  and  not  by  reference, 
rte^cSs^^he^rw'iSi  all  the  papers,  exhibits,  depositions,  and 
case  will  not  be  heard,   other  proceedings  which  are  necessary  to 

the  hearing  in  this  court,  shall  be  filed. 

(4)  Whenever  it  shall  be  necessary  or  proper,  in  the 
When  original  papers  Opinion  of  the  presiding  judge  in  any 
■®°*  "P-  Circuit  or  District  Court  that  original 
papers  of  any  kind  should  be  inspected  in  this  court  upon 
writ  of  error  or  appeal,  such  presiding  judge  may  make  such 
rule  or  order  for  the  safe-keeping,  transporting,  and  return 
of  such  original  papers  as  to  him  may  seem  proper;  and  thi  j 
court  will  receive  and  consider  such  original  papers  in  connec- 
tion with  the  transcript  of  the  proceedings. 
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(5)  All  appeals,  writs  of  error,  and  citations,  must  be 
made  returnable  not  exceeding  thirty  Appeals;  writs  of  error 
days  from  the  day  of  signing  the  citation,  K^^sXr'Sg^^^ 
whether  the  return-day  fall  in  vacation  J^Ar^^^&r^'^reuirn! 
or  in  term  time,  and  be  served  before   ^^' 

the  return-day. 

(6)  The  record  in  cases  of  admiralty  and  maritinie  juris- 
diction   shall    be    made    up    as    provided     Record     in     admiralty 

-         ...  •r*    1        XT         ^rt        i»    causes  to  embrace  viva 

m   general   admiralty   Rule    No.   52    of  voce  proof.— Costs  of. 
the  Supreme  Court. 

The  testimony  in  such  record  shall  embrace  the  viva 
voce  proof  in  the  District  Court,  if  the  same,  or  the  substance 
thereof,  has  been  reduced  to  writing  with  the  approval  of 
its  judge.  The  reasonable  cost  of  so  reducing  the  same 
to  writing  may  be  taxed  as  a  part  of  the  costs  of  the 
record,  except  so  far  as  allowed  as  costs  in  the  District 
Court. 

(7)  Further  proof  in  instance  causes  in  admiralty  shall 

include   only    that   which    could    not   with     What  further  proof  had 
....  -  ,  1       1       .    ^1        i    •    1   1  ^  instance  causes. — No 

diligence  have  been  had  at  the  tnal  be-  cumulative  proof, 
low,  or  which  was  there  rejected,  or  was  omitted  through 
misapprehension,  provided  the  evidence  be  accompanied 
with  a  certificate  of  counsel  showing  reasonable  excuse  for' 
the  misapprehension.  Except  by  order  of  the  court  first 
obtained,  merely  cumulative  proofs  shall  not  be  so  taken; 
but  for  this  purpose  the  evidence  of  witnesses  who  had 
different  duties,  interests,  or  opportunities  of  observation, 
will  not  ordinarily  be  held  cumulative  in  cases  of  collision 
or  other  maritime  tort. 

(8)  Such  further  proof  may  be  taken  after  the  appeal  is 
allowed,  in  the  manner  provided  by  law  How  further  proof  uken 
for  depositions  de  bene  esse,  or  by  an  ex-  ^^  '^**®'*  ^  ^  ^^' 
aminer  appointed  by  any  Circuit  or  District  Judge,  or 
selected  by  the  parties,  or  upon  interrogatories  and  com- 
missions as  provided  in  Rule  13  of  the  Circuit  Courts  of 
this  circuit,  mutatis  mutandis.  It  must  be  taken  and  filed 
forthwith  after  it  is  obtainable,  but  it  cannot,  except  by 
order  of  the  court,  be  taken  or  filed  within  thirty  days  be- 
fore any  session  at  which  the  cause  may  be  heard,  nor  there- 
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afterwards  until  the  cause  has  been  postponed  to  the  next 
term  or  session. 

(9)  Objections  to  further  proof  shall  be  filed  with  the 
Objectiona  to  further  magistrate  and  returned  with  the  evi- 
proof:  practice  on.         dcncc.     Within    seven    days    after    the 

evidence  is  taken,  the  party  so  objecting  may  file  in  print  a 
motion  to  suppress  the  same,  with  a  copy  of  the  objections 
and  a  brief.  The  other  party  may  within  seven  days  there- 
after file  in  print  a  counter-statement  and  brief.  The 
objections  and  counter-statement,  so  far  as  they  contain 
matters  of  fact  dehors  the  record,  shall  be  verified  by  afli- 
davit.  The  court  will  consider  the  objections  in  advance 
of  the  trial,  or  in  connection  therewith,  as  it  may  in  each 
case  determine  and  without  oral  argument,  and  will  order 
suppressed  evidence  not  rightfully  taken.  The  party  tak- 
ing the  evidence  so  suppressed  shall  pay  the  costs  arising 
therefrom,  including  the  printing  thereof. 

(10)  Nothing  herein  shall  exclude  applications  for  leave 
Objectioni,  to  the  form  ^o  take  further  proof,  or  objections 
of  taking  further  proof,    thereto,  in  advance  of  the  taking  thereof, 

or  objections  touching  the  formalities  of  taking  it;  but  the 
latter  must  be  brought  to  the  attention  of  the  court  forth- 
with after  the  evidence  is  filed. 

Second,  Fourth,  and  Sixth  Circuits — (1)  The  clerk  of  the 
court  to  which  any  writ  of  error  may  be  directed  shall  make 
a  return  of  the  same  by  transmitting  a  true  copy  of  the 
record,  bill  of  exceptions,  assignment  of  errors,  and  all 
proceedings  in  the  case,  under  his  hand  and  the  seal  of  the 
court. 

(2)  In  all  cases  brought  to  this  court,  by  writ  of  error 
or  appeal,  to  review  any  judgment  or  decree,  the  clerk  of 
the  court  by  which  such  judgment  or  decree  was  rendered 
shall  annex  to  and  transmit  with  the  record  a  copy  of  the 
opinion  or  opinions  filed  in  the  case. 

(3)  No  case  will  be  heard  until  a  complete  record,  con- 
taining in  itself,  and  not  by  reference,  all  the  papers,  ex- 
hibits, depositions,  and  other  proceedings,  which  are  nec- 
essary to  the  hearing  in  this  court,  shall  be  filed. 

(4)  Whenever  it  shall  be  necessary   or  proper,   in  the 
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opinion  of  the  presiding  judge  in  any  Circuit  or  District 
Court,  that  original  papers  of  any  kind  should  be  inspected 
in  this  court,  upon  writ  of  error  or  appeal,  such  presiding 
judge  may  make  such  rule  or  order  for  the  safe-keeping, 
transporting,  and  return  of  such  original  papers  as  to  him 
may  seem  proper;  and  this  court  will  receive  and  consider 
such  original  papers  in  connection  with  the  transcript  of 
the  proceedings. 

(6)  All  appeals,  writs  of  error,  and  citations  must  be 
made  returnable  not  exceeding  thirty  days  from  the  day 
of  signing  the  citation,  whether  the  return-day  fall  in  va- 
cation or  in  term  time,  and  be  served  before  the  return-day. 

(6)  The  record  in  cases  of  admiralty  and  maritime  juris- 
diction shall  be  made  up  as  provided  in  general  admiralty 
Rule  52  of  the  Supreme  Court. 

In  the  Third  Circuit  this  rule  is  the  same  as  in  the  Second 
Circuit  as  above  given,  except  that  after  the  word  'di- 
rected," in  the  first  section  is  added  the  words  *'upon  being 
paid  or  tendered  his  fees  therefor."  In  the  Fifth  Circuit  it 
is  the  same  as  in  the  Second  as  above  given,  except  that 
section  5  thereof  was  amended  Jan.  12,  1905,  by  the  addi- 
tion of  a  clause  as  follows: 

**  Provided,  however fthsit  appeals  taken  from  interlocutory 
decrees  under  the  seventh  section  of  the  act  entitled  *An 
Act  to  Establish  Circuit  Courts  of  Appeal  and  Define  and 
Regulate  in  Certain  Cases  the  Jurisdiction  of  the  Courts 
of  the  United  States  and  for  Other  Purposes,'  approved 
Mar.  3,  1891,  as  said  seventh  section  is  amended  by  an 
act  approved  Feb.  18,  1895,  shall  be  made  returnable  not 
exceeding  ten  days  from  the  day  of  taking  the  same." 

In  the  Seventh  Circuity  the  rule  as  to  the  first  six  sections  is 
the  same  as  in  the  Second  Circuit,  except  that  the  following 
words  are  added  to  sec.  1 :  ^ 

"The  clerk  may  require  of  the  appellant  or  plaintiff  in 
error,  a  written  praecipe  stating  in  detail  what  the  transcript 
shall  contain,  and  when  a  praecipe  is  filed  shall  insert  a 
copy  thereof  in  the  transcript." 

And  to  sec.  5,  are  added  these  words: 

"If  a  party  be  non-resident  the  citation  and  any  other 
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writ  or  notice  necessar}''  in  the  prosecution  of  the  appeal  or 
writ  of  error  may  be  served  upon  such  party's  counsel  or 
attorney  of  record,  who  for  such  purpose  may  not  be  dis- 
charged unless  another,  resident,  be  designated  of  record 
in  the  case  upon  whom  service  may  be  made." 

In  this  circuit  there  are  but  six  sections  in  the  rule. 

In  the  Eighth  Circuity  Rule  14  is  the  same  as  in  the  Second, 
Fourth,  and  Sixth  Circuits,  except  that  the  words  "and  in 
cases  at  law  a  complete  copy  of  the  charge  of  the  court  to 
the  jury"  are  added  to  Clause  2,  and  by  Clause  6,  appeals, 
writs  of  error,  and  citations  are  made  returnable  not  ex- 
ceeding sixty  days  from  the  day  of  signing  the  citation. 

In  the  NirUh  Circuit  the  14th  Rule  is  the  same  in  as  the 
Second  Circuit,  except  that  after  the  word  "record"  in 
Clause  1,  there  is  added  the  words  "opinion  or  opinions  of 
the  court,"  and  Clause  2  reads  as  follows: 

(2)  "In  all  cases  brought  to  this  court  by  writ  of  error 
or  appeal,  to  review  any  judgment  or  decree,  the  clerk  of 
the  court  by  which  such  judgment  or  decree  was  rendered 
shall  annex  to  and  transmit  with  the  record  the  original 
writ  of  error  and  citation,  or  citations  issued  in  the  cause, 
and  a  certificate  under  seal,  stating  the  cost  of  the  record 
and  by  whom  paid." 

And  sec.  5  reads  as  follows: 

(5)  "All  appeals,  writs  of  error  and  citations  must  be 
made  returnable  at  San  Francisco,  California,  not  exceeding 
thirty  days  from  the  day  of  signing  the  citation,  whether 
the  return  day  fall  in  vacation  or  in  term  time,  and  be 
served  before  the  return  day." 

Note.  In  all  the  Circuits  except  the  Eighth  writs  of  error,  appeals,  and  citations 
are  returnable  within  30  days  from  date  of  sisninic  the  citation.  In  the  BighOt  Cir- 
cuil  the  period  is  00  days. 

Decisions 

Where  an  appeal  is  allowed  in  open  court  and  perfected  during  the 
term  at  which  the  decree  was  rendered,  no  citation  is  necessary.  Where 
the  appeal  is  allowed  at  the  term  of  the  decree  or  judgment,  but  not 
perfected  until  after  the  term,  the  citation  is  necessary  to  bring  in 
the  parties.  But  if  the  appeal  be  docketed  in  the  Supreme  Court  at 
the  next  ensuing  term,  or  the  record  reaches  the  clerk's  hands  season- 
ably for  that  term,  and  legal  excuse  exists  for  lack  of  docketing,  a 
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citation  may  be  issued  by  leave  of  the  court,  although  the  time  for 
taking  the  appeal  has  elapsed.     Jacobs  v.  George,  150  U.  S.  415-416. 

Where  the  apx)eal  is  allowed  at  the  term  subsequent  to  that  of  the 
decree  or  judgment  the  citation  is  necessary,  but  may  be  issued  properly 
returnable  even  after  the  expiration  of  the  time  for  taking  the  appeal, 
if  the  allowance  of  the  appeal  is  before. 

A  citation  is  one  of  the  necessary  elements  of  the  appeal  taken  after 
the  term,  and  if  it  is  not  issued  and  served  before  the  end  of  the  next 
ensuing  term  of  the  appellate  court  and  not  waived,  the  appeal  be- 
comes inox)erative.    76.  416. 

A  citation  to  the  appellate  court  is  not  jurisdictional.  Its  only 
purpose  is  to  give  notice  to  the  appellees  that  the  appeal  will  be  prose- 
cuted and  secure  them  a  fair  opportunity  to  present  their  case.  The 
omission  to  issue  citations,  if  by  accident  or  mistake,  will  not  cause 
the  appeal  which  is  a  matter  of  right  to  be  dismissed  before  an  op- 
portunity to  give  the  requisite  notice  has  been  furnished,  whether 
the  appUcation  for  the  citation  is  made  before  or  after  the  statutory 
time  for  the  appeal  has  elapsed.     Lockman  v.  Lang,  132  Fed.  R.  4. 

To  give  the  app>ellate  court  jurisdiction  of  a  writ  of  error  the  writ 
must  be  issued  and  filed  in  the  court  below  within  the  time  prescribed 
by  law,  and  this  requirement  cannot  be  waived  by  the  parties.  Clark 
V.  Doerr,  143  Fed.  R.  960-961. 

Rule  14  of  the  Circuit  Court  of  Appeals,  First  Circuit,  requires  ap- 
peals, writs  of  error,  and  citations  to  be  made  returnable,  and  the 
transcript  filed  not  exceeding  thirty  days  from  the  day  of  signing  the 
citation,  whether  the  return-day  fall  in  vacation  or  term,  and  to  be 
served  before  the  return-day,  except  appeals  taken  from  interlocutoiy 
decrees  under  sec.  7  of  the  Act  of  Mar.  3,  1891,  which  are  returnable 
within  ten  days.  /fcW,  that  an  appeal  would  not  be  dismissed  be- 
cause a  citation  in  error  issued  is  not  made  returnable  within  thirty 
days  of  the  day  of  signing,  and  the  transcript  was  not  filed  in  the 
clerk's  office  within  thirty  days  of  the  day  of  signing  the  citation, 
where  the  appellees  have  duly  appeared  and  no  injury  has  resulted 
because  of  this  non-compliance  with  the  rules,  which  are  held  to  be 
directory  but  not  jurisdictional.  Love  v.  Busch,  142  Fed.  R.  429- 
431. 

It  is  proper  for  the  clerk  to  require  of  counsel  of  the  appellant  or 
plaintiff  in  error  a  praecipe  stating  specifically  what  the  transcript  shall 
contain,  and  to  attach  a  copy  of  this  praecipe  to  the  transcript  and 
certify  that  it  is  a  true  and  correct  transcript  according  to  the  praecipe. 
Bumham  v.  N.  Chicago  St.  R.  Co.,  87  Fed.  R.  168-170. 

"  All  proceedings  in  the  case,"  in  the  first  clause  of  Rule  14  are  to  be 
read  with  reference  to  the  language  of  the  third  clause.     Ih.  170. 
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The  jurisdiction  of  the  appellate  court,  which  attaches  upon  the 
filing  of  the  writ  of  error  in  the  oflfice  of  the  clerk  of  the  Circuit  Court, 
is  not  defeated  by  an  irregular  certificate  to  the  transcript.    76.  169. 

In  the  absence  of  a  controlling  stipulation  by  the  parties,  or  of 
written  instructions  from  the  plaintiff  in  error,  or  appellant,  filed  in 
the  case,  transcripts  in  cases  of  writs  of  error  or  appeal  should  meet 
the  requirements  of  Rule  14,  and  the  clerk's  certificate  should  follow 
the  language  of  the  rule  and  show  that  the  transcript,  transmitted  is 
"a  true  copy,  etc."  Pennsylvania  Co.,  etc.,  v,  Jacksonville,  T.  &  K. 
W.  R.  Co.,  55  Fed.  R.  131-132. 

If  the  clerk's  certificate  shows  that  certain  parts  of  the  record  were 
omitted  from  the  transcript  by  direction  of  appellant's  attorney, 
when  it  does  not  appear  that  the  omitt«d  parts  are  necessary  for  the 
hearing,  it  is  sufficient,  oitd  the  appeal  will  not  be  dismissed  for  that 
reason.  Nashua  &  Lowell  Ry.  Cor.  v.  Boston  &  Lowell  Ry.  Cor., 
61  Fed.  R.  237-245. 

The  transcript  on  appeal  need  not  always  contain  all  the  proof, 
entries,  papers,  and  proceedings  below.    lb.  244. 

The  clerk  may  ordinarily  receive  joint  directions  from  the  solicitors 
and  attorneys  to  make  up  the  transcript  on  appeal.  In  the  absence  of 
a  joint  stipulation  the  clerk  must  decide  as  to  the  selection  made  by 
appellant's  solicitor,  as  to  what  the  transcript  shall  contain.  He  may 
well  refuse  to  certify  a  transcript  with  palpable  and  substantial  omis- 
sions, in  which  event  the  appellant  has  his  remedy  by  applying  to  the 
appellate  court  for  a  mandamus,  or  perhaps  by  seeking  some  instruc- 
tions to  the  clerk  from  the  court  appealed  from.     lb. 

Ordinarily  the  whole  of  the  common-law  record,  and  of  the  cor- 
responding portions  in  equity  as  designated  in  sec.  750,  Rev.  SttUs., 
should  be  brought  up.     lb.  243. 

The  appropriate  and  ordinary  remedy  for  an  appellee  in  case  of  a 
defective  transcript  is  to  suggest  diminution,  and  ask  for  certiorari, 
though  the  court  may  sometimes  order  the  latter  of  its  own  motion. 
lb.  245. 

The  lodgment  of  a  copy  of  the  writ  of  error  with  the  clerk  of  the 
trial  court  is  not  the  equivalent  of  filing  the  writ  in  the  court  below, 
without  which  the  appellate  court  acquires  no  jurisdiction. 

When  the  original  writ  is  returned  as  it  should  be,  and  shows  upon 
its  face  that  it  was  not  filed  in  the  court  below  the  appellate  court  is 
without  jurisdiction.  Mutual  Life  Ins.  Co.  v.  Phinney,  76  Fed.  R. 
617-619. 

It  is  not  sufficient  that  the  original  writ  be  lodged  with  the  clerk. 
It  must  be  endorsed,  filed  by  the  clerk.    lb.  621. 

Judge  Gilbert  dissents.    lb.  621. 
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Where  the  writ  of  error  returned  to  the  appellate  court  by  the  clerk 
of  the  trial  court  as  part  of  the  transcript  shows  it  was  allowed  by  the 
trial  judge  and  service  thereon  acknowledged  by  counsel  of  defendant 
in  due  time,  it  is  obvious  that  it  was  lodged  with  the  clerk  in  the  trial 
court  as  the  law  requires  and  that  he  treated  it  as  filed.  The  plaintiff 
has  therefore  done  all  that  the  law  requires  him  to  do  to  obtain  a  re- 
view of  the  proceedings  and  his  rights  should  not  be  sacrificed  because 
the  clerk  has  failed  to  note  the  filing  of  the  writ  of  error  by  an  endorse- 
ment thereon.  The  case  of  Insurance  Co.  v.  Phinney,  76  Fed,  R.  617, 
not  concurred  in.  United  States  National  Bank  v.  First  National 
Bank,  79  Fed.  R.  296-302. 

The  requirements  of  the  law  are  satisfied  when  the  record  shows 
that  the  writ  of  error  was  actually  lodged  with  the  clerk.  It  is  the 
lodgment  of  the  writ  with  that  officer  rather  than  the  notation  of  the 
filing  which  renders  it  operative.    76.  303. 

A  certificate  stating  that  certain  numbered  papers  "is  a  true,  full, 
and  complete  transcript  of  so  much  of  said  record  and  proceedings  as 
now  appear  and  is  of  file  and  of  record  in  my  office,"  is  insufficient, 
but  where  the  record  shows  that  the  records  and  files  were  destroyed 
by  fire,  and  is  silent  as  to  which  party  is  in  fault,  in  not  fully  re-estab- 
lishing the  record,  the  record  as  certified  should  be  considered.  Cutting 
V.  Taveres  A.  &  Ar.  Co.,  61  Fed.  R.  150-155. 

An  appellate  court  will  not  submit  to  be  called  on  by  mandamus 
to  settle  in  advance  whether  a  certain  paper  is  or  is  not  a  part  of  the 
record,  where  there  is  a  dispute  between  coimsel  and  the  clerk.  Starcke 
V.  Klein,  62  Fed.  R.  502-603. 

Neither  the  counsel  for  appellant  nor  the  clerk  can  conclusively 
detennine  what  parts  of  the  record  are  necessary  on  appeal;  when, 
therefore,  the  certificate  of  the  clerk  does  not  show  that  the  record 
is  a  full  and  complete  record  of  the  entire  proceedings,  it  ought  to  ap- 
pear by  stipulation  of  counsel  or  otherwise  that  it  does  include  all  that 
is  necessary  to  a  determination  of  the  matters  involved  in  the  appeal. 
Cunningham  v.  Gennan  Ins.  Bank,  103  Fed.  R.  932-934. 

The  transcript  should  contain  no  immaterial  matter,  and  if  the 
transcript  as  filed  is  deemed  by  the  appellee  not  sufficiently  full,  he 
should  seasonably  move  the  court  to  require  the  appellant  to  complete 
the  record  by  filing  a  transcript  of  such  other  papers  and  evidence  as 
he  deems  necessary  and  points  out.    Ih.  934. 

The  appellate  court  upon  its  own  motion  may  reverse  a  decree  and 
remand  it  to  the  trial  court  with  directions  to  take  further  proofs 
where  the  case  is  not  properly  prepared  for  a  decree,  if  great  injustice 
would  be  done  to  decide  the  case  on  the  record  sent  up.  Barber  v, 
Coit,  118  Fed,  R.  272. 
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The  general  rule  is  that  the  plaintiff  in  error  or  appellant  is  responsible 
for  the  condition  of  the  record  in  the  appellate  court.  When  he 
designates  the  portion  of  the  proceedings  below  to  be  certified,  the 
clerk  of  the  trial  court  should  follow  his  directions,  and  leave  the  op- 
posing parties  to  procure  any  omitted  portions  of  the  proceedings 
by  a  writ  of  certiorari,  or  other  permissible  proceeding.  Where  no 
directions  are  given  the  clerk  he  should  be  careful  that  the  transcript 
contains  a  copy  of  everything  specified  in  Rule  14  which  is  necessary 
to  the  hearing,  and  that  his  certificate  shows  this  fact.  Teller  v. 
United  States,  111  Fed.  R.  119-120. 

It  is  not  a  valid  objection  that  the  writ  of  error  was  returned  and 
the  record  filed  in  the  appellate  court  one  day  after  it  was  made  re- 
turnable.   Altenburg  v.  Grant,  83  Fed.  R.  980-981. 

Where  the  record  was  not  filed  in  the  appellate  court  before  the 
return-day  and  no  order  enlarging  the  time  was  asked  before  such 
return-day,  but  the  record  was  filed,  and  the  cause  docketed  before  a 
motion  to  dismiss  was  made,  Hebd^  on  the  authority  of  Owens  v.  Tiemen, 
10  Pet.  24,  that  the  motion  to  dismiss  should  be  denied.  Andrews  v. 
Thum,  64  Fed,  R.  149-153. 

The  fact  that  papers  not  in  the  judgment  role  are  in  the  transcript 
and  certified  to  by  the  clerk,  does  not  make  them  any  part  of  the  record 
on  writ  of  error.  Duncan  v,  Atchison,  T.  &  S.  F.  R.  Co.,  72  Fed.  R. 
808-812. 

Such  papers  can  only  be  made  part  of  the  record  by  bill  of  excep- 
tions, or  an  agreed  statement  of  facts  or  some  other  way  recognized 
by  the  rules  of  practice.     lb.  812. 

No  alleged  errors  concerning  the  rulings  of  the  Circuit  Court  on  the 
trial  of  a  cause  without  a  jury  can  be  examined  in  the  Circuit  Court 
of  App>eals,  imless  it  afiirmatively  appears  upon  the  record  that  there 
was  a  written  stipulation  waiving  the  jury,  signed  by  the  respective 
counsel.    lb.  810. 

New  evidence  caimot  be  introduced  into  the  record  after  the  judg- 
ment rendered,  by  giving  notice  to  the  opposite  party  that  appellant 
thinks  such  evidence  necessary  for  the  consideration  of  the  court  on 
appeal.  Such  foreign  matter  tacked  onto  the  record  has  no  official 
sanction  whatever,  and  constitutes  no  part  of  the  record.  Board  of 
Commissioners  v.  King,  67  Fed.  R.  945-946. 

It  is  not  indispensable  that  exceptions  taken  during  the  progress 
of  the  trial  should  appear  by  the  bill  of  exceptions,  and  that  Ihey 
cannot  be  shown  by  anything  else;  the  decisions  which  support  this 
proposition  were  in  cases  where  the  exceptions  relied  on  were  shown 
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by  the  transcript  to  have  rested  in  the  clerk's  or  judge's  minutes, 
which  are  no  part  of  the  record.  Where  all  the  proceedings  upon 
which  the  exception  is  based,  including  the  action  of  the  court  and  the 
objection  and  exception  of  the  party,  are  made  a  matter  of  record 
upon  the  journal  of  the  court,  while  this  is  not  the  form  employed  by 
the  common-law  practice,  it  is  not  beyond  the  power  of  the  court 
to  so  exhibit  the  exception.  It  is  nothing  but  a  matter  of  form,  and 
the  appellate  court  would  not  be  justified  in  ignoring  vital  excep- 
tions so  appearing  in  the  record.  Wilson  v.  Pauley,  72  Fed,  R.  139- 
142. 

Where  the  record  fails  to  show  that  any  writ  of  error  was  actually 
issued  in  the  case,  the  appeal  must  be  dismissed.  Smith  v.  Ferst, 
66  Fed,  R.  798. 

And  this  though  the  writ  of  error  was  allowed  with  a  supersedeas, 
and  the  supersedeas  bond  was  approved  and  filed.    lb. 

Where  no  citation  has  been  sued  out  of  either  the  trial  court  or  the 
appellate  court  the  appeal  will  be  dismissed.  Peace  River  Phosphate 
Co.  V,  Edwards,  70  Fed.  R.  728. 

The  citation  should  be  signed  by  the  judge  or  justice  and  direct 
the  appellees  to  appear  within  thirty  days,  but  when  the  transcript  has 
been  filed  and  appellees  have  entered  a  regular  appearance,  a  citation, 
defective  because  not  signed  by  the  judge  and  returnable  more  than 
thirty  days  from  the  day  of  the  signing,  is  cured.  Freeman  v.  Clay, 
48  Fed.  R.  849-850. 

The  rules  of  the  Circuit  Court  of  Appeals  in  regard  to  the  term-day 
of  appeals  and  to  the  filing  of  transcripts  are  directory.  It  is  within 
the  sound  discretion  of  the  court  to  relieve  parties  who  have  not  com- 
plied therewith.  State  of  Florida  v.  Charlotte  Harbor  Phosphate  Co., 
70  Fed.  R.  883-886. 

In  a  case  where  the  return-day  was  not  named  in  the  order  allowing 
the  appeal,  yet  at  the  time  of  the  allowance  of  the  appeal,  appellee's 
coimsel  was  in  court  and  had  full  knowledge  of  the  proceedings,  and 
the  transcript  was  presented  to  the  clerk  before  the  first  term  of  the 
appellate  court;  Heldf  that  the  court  in  its  sound  discretion  might 
relieve  the  parties  who  had  failed  to  comply  with  Rule  14.    Ih.  886. 

The  last  clause  of  the  eleventh  section  of  the  act  creating  the  Circuit 
Court  of  Appeals  makes  the  practice  in  respect  to  appeals  and  writs 
of  error  in  the  Supreme  Court  applicable  to  appeals  in  the  Circuit 
Court  of  Appeals,  and  where  an  appeal  is  granted  after  the  expiration 
of  the  term  at  which  the  decree  was  rendered,  it  is  ineffective  without 
a  citation  issued  returnable  at  the  same  term  with  the  appeal.  West 
V.  Irwin,  64  Fed.  R.  419-420. 
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Rule  XV — Translations 

Whenever  any  record  transmitted  to  this  court  upon  a 
Where  no  translation  Wilt  of  erroF  OP  appeal  shall  Contain  any 
foreiSiTnSiir?^rd  document,  paper,  testimony,  or  other  pro- 
remanded.  ceeding  in  a  foreign  language,  and  the 

record  does  not  also  contain  a  translation  of  such  document, 
paper,  testimony,  or  other  proceeding,  made  under  the 
authority  of  the  inferior  court,  or  admitted  to  be  correct, 
the  record  shall  not  be  printed,  but  the  case  shall  be  re- 
ported to  this  court  by  the  clerk,  and  the  court  will  there- 
upon remand  it  back  to  the  inferior  court,  in  order  that  a 
translation  may  be  there  supplied  and  inserted  in  the  record. 

Rule  XVI — Docketing  and  Dismissing  Cases 

First  Circuit — (1)  The  plaintiff  in  error  or  appellant 
Case  docketed  and  rec-   shall  docket  the  case  and  file  the  record 

ord    to   be   filed   before       i  »  i     <•  »  j  i 

return-day.  thereof    on    or    before    the    return-day, 

whether  in  vacation  or  in  term  time.  But  for  good  cause 
shown  the  justice  or  judge,  who  signed  the  citation,  or  any 
Time  may  be  enlarged,  judge  of  this  court,  may  enlarge  the 
time  by  or  before  its  expiration,  the  order  of  enlargement  to 
be  filed  with  the  clerk  of  this  court. 

(2)  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply 
On  default,  defendant   with  this  rule,   the  defendant  in  error 

in  error  or  appellee  may  ,,  %  .1  111 

have    cauae    docketed   or  appellee  may  have  the  cause  docketed 

and   dismissed   or   may  1     >  •        •         1  1       •  '  n 

file  the  record.  and  dismisscd  upon  producing  a   certifi- 

cate, whether  in  term  or  vacation,  from  the  clerk  of  the 
court  wherein  the  judgment  or  decree  was  rendered,  stating 
the  case  and  certifying  that  such  writ  of  error  or  appeal 
has  been  duly  sued  out  or  allowed.  And  in  no  case  shall 
the  plaintiff  in  error  or  appellant  be  entitled  to  docket  the 
case  and  file  the  record  after  the  same  shall  have  been 
docketed  and  dismissed  under  this  rule,  unless  by  order 
of  the  court.  But  the  defendant  in  error  or  appellee  may, 
at  his  option,  docket  the  case  and  file  a  copy  of  the  record 
with  the  clerk  of  this  court,  and  if  the  case  is  docketed  and 
a  copy  of  the  record  filed  with  the  clerk  of  this  court  by  the 
plaintiff  in  error  or  appellant  within  the  period  of  time  above 
Umited  and  prescribed  by  this  rule,  or  by  the  defendant  in 


RULES    OF   THE    CIRCUIT    COURT    OF    APPEALS        225 

error  or  appellee  at  any  time  thereafter,  the  case  shall 
stand  for  argument  in  due  course. 

(3)  Upon  the  filing  of  the  transcript  of  a  record  brought 
up  by  writ  of  error  or  appeal,  the  ap-   On  filing  transcript,  ap- 

.      .  ,     ^  .  pearance  of  counsel  of 

pearance    of    the    counsel    for    the    party     party  docketing  entered. 

docketing  the  case  shall  be  entered. 

In  the  Second,  Third,  Fourth,  Seventh,  Eighth,  and  Ninth 
Circuits  the  rule  is  substantially  the  same  as  in  the  First  Cir- 
cuit, except  that  in  the  first  section  its  first  sentence  reads: 
"  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to 
docket  the  case  and  file  the  record  thereof  with  the  clerk  of 
this  coxirt  by  or  before  the  return-day,  whether  in  vacation 
or  in  term  time."  And  in  the  Ninth  Circuit  the  words 
''at  San  Francisco,  California  "  are  inserted  between  the 
words  "clerk  of  this  court,"  and  '*by  or  before,"  and  the 
words  *'at  the  term,"  are  used  in  place  of  the  words  "in 
due  course,"  ending  the  2d  section. 

For  the  Fifth  Circuit  the  rule  is  as  above,  except  that  when 
amended  on  June  20,  1895,  the  words  "the  justice  or  judge 
who  signed  the  citation  "  in  the  first  clause  were  omitted 
and  on  April  23,  1895,  the  following  clause  was  added: 

(4)  "In  all  cases  the  plaintiff  in  error  or  appellant  on 
docketing  a  case  and  filing  the  record,  shall  enter  into  an 
undertaking  with  the  clerk,  with  surety  to  his  satisfaction 
for  the  payment  of  his  fees,  or  otherwise  satisfy  him  in  that 
behalf." 

For  the  Sixth  Circuit  the  rule  is  as  given  in  the  Second 
Circuit,  except  that  by  amendment  of  July  6,  1897,  there 
was  inserted  at  the  end  of  the  first  sentence  of  the  first  sec- 
tion and  as  a  part  of  it  these  words:  "And  at  the  time  of 
filing  the  record,  the  plaintiff  in  error  or  appellant  shall 
deposit  with  the  clerk  the  sum  of  thirty-five  dollars  as 
security  for  costs  except  in  cases  in  which  the  proper  show- 
ing is  made  and  an  order  of  this  court  is  entered  thereon 
allowing  the  cause  to  proceed  in  forma  pauperis,^^ 

In  the  Eighth  Circuit  the  following  note  is  added  at  the 
end  of  the  rule:     "Note.     A  deposit  of  twenty-five  dollars 
to  secure  clerk's  costs  is  required  before  the  record  in  a  cause 
is  filed  and  docketed." 
15 
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Decisionfl 

• 

A  district  judge  who  is  not  a  member  of  the  Circuit  Court  of  Ap- 
peals and  who  did  not  sign  the  citation,  although  he  allowed  the  ap- 
peal, cannot  make  an  order  enlarging  the  time  for  filing  the  record. 
West  V,  Irwin,  64  Fed.  R.  419-420.  ' 

Rule  16  is  essentially  the  same  as  Rule  9  of  the  Supreme  Court  as 
to  which  that  court  said:  "The  rule  of  the  court  for  docketing  and  dis- 
missing causes  has  never  been  applied  in  any  case,  where  before  the 
motion  is  made  the  cause  has  been  actually  placed  on  the  docket." 
West  Chicago  St.  R.  Co.  v.  Ellsworth,  77  Fed.  R.  664-665. 

It  is  not  ground  to  dismiss  an  appeal,  because  the  citation  is  not 
returnable  on  or  before  the  first  day  of  the  next  term  of  the  appellate 
court.  There  is  no  rule  which  requires  the  citation  to  be  returnable 
on  or  before  the  first  day  of  the  next  ensuing  term  of  the  Circuit  Court 
of  Appeals.  Farmers'  Loan  &  Trust  Co.  v.  Chicago  &  N.  P.  R.  Co., 
73  Fed.  R.  314-317. 

When  a  bond  has  been  approved  by  one  of  the  judges  of  the  Circuit 
Court  another  judge  of  that  court,  who  might  have  granted  the  appeal 
and  approved  the  bond,  may  sign  the  citation,  a  more  liberal  con- 
struction having  been  given  by  later  cases  to  sec.  999,  Rev.  Stats., 
than  announced  in  the  case  of  Insurance  Co.  v.  Mordecai,  21  How. 
195-202.     lb.  316. 

Where  the  record  was  not  filed  in  the  appellate  court  within  the  time 
prescribed  by  the  rule,  because  the  office  of  the  clerk  was  closed,  it 
was  held  that  that  was  sufficient  excuse  for  the  default.    lb.  317. 

Where  it  is  not  alleged  that  appellant  has  failed  to  give  the  under- 
taking for  costs  required  by  a  rule  of  the  court,  or  to  pay  the  clerk 
the  estimated  costs  and  fees  for  printing  the  record,  it  will  not  be 
ground  for  dismissal  that  the  record  has  not  been  printed.    lb.  317. 

Where  the  record  is  filed  within  the  time  prescribed  by  Rule  16  the 
appellant  is  not  responsible  if  the  printed  copies  of  the  record  and  of 
the  brief  are  not  filed  within  a  prescribed  number  of  days  before  the 
term,  in  conformity  with  other  rules.    Jones  v.  Mann,  72  Fed.  R.  85. 

Rule  14,  Eighth  Circuit,  requires  appeals,  writs  of  error,  and  cita- 
tions to  be  made  returnable  not  exceeding  sixty  days  from  the  date 
of  signing  the  citation. 

Rule  16,  Circuit  Court  of  Appeals  Rules,  requires  the  filing  of  the 
record  by  or  before  the  return-day.  Held,  that  where  a  transcript  of 
the  record  was  filed  within  sixty  days  of  the  signing  of  the  citation 
and  within  the  time  specified  therein,  but  after  the  return-day  of  the 
writ  of  error,  and  the  failure  to  file  it  before  that  return-day  has  not 
continued  the  hearing  of  the  case  over  any  term  of  the  court,  when 
no  motion  to  dismiss  the  writ  was  made  imtil  the  expense  of  printing 
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the  transcript  was  incurred,  the  writ  should  not  be  dismissed  on  motion. 
Town  of  Oilman  t?.  Fumald,  141  Fed,  R.  940. 

Where,  by  mistake  of  the  clerk,  the  date  of  the  filing  of  the  transcript 
and  docketing  the  case  is  prior  to  the  date  of  the  decree  appealed  from; 
the  court  by  order  will  make  the  record  speak  the  truth.  Elder  v. 
McCkwkey,  70  Fed,  R.  529-660. 

The  order  enlarging  the  time  in  which  to  file  the  record  must  be 
filed  with  the  clerk  of  the  Court  of  Appeals,  and  this  duty  belongs  to 
the  party  procuring  the  order.  State  of  Florida  v.  Charlotte  H.  P. 
Co.,  70  Fed,  R.  883-885. 

Rule  XVII — Docket  and  Calendars 

First  Circuit — (1)  The  clerk  shall  enter  and  number  on 
the  docket  all  cases  consecutively,  in  their  proper  chron- 
ological order. 

(2)  He  shall  print  at  least  twenty  days  before  the  first 
Tuesday  of  October  and  of  January,  and  the  second  Tuesday 
of  April,  a  calendar  of  all  the  pending  cases,  arranged  by 
districts  in  the  following  order:  Maine,  New  Hampshire, 
Rhode  Island,  Massachusetts. 

Second,  Third,  Fifth,  and  Eighth  Circuits — (1)  The  clerk 
shall  enter  upon  a  docket  all  cases  brought  to  and  pending 
in  the  court  in  their  proper  chronological  order,  and  shall 
print  a  docket  containing  all  pending  cases  at  each  term  of 
the  court,  and  such  docket  shall  be  called  at  every  term, 
or  adjourned  term;  and,  if  a  case  is  called  for  hearing  at 
two  terms  successively,  and  upon  the  call  at  the  second  term 
neither  party  is  prepared  to  argue  it,  it  will  be  dismissed  at 
the  cost  of  the  plaintiff  in  error  or  appellants,  unless  suffi- 
cient cause  is  shown  for  further  postponement. 

In  the  Third  Circuit  the  following  clause  has  been  added 
to  Rule  17: 

In  making  up  the  docket  for  argument  for  the  term  cases 
continued  at  former  terms  and  all  remanents  shall  be  placed 
at  the  head  of  the  argument  list  in  the  order  with  respect 
to  each  other  in  which  they  stood  on  the  docket  at  the  last 
preceding  term. 

The  Fourth  Circuit  has,  in  addition  to  the  above,  the 
following  section: 
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(2)  All  cases  where  the  record  has  been  printed  and 
copies  thereof  furnished  to  the  counsel  as  provided  in  Rule  23 
shall  stand  for  argument  at  the  term  or  adjourned  term 
held  next  after  the  docketing  of  the  case. 

In  the  Sixth  Circuit  the  rule  is  as  given  for  the  Second  Cir- 
cuit, except  that  the  words  "term  or  adjourned  term"  are 
changed  to  read  "calendar  session  as  provided  in  Rules  3 
and  37."  And  the  word  "term"  in  the  following  line  is 
changed  to  "calendar  sessions" 

In  the  Seventh  Circuit  the  rule  reads  as  follows: 
The  clerk  shall  prepare  calendars  of  causes  for  the  regular 
terms  of  this  court,  to  be  held  on  the  first  Tuesday  of  Octo- 
ber in  each  year,  and  for  each  adjourned  session;  placing 
thereon  in  proper  chronological  order  only  cases  in  which 
the  record  shall  have  been  printed  fully  thirty  days  before 
such  term  or  session  and  those  causes  in  which,  the  record 
having  been  printed,  briefs  upon  both  sides  have  been  filed 
seven  days  before  the  beginning  of  the  term  or  session. 
For  the  Ninth  Circuit,  the  rule  is  as  follows: 
The  clerk  shall,  upon  payment  to  him  by  the  appellant 
or  plaintiff  in  error  of  a  deposit  of  twenty-five  dollars  ($25.00) 
in  each  case,  file  the  record  and  enter  upon  a  docket  all 
cases  brought  to  and  pending  in  the  court  in  their  proper 
chronological  order. 

Rule  XVIII — Certiorari 

No  certiorari  for  diminution  of  the  record  will  be  hereafter 

Motion  to  be  in  writing,  awarded  in  any  case,  unless  a  motion 
setting  out  the  facts.      therefor  shall  be  made  in  writing,  and 

the  facts  on  which  the  same  is  founded  shall,  if  not  admitted 
by  the  other  party,  be  verified  by  affidavit.  And  all  motions 
Mu«t  be  made  at  the  ^^r  such  certiorari  must  be  made  at  the 
^^^  **^™*  first  term  of  the  entry  of  the  case;  other- 

wise, the  same  will  not  be  granted,  unless  upon  special  cause 
shown  to  the  court,  accounting  satisfactorily  for  the  delay. 

Decisions 

Upon  the  record  being  filed  if  any  omission  or  addition  is  found 
relief  can  be  had  by  either  party  by  certiorari.  Blanks  v.  Klein,  49 
Fed.  R.  1. 
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Presumptively  the  transcript  filed  over  the  certificate  of  the  clerk 
contains  a  complete  record^  and  the  hearing  can  be  had  only  upon  the 
record  brought  from  the  trial  court.  Such  record  cannot  be  amended 
by  certiorari  upon  ex  parte  affidavit  so  as  to  get  matter  into  the  record 
which  appellant  claims  was  introduced  at  the  hearing  before  the  master, 
but  which  the  master  states  he  has  no  recollection  of.  Randolph  v. 
AUen,  73  Fed,  R,  23-32. 

Where  exceptions  are  taken  in  the  trial  court  in  a  cause  tried  by  the 
court,  and  there  is  no  evidence  to  support  the  findings  of  facts,  and 
motion  is  made  to  dismiss  the  appeal  because  the  record  does  not  set 
out  all  the  evidence  introduced  below,  if  there  is  any  material  omis- 
sion in  the  record  the  proper  remedy  is  by  motion  for  certiorari  and 
not  a  motion  to  dismiss.     Merill  v.  Floyd,  50  Fed.  R.  849-S50. 

A  motion  to  dismiss  an  appeal  because  a  transcript  is  imperfect 
should  point  out  what,  if  any,  of  the  omitted  parts  are  material,  and 
the  appellee  upon  a  suggestion  duly  made  may  ask  for  a  certiorari  to 
correct  the  transcript.  Nashua  &  L.  R.  Cor.  v.  Boston  &  L.  R.  Cor., 
61  Fed,  R.  929-931. 


Rule  XIX — Death  of  a  Party 

(1)  Whenever,  pending  a  writ  of  error  or  appeal  in  this 
court,  either  party  shall  die,  the  proper   Legal      representative 

,     ,.  .      ^,  ,^  ,^         may    be    admitted    as 

representatives  in  the  personalty  or  realty   party.— in  default  upon 

-     .         ,  ,  ^  T  ^       .1         suggestion     of     death. 

of  the  deceased  party,  according  to  the   may  be  compelled  to 

^       .  1       .       'I        come    in    or    cause    be 

nature  of  the  case,  may  voluntanly  dismissed. 
come  in  and  be  admitted  parties  to  the  suit,  and  thereupon 
the  case  shall  be  heard  and  determined  as  in  other  cases; 
and,  if  such  representatives  shall  not  voluntarily  become 
parties,  then  the  other  party  may  suggest  the  death  on  the 
record,  and  thereupon,  on  motion,  obtain  an  order  that 
unless  such  representative  shall  become  parties  within 
sixty  days,  the  party  moving  for  such  order,  if  defendant  in 
error,  shall  be  entitled  to  have  the  writ  of  error  or  appeal 
dismissed,  and,  if  the  party  so  moving  shall  be  plaintiff  in 
error,  he  shall  be  entitled  to  open  the  record,  and,  on  hear- 
ing, have  the  judgment  or  decree  reversed,  if  it  be  erroneous: 
Provided^  however^  that  a  copy  of  every  such  order  shall  be 
personally  served  on  said  representatives  at  least  thirty 
days  before  the  expiration  of  such  sixty  days. 
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(2)  When  the  death  of  a  party  is  suggested,  and  the 
Cause  to  abate  on  de-  representatives  of  the  deceased  do  not 
fault  after  notice.  appear  within  ten  days  after  the  expira- 
tion of  such  sixty  days,  and  no  measures  are  taken  by  the 
opposite  party  within  that  time  to  compel  their  appearance, 
the  case  shall  abate. 

(3)  When  either  party  to  a  suit  in  a  Circuit  or  District 
Proceedinp.  where  par-  ^ourt  of  the  United  States  shall  desire 
befo??*ap^.*^Sithrr"S^  ^o  prosccute  a  writ  of  error  or  appeal  to 
eSS!-NotiJS.-Aba^t^  this  court,  from  any  final  judgment  or 
ment  on  default.  decree  rendered  in  the  Circuit  or  District 
Court,  and  at  the  time  of  suing  out  such  writ  of  errdr  or 
appeal,  the  other  party  to  the  suit  shall  be  dead  and  have 
no  proper  representative  within  the  jurisdiction  of  the 
court  which  rendered  such  final  judgment  or  decree,  so 
that  the  suit  cannot  be  revived  in  that  court,  but  shall  have 
a  proper  representative  in  some  State  or  Territory  of  the 
United  States,  or  in  the  District  of  Columbia,  the  party 
desiring  such  writ  of  error  or  appeal  may  procure  the  same, 
and  may  have  proceedings  on  such  judgment  or  decree 
superseded  or  stayed  in  the  same  manner  as  is  now  allowed 
by  law  in  other  cases,  and  shall  thereupon  proceed  with 
such  writ  of  error  or  appeal  as  in  other  cases.  And  within 
thirty  days  after  the  filing  of  the  record  in  this  court  the 
plaintiff  in  error  or  appellant  shall  make  a  suggestion  to 
the  court,  supported  by  affidavit,  that  the  said  party  was 
dead  when  the  writ  of  error  or  appeal  was  taken  or  sued 
out,  and  had  no  proper  representative  within  the  jurisdic- 
tion of  the  court  which  rendered  such  judgment  or  decree, 
so  that  the  suit  could  not  be  revived  in  that  court,  and  that 
said  party  had  a  proper  representative  in  some  State  or 
Territory  of  the  United  States,  or  in  the  District  of  Colum- 
bia, and  stating  therein  the  name  and  character  of  such 
representative,  and  the  State  or  Territory  or  District  in 
which  such  representative  resides;  and  upon  such  sug- 
gestion, he  may  on  motion  obtain  an  order  that,  unless 
such  representative  shall  make  himself  a  party  within 
ninety  days,  the  plaintiff  in  error  or  appellant  shall  be  en- 
titled to  open  the  record,  and,  on  hearing,  have  the  judg- 
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ment  or  decree  reversed  if  the  same  be  erroneous:  Provided, 
however,  that  a  proper  citation  reciting  the  substance  of 
such  order  shall  be  served  upon  such  representative,  either 
personally  or  by  being  left  at  his  residence,  at  least  thirty 
days  before  the  expiration  of  such  ninety  days:  Provided, 
alsoy  that  in  every  such  case,  if  the  representative  of  the 
deceased  party  does  not  appear  within  ten  days  after  the 
expiration  of  such  ninety  days,  and  the  measures  above 
provided  to  compel  the  appearance  of  such  representative 
have  not  been  taken  within  the  time  as  above  required,  by 
the  opposite  party,  the  case  shall  abate:  And  provided,  also, 
that  the  said  representative  may  at  any  time  before  or 
after  said  suggestion  come  in  and  be  made  a  party  to  the 
suit,  and  thereupon  the  case  shall  proceed,  and  be  heard 
and  determined  as  in  other  cases. 

Rule  XX — Dismissing  Cases  by  Agreement 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error 
pending  in  this  court,  or  the  appellant   On  dismiBHai,  no  man- 

,  11        .  1       1     11    1        ji     •       <Jate  to  issue  except  by 

and  appellee  m  an  appeal,  shall,  by  their  order  of  court, 
attorneys  of  record,  sign  and  file  with  the  clerk  an  agreement 
in  writing  directing  the  case  to  be  dismissed,  and  specifying 
the  terms  on  which  it  is  to  be  dismissed,  as  to  costs,  and 
shall  pay  to  the  clerk  any  fees  that  may  be  due  to  him,  it 
shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed, 
and  to  give  to  either  party  requesting  it  a  copy  of  the  agree- 
ment filed;  but  no  mandate  or  other  process  shall  issue 
without  an  order  of  the  court. 

Decisions 

After  one  motion  to  dismiss  has  been  filed  and  set  down  for  hearing 
the  appellee  has  no  right  to  file  a  second  motion  to  dismiss  without 
leave  of  the  court,  which  leave  will  not  be  granted  on  formal  grounds 
only.  Nashua  &  L.  R.  Cor.  v.  Boston  &  L.  R.  Cor.,  51  Fed.  R.  929- 
931. 

If  the  Circuit  Court  had  no  jurisdiction,  that  is  not  ground  for  dis- 
missing an  appeal  in  the  Circuit  Court  of  Appeals,  but  ground  for 
reversal  of  the  judgment  for  want  of  jurisdiction  in  the  court  in  which 
it  was  rendered.     lb.  930. 

An  appellant  cannot  as  of  right  dismi.ss  his  own  appeal.     Ordinarily 
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he  is  not  entitled  to  an  order  of  dismissal  without  prejudice  if  he  in- 
tends at  some  future  time  to  bring  another  appeal.  Donnallan  v. 
Tannage  Patent  Co.,  79  Fed,  R.  385. 

Where  a  cause  is  disposed  of  on  app>eal  for  some  reason  not  touching 
the  merits,  the  decree  should  usually  show  that  it  was  without  prejudice, 
and  an  appellant  may  sometimes  show  mistake  or  some  other  special 
reason  which  may  entitle  him  to  a  special  order.     lb.  386. 

Rule  XXI — Motions 

First    Circuit — (1)    The    motion-day    shall   be   the   first 
Motion-dayai.         Tuesday  of  cvcry  stated  session  of  the 
court,  and  any  other  Tuesday  while  the  court  shall  remain 
in  session. 

(2)  All  motions  to  the  court  shall  be  reduced  to  writing 
Must  be  in  writing,     and  shall  Contain  a  brief  statement  of 

the  facts  and  objects  of  the  motion. 

(3)  All  motions  to  dismiss  writs  of  error  or  appeals  (ex- 
Motions  to  be  printed,  cept  motions  to  docket  and  dismiss  under 
Rule  16)  or  to  advance  cases,  or  for  a  writ  of  certiorari, 
and  other  special  motions,  shall  be  printed,  and  be  accom- 
panied by  printed  briefs. 

(4)  No  motion  to  dismiss,  except  on  special  assignment 
Notice  to  adverse  party,  by  the  court,  shall  be  heard,  unless 
previous  notice  has  been  given  to  the  adverse  party  or  his 
counsel. 

(5)  Any  motion,  of  which  counsel  shall  have  given  notice 

Priority  of  entered  mo-  ^^  ^^^  clerk  in  advance,  shall  be  entered 
*'°'**-  on  the  clerk's  list  in  the  order  in  which 

he  receives  notice  thereof,  and  shall  have  priority  in  that 
order  before  other  motions,  unless  otherwise  specially 
ordered  by  the  court. 

(6)  Half  an  hour  on  each  side  shall  be  allowed  to  the 
Half  hour  for  argument,  argument  of  a  motiou,  and  no  more, 
without  special  leave  of  the  court  granted  before  the  ar- 
gument begins. 

Second^  Third,  Fourth,  Fifth,  Sixth,  Seventh,  and  Eighih 
Circuits — (1)  All  motions  to  the  court  shall  be  reduced  to 
writing,  and  shall  contain  a  brief  statement  of  the  facts 
and  objects  of  the  motion. 

(2)  One  hour  on  each  side  shall  be  allowed  to  the  argu- 
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ment  of  a  motion,  and  no  more,  without  special  leave  of 
the  court,  granted  before  the  argument  begins. 

(3)  No  motion  to  dismiss,  except  on  special  assignment 
by  the  court,  shall  be  heard,  unless  previous  notice  has  been 
given  to  the  adverse  party,  or  the  counsel  or  attorney  of 
such  party. 

In  the  Ninth  Circuit  ^  this  rule  is  the  same  as  the  above, 
except  that  the  words  "and  shall  be  served  upon  opposing 
counsel  at  least  five  days  before  the  day  noticed  for  the 
hearing'*  are  added  at  the  end  of  the  first  section  thereof. 
And  in  the  2d  clause  one-half  hour  on  each  side  for  argu- 
ment is  prescribed. 

Rule  XXII — CaU  and  Order  of  the  Calendar 

First  Circuit — (1)  On  the  first  Tuesday  of  October  and  of 
January  and  on  the  second  Tuesday  of  caae.  called  in  their 
April  the  court,  except  as  may  from  time  °^^^- 
to  time  be  otherwise  ordered,  will  commence  calling  cases 
for  argument  in  the  order  in  which  they  stand  on  the  cal- 
endar and  proceed  from  day  to  day  during  the  session  in 
the  same  order,  but  no  case  from  the  District  of  Massachu- 
setts shall  be  called  before  the  second  Tuesday  of  the 
session. 

(2)  Where  no  counsel  appears  and  no  brief  has  been  filed 
for  the  plaintiff  in  error  or  appellant.  Defendant  may  have 
when  the  case  is  called  for  trial  the  ZTpp^^yX^- 
defendant  may  have  the  plaintiff  called    **^* 

and  the  writ  of  error  or  appeal  dismissed. 

(3)  Where  the  defendant  fails  to  appear  when  the  case 

is  called  for  trial   the  court  may   proceed     Cause  may  be  heard  ez 

"DOTi/B     when     defendant 

to  hear  an  argument  on  the  part  of  the   fails  to  appear, 
plaintiff  and  to  give  judgment  according  to  the  right  of 
the  case. 

(4)  When  a  case  is  reached  in  the  regular  call  of  the 
calendar  and  there  is  no  appearance  for   No     appearance     for 

. , ,  ,        .  1 .  1         T        •         1     either  party,  cause  may 

either  party  tne  case  may  be  dismissed   be  diemiflsed. 
at  the  cost  of  the  plaintiff. 

'  Motions. — When  typewritten,  an  original  and  three  copies  should  be  filed. 
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(5)  If  either  of  the  parties  is  ready  when  the  case  is 
When     either     party   Called  the  Same  will  be  heard;  and  if 

ready,  caae  heard  when  .  ,  ^  i     n    i  i        ^i 

called.— Neither   party   neither  party  shall  be  ready  the  case 

ready,    cause    may    be  ij-'j  v  .  jx 

postponed  or  dismissed,   may  be  clisniissecl,  or  be  p)ostponea  to 
the  next  session  as  the  court  may  order. 

(6)  If  a  case  is  called  for  hearing  at  two  stated  sessions 
When  neither  party  successi vely ,  and  upon  the  call  at  the 
JSScL?^°te?!SlBrca.S2  second  session,  neither  party  is  prepared 
dismissed.  |.q  argue  it,  it  will  be  dismissed  at  the 
cost  of  the  plaintiff  in  error  or  appellant,  unless  sufficient 
cause  is  shown  for  further  postponement. 

(7)  The  court  will  not  hear  arguments  on  Mondays  or 
No  argumenu  on  Mon-   Saturdays,   uuless   for   special   cause   it 

days  or  Saturdays.  gj^g^n  g^  ^j,^^^ 

(8)  Five  cases  are  liable  to  be  called  on  the  coming  in 
Five  cases  called  daily,   of  the  court  on  each  day. 

(9)  Revenue  and  other  cases  which  concern  the  United 
What  causes  may  be  States  and  which  also  involve  or  affect 
advanced.  some  matter  of  general  public  interest, 
and  criminal  cases,  and  cases  once  adjudicated  by  this  court 
on  their. merits  and  again  brought  up  by  writ  of  error  or  ap- 
peal, may  be  advanced  by  leave  or  order  of  the  court. 

(10)  Two  or  more  cases  involving  the  same  question 
What  causes  may  be  ^^^y,  by  Icavc  of  the  court,  be  heard 
heard  together.  together,  to  be  argucd  as  one  case  or 

more,  as  the  court  may  order. 

(11)  No  agreement  of  counsel  to  pass  or  postpone  a  case, 
or  to  substitute  one  case  for  another,  shall  become  effective 
except  on  leave. 

Second^  Third,  Fourth,  Fifth  and  Seventh  Circuits — 
(1)  Where  no  counsel  appears,  and  no  brief  has  been  filed  for 
the  plaintiff  in  error  or  appellant,  when  the  case  is  called  for 
trial,  the  defendant  may  have  the  plaintiff  called  and  the 
writ  of  error  or  appeal  dismissed. 

(2)  Where  the  defendant  fails  to  appear  when  the  case 
is  called  for  trial,  the  court  may  proceed  to  hear  an  argu- 
ment on  the  part  of  the  plaintiff  and  to  give  judgment  ac- 
cording to  the  right  of  the  case. 

(3)  When  a  case  is  reached  in  the  regular  call  of  the 
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docket,  and  there  is  no  appearance  for  either  party,  the 
case  shall  be  dismissed  at  the  cost  of  the  plaintiff. 

In  the  Sijcth  Circuit  this  rule  is  the  same  as  given  above, 
except  that  a  new  section  has  been  added  as  follows: 

"(4)  All  causes  shall  stand  for  hearing  when  the  time 
allowed  for  printing  the  records  and  the  briefs  of  both 
parties  shall  have  expired:  Provided^  however ^  that  causes 
may  be  heard  when  the  records  and  briefs  therein  are  printed, 
though  the  time  allowed  for  printing  records  and  briefs  may 
not  have  expired.'' 

In  the  Eighth  and  Ninth  Circuits  it  is  the  same  as  last 
above,  except  that  the  words  "in  error  or  appellant''  are 
added  at  the  end  of  third  section. 

Rule  XXIII — Printing  Records 

First  Circuit — (1)  In  all  cases,  the  plaintiff  in  error  or 
appellant,  on  docketing  a  case  and  filing   when  cause  docketed, 

,,  1        1     11  .  •    ^  I  aeciirity  for  clerk's  fees 

the  record,  shall  enter  mto  an  under-   to  be  given. 

taking  to  the  clerk,  with  surety  to  his  satisfaction,  for  the 

payment  of  his  fees,  or  otherwise  satisfy  him  in  that  behalf. 

(2)  The  clerk  shall  cause  an  estimate  to  be  made  of  the 

cost    of    printing    the    record,    and    of    his    dark  to  make  estimate 

fee  for  preparing  it  for  the  printer,  and  °'  "^^  °^  printing, 
shall  notify  to  the  party  docketing  the  case  the  amount  of 
the  estimate.  If  he  shall  not  pay  it  within  a  reasonable 
time,  the  clerk  shall  notify  the  adverse  party,  and  he  may 
pay  it.  If  neither  party  shall  pay  it,  and  for  want  of  such 
payment  the  record  shall  not  have  been  printed  when  the 
case  is  reached  at  the  regular  call  of  the  docket,  the  case  may 
be  dismissed. 

(3)  Upon  payment  by  either  party  of  the  amount  es- 
timated by  the  clerk,  twenty-five  copies  >rwenty-five  copies  of 
of  the  record  shall  be  printed  under  the   '~°''^  primed. 
clerk's  supervision,  for  the  use  of  the  court  and  of  counsel. 

(4)  The  clerk  shall  take  to  the  printer  the  original  tran- 
script  on   file;   but   shall    cause   copies   to    original  transcript  used 

be  made  for  the  printer  of  such  original    ^^  printer. 

papers  sent  up  under  Rule  14,  or  other  original  papers,  as 

are  necessary  to  be  printed. 
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(5)  The  clerk  shall  supervise  the  printing,  and  see  that 
Clerk  to  BmwrviBe  print-  the  printed  copics  are  properly  indexed; 
record.  and  he  shall  distribute  printed  copies 
to  the  judges,  and  the  reporter,  from  time  to  time,  as  re- 
quired, and  three  copies  to  the  counsel  for  each  party.  An 
additional  number  of  copies  may  be  printed  at  the  request 
of  either  party  for  his  own  use  and  at  his  own  expense,  or 
by  order  of  the  court. 

(6)  The  parties  may  stipulate  in  writing  that  parts  only 
On    stipulation,    parts   of  the  record  shall  be  printed,  and  the 

of    record    only    to    be  ,      ,  ,         ^i  ^  •    ^     i 

printed.  case  may  be  heard  on  the  parts  so  printed  ; 

but  the  court  may  direct  the  printing  of  other  parts  of  the 
record. 

(7)  The  clerk  may  receive  from  either  party,  and  use  as 

Print«i  «cord  of  oth„  P^^ts  of  the  printed  record,  so  far  as 
courts  may  be  used.  ^j^^  same  may  be  of  proper  and  con- 
venient size  and  type,  any  portions  which  have  been  printed 
in  any  other  court,  and  also  printed  copies  of  patents  and 
other  exhibits,  allowing  the  party  furnishing  the  same  such 
sum  therefor  as  the  clerk  deems  reasonable,  to  be  added 
to  and  form  a  part  of  the  cost  of  printing. 

(8)  If  the  actual  cost  of  printing  the  record,  together 
Surplus  of  costs  paid,  ^ith  the  fee  of  the  clerk,  shall  be  less 
refunded.  thsLii  the  amount  estimated  and  paid,  the 
amount  of  the  difference  shall  be  refunded  by  the  clerk  to 
the  party  paying  it.  If  the  actual  cost  and  clerk's  fee  shall 
exceed  the  estimate,  the  excess  shall  be  paid  to  the  clerk 
before  the  delivery  of  a  printed  copy  to  either  party  or  his 
counsel. 

(9)  In  case  of  reversal,  affirmance,  or  dismissal,  with 

Costs  of  printing  record  ^^^ts,  the  cost  of  printing  the  record 
taxed  as  costs.  ^j^j  |.]^g  clerk's  fee  shall  be  taxed  against 

the  party  against  whom  costs  are  given,  and  shall  be  in- 
serted in  the  body  of  the  mandate  or  other  proper  process. 
Second  Circuit — On  the  filing  of  the  transcript  in  every 
case,  the  clerk  shall  forthwith  cause  fifteen  copies  of  the 
same  to  be  printed,  and  shall  furnish  three  copies  thereof 
to  each  party,  at  least  thirty  days  before  the  argument, 
and  shall  file  nine  copies  thereof  in  his  office.    The  parties 
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may  stipulate  in  writing  that  parts  only  of  the  record  shall 
be  printed,  and  the  case  may  be  heard  on  the  parts  so 
printed;  but  the  court  may  direct  the  printing  of  other  parts 
of  the  record.  The  clerk  shall  be  entitled  to  demand  of 
the  appellant,  or  plaintiff  in  error,  the  cost  of  printing  the 
record,  before  ordering  the  same  to  be  done.  If  the  record 
shall  not  have  been  printed  when  the  case  is  reached  for 
argument,  for  failure  of  a  party  to  advance  the  costs  of 
printing,  the  case  may  be  dismissed.  In  case  of  reversal, 
affirmance,  or  dismissal,  with  costs,  the  amount  paid  for 
printing  the  record  shall  be  taxed  against  the  party  against 
whom  costs  are  given. 

Third  Circuit — (1)  On  the  fiUng  of  the  transcript,  the 
clerk  shall  forthwith  cause  twenty  copies  of  the  record  to 
be  printed,  and  shall  furnish  three  copies  thereof  to  each 
party  at  least  six  days  before  the  case  is  called  for  argument, 
and  shall  file  fourteen  copies  thereof  in  his  office.  The 
parties  may  stipulate,  in  writing,  that  parts  only  of  the 
record  shall  be  printed,  and  the  case  may  be  heard  on  the 
parts  so  printed;  but  the  court  may  direct  the  printing  of 
other  parts  of  the  record.  The  clerk  may  demand  of  the 
plaintiff  in  error,  or  appellant,  the  cost  of  printing  the  record 
before  ordering  the  same  to  be  done.  If  the  record  shall 
not  have  been  printed  when  the  case  is  reached  in  the  regu- 
lar call  of  the  docket,  because  of  the  failure  of  a  party  to 
advance  the  cost  of  printing,  the  case  may  be  dismissed. 
In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  paid  for  printing  the  record  shall  be  taxed 
against  the  party  against  whom  costs  are  given. 

(2)  The  clerk  shall  receive  from  either  party  and  use  as 
parts  of  the  printed  record,  so  far  as  the  same  may  be  of 
proper  and  convenient  size  and  type,  any  portions  which  may 
have  been  printed  in  any  other  court,  and  also  printed  copies 
of  patents  and  other  exhibits,  allowing  the  party  furnishing 
the  same  such  sum  therefor  as  the  clerk  deems  reasonable 
to  be  added  to  and  form  a  part  of  the  cost  of  printing. 

On  Mar.  18,  1895,  ordered  that,  except  upon  special 
allowance  by  the  court  or  a  judge,  no  cause  shall  be  placed 

'  See  Rule  37,  Second  Circuit,  page,  2f77,  corresponding  with  Clause  1,  Rule  28, 
First  Circuit. 


238        RULES    OF    THE    CIRCUIT    COURT    OF    APPEALS 

on  the  docket  for  argument  unless  the  transcript  shall 
have  been  filed  with  the  clerk,  under  Rule  23,  at  least  ten 
days  before  the  first  day  of  the  term. 

Fourth  Circuit — (1)  Hereafter  all  records  shall  be  printed 
under  the  supervision  of  the  clerk,  by  such  printer  and  at 
such  rate  as  the  court  may  designate. 

(2)  Upon  the  payment  of  the  estimated  cost  of  printing, 
together  with  the  supervising  fees  as  established  by  law 
(which  amounts  shall  be  deposited  with  the  clerk  within 
ten  days  after  notice  thereof),  the  clerk  shall  cause  to  be 
printed  thirty  copies  of  the  record,  twenty  copies  of  which 
shall  be  filed  for  the  use  of  the  court,  three  copies  furnished 
to  the  adverse  party,  and  the  remaining  copies  delivered 
to  the  appellant  or  plaintiff  in  error  at  least  ten  days  before 
the  term  or  adjourned  term. 

(3)  The  parties  may  stipulate  in  writing  that  parts  only 
of  the  record  shall  be  printed,  and  the  case  may  be  heard 
on  the  parts  so  printed,  but  the  court  may  direct  the  print- 
ing of  other  parts  of  the  record. 

(4)  If  the  record  shall  not  have  been  printed  when  the 
case  is  reached  in  the  regular  call  of  the  docket,  the  case 
may  be  dismissed. 

(5)  In  case  of  reversal,  affirmance,  or  dismissal  with 
costs,  the  amount  paid  for  the  printing  of  the  record  and  the 
clerk's  fees  for  supervising  the  same  shall  be  taxed  against 
the  party  against  whom  costs  are  given. 

Fifth  Circuit — (I)  The  clerk  shall,  upon  the  docketing  of 
a  case,  forthwith  cause  an  estimate  to  be  made  of  the  cost 
of  printing  the  record  and  of  his  fee  for  preparing  it  for  the 
printer  and  supervising  the  printing,  and  shall  notify  the 
party  docketing  the  case  of  the  amount  of  the  estimate. 
If  he  shall  not  pay  it  within  fifteen  days  in  ordinary  cases, 
and  within  three  days  in  preference  cases,  after  the  date  of 
such  notice,  the  clerk  shall  notify  the  adverse  party,  and 
he  may  pay  it.  If  neither  party  shall  pay  it,  and  for  want 
of  such  payment  the  record  shall  not  have  been  printed 
when  a  case  is  reached  for  hearing,  the  case  may  be  dis- 
missed at  the  discretion  of  the  court. 

As  amended  January  12th,  1905. 
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(2)  The  clerk  shall  cause  the  record  in  all  cases  to  be 
printed  forthwith  after  the  payment  of  such  estimate,  and 
shall  immediately  thereafter  furnish  to  the  counsel  of  each 
party  whose  appearance  shall  have  been  entered,  three 
copies  of  the  printed  record,  taking  a  receipt  therefor,  and 
the  parties  may,  by  written  stipulation  filed  prior  to  the 
printing  of  the  record,  agree  that  only  parts  of  the  record 
shall  be  printed,  and  the  same  may  be  heard  only  on  the 
parts  so  printed,  but  the  court  may  direct  the  printing  of 
other  parts  of  the  record. 

(3)  The  clerk  shall  take  to  the  printer  the  original  tran- 
script on  file,  but  shall  cause  copies  to  be  made  for  the  printer 
of  such  original  papers  sent  up  under  Rule  14,  or  other 
original  papers,  as  are  necessary  to  be  printed. 

(4)  The  clerk  shall  cause  at  least  twenty-five  copies  of 
the  record  to  be  printed,  and  may  print  a  larger  number  on 
the  request  of  either  party  on  payment  of  the  amount 
necessary  for  the  printing  of  such  extra  copies. 

Ordered,  that  Paragraph  5  of  Rule  23,  of  the  standing 
rules  of  this  court  be  amended  so  as  to  read  as  follows:     . 

(5)  The  clerk  shall  supervise  the  printing  and  see  that 
the  printed  record  is  properly  indexed.  There  shall  be 
omitted  from  the  printed  transcripts  the  following: 

{%)  Commissions  to  take  testimony,  and  the  formal  cap- 
tions to  all  depositions,  and  the  certificates  of  commissioners 
as  to  the  taking  of  the  depositions,  except  in  cases  where 
objections  have  been  made  to  the  depositions  on  account  of 
defects  in  caption  or  certificate. 

(n*)  All  process  in  the  nature  of  subpoenas,  citations, 
summons,  and  subpoenas  in  chancery,  unless  from  the  assign- 
ment of  errors  it  appears  that  some  issue  is  raised  which 
makes  it  necessary  for  the  court  to  inspect  such  writs,  and 
then  only  such  as  are  involved. 

In  every  transcript  wherein  any  pleading,  exhibit,  or  other 
paper  appears  at  more  than  one  place,  such  pleading,  ex- 
hibit, or  other  paper  shall  be  printed  at  the  place  it  first 
appears  in  said  transcript,  and  not  thereafter;  but  the 
omission  shall  be  indicated  by  apt  notations  and  references 
to  the  pages  of  the  printed  record  where  it  appears. 
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The  clerk  shall  distribute  the  printed  copies  to  the  judges 
of  the  court  and  to  the  reporter  from  time  to  time,  as  re- 
quired. If  the  cost  of  printing  the  record,  together  with 
the  clerk's  fee  for  supervising  the  same,  shall  be  less  than 
the  amount  estimated  and  paid,  the  difference  shall  be 
refunded  by  the  clerk  to  the  party  paying  the  same.  If 
the  actual  cost  and  the  clerk's  fee  shall  exceed  the  clerk's 
estimate,  the  amount  of  such  excess  shall  be  paid  to  the 
clerk  before  he  shall  deliver  or  file  the  printed  record  or 
any  copies  thereof. 

Promulgated  December  8th.  1905. 

(6)  In  case  of  reversal,  affirmance,  or  dismissal,  with 
costs,  the  amount  of  the  cost  of  the  printing  of  the  record 
and  of  the  clerk's  fee  for  supervising  the  same,  shall  be 
taxed  against  the  party  against  whom  costs  are  given, 
and  shall  be  inserted  in  the  body  of  the  mandate  or  other 
process. 

(7)  The  clerk  shall  receive  from  either  party  and  use  as 
parts  of  the  printed  record  so  far  as  the  same  may  be  of 
proper  size  and  type,  any  portions  which  may  have  been 
printed  in  any  other  court,  and  also  printed  copies  of  patents 
and  exhibits,  allowing  the  party  furnishing  the  same  such 
sums  therefor  as  the  clerk  deems  reasonable,  to  be  added 
to  and  form  a  part  of  the  cost  of  printing. 

Sixth  Circuit — (1)  The  clerk  shall  supervise  the  printing 
of  all  records,  and  upon  the  docketing  of  a  case  shall  forth- 
with cause  an  estimate  to  be  made  of  the  cost  of  printing 
the  record,  and  his  fee  for  preparing  it  for  the  printer  and 
for  supervising  the  printing  thereof,  and  shall  at  once 
notify  the  attorney  for  the  plaintiff  in  error  or  appellant 
of  the  amount  of  such  estimate,  which  shall  be  paid  to  the 
clerk  within  ten  days  after  such  notice.  If  not  so  paid, 
the  writ  of  error  or  appeal  may  be  dismissed  upon  the  motion 
of  the  opposite  party,  or  by  the  court  of  its  own  motion. 

(2)  After  the  payment  to  him  of  such  estimate  the  clerk 
shall  cause  at  least  twenty-five  (25)  copies  of  the  record 
to  be  printed  forthwith,  shall  file  the  same,  and  shall  fur- 
nish to  each  of  the  respective  parties  three  (3)  copiies 
thereof  and  take  a  receipt  therefor. 
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(3)  Parties  may  agree  by  written  stipulation,  filed  with 
or  prior  to  the  filing  of  the  record,  that  parts  only  of  the 
record  shall  be  printed,  and  the  case  may  be  heard  on  the 
parts  so  printed;  but  the  court  may  direct  the  printing  of 
other  parts  of  the  record.  The  plaintiff  in  error  or  appellant 
may,  within  ten  days  after  the  case  shall  be  docketed  in 
this  court,  file  with  the  clerk  a  statement  of  the  parts  of 
the  record  which  he  thinks  necessary  for  the  consideration 
thereof,  and  forthwith  serve  on  the  adverse  party  a  copy  of 
such  statement.  The  adverse  party,  within  fifteen  days 
after  service  of  such  statement,  may  designate  in  writing, 
filed  with  the  clerk,  additional  parts  of  the  record  which 
he  thinks  material,  and  if  he  shall  not  do  so,  he  shall  be  held 
to  have  consented  to  the  hearing  on  the  parts  designated 
by  the  plaintiff  in  error  or  appellant.  If  parts  of  the  record 
shall  be  so  designated  by  one  or  both  parties,  the  clerk  shall 
print  those  parts  only,  and  the  court  will  consider  nothing 
but  those  parts  of  the  record.  If  at  the  hearing  it  shall 
appear  that  any  material  part  of  the  record  has  not  been 
printed,  the  writ  of  error  or  appeal  may  be  dismissed  or 
such  other  order  made  as  the  circumstances  may  appear 
to  the  court  to  require.  If  the  defendant  in  error  or  ap- 
pellee shall  have  caused  unnecessary  parts  of  the  record 
to  be  printed,  such  order  as  to  costs  may  be  made  which 
the  court  shall  thinks  proper.  If  good  cause  be  shown,  the 
time  within  which  the  statement  of  the  parts  of  the  record 
is  to  be  filed  with  the  clerk  by  either  party,  as  above  limited, 
may  be  enlarged  by  the  court  in  session,  or  by  either  circuit 
judge,  if  eligible  to  sit  in  the  cause. 

(4)  If  the  cost  of  printing  and  supervision  shall  be  less 
than  the  amount  estimated  and  paid,  the  clerk  shall  refund 
the  difference  to  the  party  paying  the  same.  If  the  cost  is 
greater  than  the  estimate,  the  amount  of  such  excess  shall 
be  paid  to  the  clerk  before  he  shall  file  the  printed  record 
or  deliver  any  copies  thereof. 

(5)  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  paid  for  printing  and  supervision  shall  be  taxed 
against  the  party  against  whom  the  costs  are  given,  and 
shall  be  inserted  in  the  mandate  or  other  proper  process. 

16 
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(6)  In  any  case  where  the  record  shall  have  been  printed 
in  the  court  below  either  circuit  judge  may,  on  the  written 
application  of  the  plaintiff  in  error  or  appellant,  order 
that  such  printed  record  be  used  in  this  court.  In  such 
case  the  judge  shall  require  as  a  condition  of  making  the 
order  a  certificate  of  the  clerk  of  this  court  that  the  record  is 
in  accordance  with  the  printed  rules  and  is  properly  indexed, 
in  which  case  the  supervision  fee  provided  in  table  of  costs, 
Rule  31,  shall  be  charged  and  collected  by  the  clerk. 

(7)  The  clerk  of  this  court  shall  receive  proposals  for 
printing  which  shall  be  submitted  to  the  senior  circuit  judge, 
who  may  in  his  discretion  award  such  printing  to  the  lowest 
and  best  bidder,  and  all  such  printing  shall  be  done  by  the 
person  to  whom  the  same  is  so  awarded.  And  when  a  case 
shall  be  heard  upon  a  record  printed  in  the  court  below  the 
cost  for  printing  shall  be  taxed  on  the  basis  of  such,  bid  for 
printing,  except  when  the  parties  otherwise  agree. 

Seventh  Circuit — (1)  In  all  cases  the  plaintiff  in  error  or 
appellant  on  docketing  a  case  and  filing  the  record  shall 
enter  into  an  undertaking  to  the  clerk  with  surety  to  be 
approved  by  the  clerk  for  the  payment  of  all  costs  which 
shall  be  incurred  in  the  cause,  shall  deposit  with  the  clerk 
twenty-five  dollars  ($25.00)  to  be  apphed  to  the  payment 
of  costs  and  fees,  and  from  time  to  time  when  necessary 
shall,  on  the  demand  of  the  clerk,  make  further  deposits 
for  that  use. 

(2)  The  clerk,  upon  the  docketing  of  a  case,  shall  forth- 
with cause  an  estimate  to  be  made  of  the  cost  of  printing 
the  record  and  of  his  fees  for  preparing  it  for  the  printer 
and  for  supervising  the  printing  thereof,  and  shall  at  once 
notify  the  attorney  for  the  plaintiff  in  error,  or  appellant, 
of  the  amount  of  such  estimate,  which  shall  be  paid  to  the 
clerk  within  ten  days  after  such  notice.  If  not  so  paid, 
the  writ  of  error  or  appeal  may  be  dismissed  upon  the  motion 
of  the  opposite  party,  or  by  the  court  of  its  own  motion. 

(3)  The  clerk  shall  cause  the  record  in  each  case  to  be 
printed  forthwith  after  the  payment  of  such  estimate,  and 
shall  immediately  thereafter  furnish  to  each  of  the  respec- 
tive parties  at  least  three  copies  of  the  printed  record, 


RULES    OF    THE    CIRCUIT  .COURT    OF    APPEALS        243 

taking  a  receipt  therefor.  The  parties  may,  by  written 
stipulation  filed  with  or  prior  to  the  filing  of  the  record, 
agree  that  only  parts  of  the  record  shall  be  printed,  and  the 
case  will  be  heard  on  the  parts  so  printed  only,  unless  the 
court  shall  direct  the  printing  of  other  parts. 

(4)  The  clerk  shall  cause  at  least  twenty-five  copies  of 
the  record  to  be  printed  and  may  print  a  larger  number  on 
the  request  of  either  party  on  the  payment  of  the  amount 
necessary  for  the  printing  of  such  extra  copies. 

(5)  The  clerk  shall  supervise  the  printing  and  see  that  the 
printed  record  is  indexed  properly,  and  in  a  manner  to 
indicate  briefly  the  character  of  each  document  and  ex- 
hibit referred  to.  He  shall  distribute  the  printed  copies  to 
the  judges  of  the  court  from  time  to  time  as  required.  If 
the  cost  of  printing  the  record,  together  with  the  clerk's 
fee  for  supervising  the  same,  shall  be  less  than  the  amount 
estimated  and  paid,  the  difference  shall  be  refunded  by  the 
clerk  to  the  party  paying  the  same.  If  the  actual  cost  and 
the  clerk's  fee  shall  exceed  the  estimate,  the  amount  of  the 
excess  shall  be  paid  to  the  clerk  before  he  shall  deliver  or 
file  the  printed  record  or  copies  thereof. 

(6)  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs, 
the  amount  of  the  cost  of  the  printing  of  the  record  and  of 
the  clerk's  fee  for  supervising  the  same  shall  be  taxed 
against  the  party  against  whom  costs  are  given  and  shall 
be  inserted  in  the  body  of  the  mandate  or  other  proper 
process. 

(7)  Upon  the  clerk's  producing  satisfactory  evidence  by 
affidavit,  or  the  acknowledgment  of  the  parties  or  their 

^sureties  or  attorneys,  of  having  served  a  copy  of  the  bill 

*  of  fees,  due  from  them  respectively  in  this  court  on  such 

parties,  their  sureties  or  attorneys,  an   attachment  shall 

issue  against  such   parties  or  their  sureties  respectively, 

to  compel  the  payment  of  said  fees. 

(8)  The  clerk  shall  adopt  a  uniform  size  for  the  printing 
of  all  records,  and  the  same  shall  be  printed  in  small  pica 
type,  on  clear  white  paper,  with  a  margin  of  not  less  than 
an  inch  and  a  half,  and  show  by  a  note  or  memorandum  the 
time  when  each  pleading  or  document  was  filed,  and  the 
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printed  record  shall  also  contain  running  titles  of  its  con- 
tents. 

(9)  The  briefs  of  attorneys  shall  also  be  printed  and  con- 
form as  nearly  as  practicable  to  the  size  of  the  printed  record. 

(10)  The  clerk  shall,  on  or  before  the  conclusion  of  each 
case,  collect  and  file,  or  otherwise  preserve  together,  one 
copy  of  the  printed  record  and  of  each  brief,  printed  motion 
and  argument  submitted  therein. 

(11)  In  any  case  where  the  record  shall  have  been  printed 
in  the  court  below,  the  presiding  judge  may  on  the  applica- 
tion of  the  plaintiff  in  error  or  appellant  order  that  such 
printed  record  may  be  used  in  place  of  the  printing  herein- 
before provided  for.  But  the  clerk  shall  prepare  and  cause 
to  be  printed  and  attached  to  the  printed  record  an  index 
thereof,  and  shall  be  paid  the  same  fees  for  the  indexing 
and  supervising  of  such  printed  record  as  if  printed  under 
his  personal  supervision. 

(12)  The  clerk  of  this  court  shall  obtain  sealed  pro- 
posals for  the  printing  hereinbefore  provided  for,  which 
proposals  shall  be  submitted  to  the  senior  circuit  judge  of 
the  court,  who  shall  award  such  printing  to  the  lowest  and 
best  bidder,  and  all  such  printing  shall  be  done  by  the  person 
to  whom  the  same  is  so  awarded,  except  in  emergencies, 
when  printing  may  be  done  by  another  at  the  same  or  less 
price  and  when  a  case  shall  be  heard  upon  the  record 
printed  below,  the  costs  for  printing  shall  be  taxed  on  the 
basis  of  actual  cost  not  exceeding  the  rate  of  the  accepted 
bid. 

(13)  The  fees  of  the  clerk  of  this  court,  as  prescribed  by 
order  of  the  Supreme  Court,  made  February  28,  1898,  are 
as  follows:  ^ 

Eighth  Circuit — (1)  The  plaintiff  in  error  or  appellant 
may,  within  twenty  days  after  the  allowance  of  any  writ  of 
error  or  appeal,  serve  on  the  adverse  party  a  copy  of  a  state- 
ment of  the  parts  of  the  record  which  he  thinks  necessary 
for  the  consideration  of  the  errors  assigned,  and  file  the 
same,  with  proof  of  service  thereof,  with  the  clerk  of  this 
court;  the  adverse  party,  within  twenty  days  thereafter, 

^  Here  follows  the  table  of  fees  printed  under  Rule  31,  page  266. 
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may  designate  in  writing  and  file  with  the  clerk  additional 
parts  of  the  record  which  he  thinks  material;  and,  if  he 
shall  not  do  so,  he  shall  be  held  to  have  consented  to  a 
hearing  on  the  parts  designated  by  the  plaintiff  in  error 
or  appellant.  If  parts  of  the  record  shall  be  so  designated 
by  one  or  both  of  the  parties,  the  clerk  shall  print  those 
parts  only;  and  the  court  will  consider  nothing  but  those 
parts  of  the  record  in  determining  the  questions  raised  by 
the  errors  assigned.  If  at  the  hearing  it  shall  appear  that 
any  material  part  of  the  record  has  not  been  printed,  the 
writ  of  error  or  appeal  may  be  dismissed,  or  such  other 
order  made  as  the  circumstances  may  appear  to  the  court 
to  require.  If  the  defendant  in  error  or  appellee  shall  have 
caused  unnecessary  parts  of  the  record  to  be  printed,  such 
order  as  to  costs  may  be  made  as  the  court  shall  think  proper. 

(2)  On  the  filing  of  the  transcript  in  every  case  the  clerk 
shall  cause  the  same,  or  the  parts  thereof  designated  under 
this  rule,  to  be  printed,  and  shall  furnish  three  copies  of 
the  record  so  printed  to  each  party  at  least  sixty  days  before 
the  argument. 

(3)  In  cases  brought  to  this  court  in  which  the  record 
has  been  printed  and  used  upon  the  hearing  in  the  court 
below,  and  which  substantially  conform  to  the  printed 
records  in  this*  court,  the  plaintiff  in  error  or  appellant  upon 
application  to  and  by  leave  of  this  court,  may  furnish  to 
the  clerk  twenty-five  copies  of  such  record,  used  on  the 
hearing  in  the  court  below,  to  be  used  in  the  preparation 
of  the  printed  record  in  this  court;  and  the  clerk's  fee  for 
preparing  the  record  for  the  printer,  indexing  same,  super- 
vising the  printing  and  distributing  the  copies,  shall  be 
computed  as  if  said  record  so  furnished  had  been  printed 
under  his  supervision. 

(4)  The  clerk  shall  be  entitled  to  demand  of  the  appellant 
or  plaintiff  in  error  the  cost  of  printing  the  record  before 
ordering  the  same  to  be  done. 

(5)  If  the  record  shall  not  have  been  printed  when  the 
case  is  reached  for  argument,  for  failure  of  the  party  to 
advance  the  costs  of  printing,  the  case  may  be  dismissed. 

(6)  In  case  of  reversal,  affirmance,  or  dismissal,  with 
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costs,  the  amount  paid  for  printing  the  record  shall  be 
taxed  against  the  party  against  whom  costs  are  given. 

Ninth  Circuit — (1)  All  records  shall  be  printed  under  the 
supervision  of  the  clerk,  and  upon  the  docketing  of  a  cause 
he  shall  cause  an  estimate  to  be  made  of  the  expense  of 
printing  the  record,  and  his  fee  for  preparing  it  for  the 
printer  and  supervising  the  printing,  and  shall  notify  the 
party  docketing  the  case  of  the  amount  of  the  estimate. 
If  the  amount  so  estimated  is  not  promptly  paid  over  to 
the  clerk,  and  for  want  of  such  payment  the  record  shall 
not  have  been  printed  when  a  case  is  reached  for  argument, 
the  case  shall  be  dismissed. 

(2)  Upon  payment  of  the  amount  estimated  by  the  clerk, 
thirty  copies  of  the  record  shall  be  printed  under  his  super- 
vision for  the  use  of  the  court  and  of  counsel. 

(3)  In  cases  of  appellate  jurisdiction  the  original  tran- 
script on  file  shall  be  taken  by  the  clerk  to  the  printer. 
But  the  clerk  shall  cause  copies  to  be  made  for  the  printer 
of  such  original  papers  sent  up  under  Rule  14,  section  4, 
as  are  necessary  to  be  printed;  and  the  whole  of  the  record 
in  cases  of  original  jurisdiction. 

(4)  The  clerk  shall  supervise  the  printing  and  see  that 
the  printed  copy  is  properly  indexed.  He  shall  distribute 
the  printed  copies  to  the  judges  and  the  reporter,  and  one 
or  more  printed  copies  to  the  counsel  for  the  respective 
parties. 

(5)  If  the  expense  of  printing  and  supervision  shall  be 
less  than  the  amount  estimated  and  paid,  the  clerk  shall 
refund  the  difference  to  the  party  paying  same.  If  the  ex- 
pense is  greater  than  the  estimate  the  amount  of  such  excess 
shall  be  paid  to  the  clerk  before  he  shall  file  the  printed 
record  or  deliver  copies  to  the  parties  or  their  counsel. 

(6)  In  case  of  reversal,  affirmance,  or  dismissal,  with 
costs,  the  amount  paid  for  printing  the  record  and  of  the 
clerk's  fee  shall  be  taxed  against  the  party  against  whom 
costs  are  given. 

(7)  The  plaintiff  in  error  or  appellant  may,  upon  filing 
the  record  in  this  court,  file  with  the  clerk  a  statement  of 
the  errors  on  which  he  intends  to  rely,  and  of  the  parts  of 
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the  record  which  he  thinks  necessary  for  the  consideration 
thereof,  and  forthwith  serve  on  the  adverse  party  a  copy  of 
such  statement.  The  adverse  party  within  ten  days  there- 
after may  designate  in  writing,  filed  with  the  clerk,  ad- 
ditional parts  of  the  record  which  he  thinks  material;  and, 
if  he  shall  not  do  so,  he  shall  be  held  to  have  consented  to 
a  hearing  on  the  parts  designated  by  the  plaintiff  in  error 
or  appellant.  If  parts  of  the  record  shall  be  so  designated 
by  one  or  both  of  the  parties,  or  if  such  parts  be  distinctly 
designated  by  stipulation  of  counsel  for  the  respective 
parties,  the  clerk  shall  print  those  parts  only;  and  the  court 
will  consider  nothing  but  those  parts  of  the  record,  and  the 
errors  so  stated.  If  at  the  hearing  it  shall  appear  that  any 
material  part  of  the  record  has  not  been  printed,  the  writ  of 
error  or  appeal  may  be  dismissed,  or  such  other  order  made 
as  .the  circumstances  may  appear  to  the  court  to  require. 
If  the  defendant  in  error  or  appellee  shall  have  caused  un- 
necessary parts  of  the  record  to  be  printed,  such  order  as 
to  costs  may  be  made  as  the  court  shall  think  proper. 

All  statements  and  stipulations  filed  hereunder  shall 
distinctly  and  accurately  refer  to  the  pages  of  the  original 
certified  record,  as  well  as  the  documents  to  be  printed 
or    omitted. 

(8)  At  the  time  of  filing  the  record  and  docketing  the 
cause,  counsel  for  the  plaintiff  in  error  or  appellant  in  patent 
cases  may  furnish  the  clerk  with  copies  of  patent  oflfice 
drawings  and  specifications  to  be  used  as  inserts,  and  the 
same,  if  in  proper  form  and  of  convenient  size,  shall  be 
used  in  printing  the  record. 

(9)  The  fee  of  the  clerk  for  preparing  the  record  for  the 
printer,  indexing  the  same,  supervising  the  printing,  and 
distributing  the  copies,  shall  be  for  each  printed  page  of 
the  record  and  index,  twenty-five  cents. 

Decisions 

Where  the  record  is  before  the  appellate  court  it  has  power  to  allow 
parts  only  to  be  printed.  It  has  no  power  to  allow  a  record  used  on 
a  former  appeal  to  be  used  in  a  second  appeal.  Merriman  v.  Chicago, 
D.  A  V.  R.  Co.,  120  Fed,  R.  240-242. 
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The  remedy  for  a  defective  record  is  by  certiorari  for  a  diminution 
of  the  record  and  not  by  motion  to  dismiss  the  appeaL    lb.  242. 

The  Act  of  July  20,  1892,  giving  the  right  to  sue  in  forma  pauperis , 
is  limited  to  courts  of  original  jurisdiction.  Bradford  v.  Southern 
Ry.  Co.,  195  U.  S.  243. 

Case  of  Reed  v.  Pennsylvania  Ry.  Co.,  Ill  Fed.  R.  714,  overruled, 
and  Rule  16  of  the  Sixth  Circuit  modified  to  conform  to  the  decision  of 
the  Supreme  Court  above.     In  re  Bradford's  Petition,  139  Fed.  R.  518. 

In  view  of  the  limitations  which  Congress  has  thrown  around  the 
privilege  of  sueing  in  forma  pauperis j  by  confining  the  right  to  so  sue 
to  courts  of  original  jurisdiction,  Rule  23  should  be  enforced  in  all 
cases.     Ih.  519. 

Rule  XXIY—Bnefs 

First  and  Third  Circuits — (1)  The  counsel  for  the  plain- 
PUintiff's  counaei  to  file  tiff  in  ciTor  OF 'appellant,  shall  file  with 
days  before  case  called,  the  clerk  of  this  couTt,  at  least  six  days 
before  the  case  is  called  for  argument,  twenty  copies  of  a 
printed  brief,  one  of  which  shall,  on  application,  be  fur- 
nished to  each  of  the  counsel  engaged  upon  the  opposite  side. 
Contents  and  arrange-       (2)  This  brief  shall  Contain,  in  order 

ment  of  brief  for  plain-     .  .     .     ^ 

tiff.  here  stated, — 

(i)  A  concise  abstract,  or  statement  of  the  case,  pre- 
senting succinctly  the  questions  involved,  in  the  manner 
in  which  they  are  raised. 

(w)  A  specification  of  the  errors  relied  upon,  which,  in 
cases  brought  up  by  writ  of  error,  shall  set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be 
urged;  and,  in  cases  brought  up  by  appeal,  the  specification 
shall  state,  as  particularly  as  may  be,  in  what  the  decree  is 
alleged  to  be  erroneous.  When  the  error  alleged  is  to  the 
admission  or  to  the  rejection  of  evidence,  the  specification 
shall  quote  the  full  substance  of  the  evidence  admitted  or 
rejected.  When  the  error  alleged  is  to  the  charge  of  the 
court,  the  specification  shall  set  out  the  part  referred  to 
totidem  verbis,  whether  it  be  in  instructions  given  or  in  in- 
structions refused.  When  the  error  alleged  is  to  a  ruling 
upon  the  report  of  a  master,  the  specification  shall  state  the 
exception  to  the  report  and  the  action  of  the  court  upon  it. 
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(ill)  A  brief  of  the  argument,  exhibiting  a  clear  state- 
ment of  the  points  of  law  or  fact  to  be  discussed,  with  a 
reference  to  the  pages  of  the  record  and  the  authorities 
relied  upon  in  support  of  each  point.  When  a  statute 
of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  nec- 
essary to  the  decision  of  the  case  shall  be  printed  at  length. 

(3)  The  counsel  for  a  defendant  in  error  or  an  appellee 
shall  file  with  the  clerk  twenty  printed  Defendant'^  counBei  to 
copies  of  his  brief  at  least  three  days  fi?ee^day?fefore  ^cS^ 
before   the   case   is   called   for  hearing.    «»"®^- 

His  brief  shall  be  of  a  like  character  with  that  required  of 
the  plaintiff  in  error  or  appellant,  except  that  no  specification 
of  errors  shall  be  required,  and  no  statement  of  the  case, 
unless  that  presented  by  the  plaintiff  in  error  or  appellant, 
is  controverted. 

(4)  When  there  is  no  assignment  of  errors,  as  required 

by     sec.     997,     Rev,     Stats.,     counsel     will     No  assignment  of  errors. 

not  be  heard,  except  at  the  request  of   °'  °°*  specified. 
the  court;  and  errors  not  specified  according  to  this  rule 
will  be  disregarded;  but  the  court,  at  its  option,  may  notice 
a  plain  error  not  assigned  or  specified.^ 

(5)  When  according  to  this  rule,  a  plaintiff  in  error  or 
an  appellant  is  in  default,  the  case  may  ^^^^^^^  j^  ^^f^^^. 
be  dismissed  on  motion;  and  when  a  f?Xnt  1n "ffiitTnS 
defendant  in  error  or  an  appellee  is  in   ^®*^^- 

default,  he  will  not  be  heard,  except  on  consent  of  his  ad- 
versary, and  by  request  of  the  court. 

(6)  When  no  coimsel  appears  for  one  of  the  parties,  and 
no  printed  brief  or  argument  is  filed,  ^hen  but  on.  eoun«i 
only  one  counsel  will  be  heard  for  the   ^®"*^' 

adverse  party;  but,  if  a  printed  brief  or  argument  is  filed, 
the  adverse  party  will  be  entitled  to  be  heard  by  two  counsel. 

In  the  Second  Circuit  this  rule  is  the  same,  except  sec.  1 
thereof  reads  as  follows: 

"(1)  The  counsel  for  the  plaintiff  in  error  or  appellant 
shall  file  with  the  clerk  of  this  court,  at  least  twenty  days 
before  the  case  is  called  for  argument,  ten  copies  of  a  printed 

^See  Rule  11. 
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brief;  one  of  which  shall,  on  application,  be  furnished  to 
each  of  the  counsel  engaged  upon  the  opposite  side." 

And  section  3  reads  as  follows: 

"(3)  The  counsel  for  a  defendant  in  error,  or  an  ap- 
pellee, shall  file  with  the  clerk,  at  least  ten  days  before  the 
case  is  called  for  hearing,  ten  copies  of  his  printed  brief, 
one  of  which  shall,  on  application,  be  furnished  to  each  of 
the  counsel  on  the  opposite  side.  His  brief  shall  be  of  a 
like  character  with  that  required  of  the  plaintiff  in  error,  or 
appellant,  except  that  no  specification  of  errors  shall  be 
required,  and  no  statement  of  the  case,  unless  that  pre- 
sented by  the  plaintiff  in  error,  or  appellant,  is  controverted." 

In  the  Fourth  Circuit  the  rule  is  the  same  as  in  the  First 
as  above  given,  except  that  the  copies  of  plaintiff's  brief 
must  be  filed,  at  least  ten  days  before  any  term  or  adjourned 
term,  and  defendant's  brief  must  be  filed  at  least  three  days 
before  the  term  or  adjourned  term. 

In  the  Fifth  Circuit  the  rule  is  as  in  the  First,  except  as  to 
the  first  and  third  sections,  which  are  as  follows: 

(1)  The  counsel  for  the  plaintiff  in  error,  appellant  or 
petitioner,  shall  file  with  the  clerk  of  this  court  at  least 
fifteen  days  in  ordinary  cases,  and  five  days  in  preference 
cases,  before^the  case  is  called  for  argument,  twenty  copies 
of  a  printed  brief,  one  to  be  signed  in  handwriting  by  an 
attorney  of  this  court,  who  has  entered  an  appearance 
in  the  case;  one  copy  of  the  brief  shall,  on  appUcation, 
be  furnished  to  each  of  the  counsel  engaged  upon  the  op- 
posite side. 

(3)  The  counsel  for  defendant  in  error,  appellee  or  re- 
spondent shall  file  with  the  clerk  of  this  court,  at  least  five 
days  .before  the  case  is  called  for  argument  in  ordinary 
cases  and  before  the  case  is  called  for  argument  in  preference 
cases,  twenty  copies  of  a  printed  brief.  His  brief  shall  be 
of  a  like  character  with  that  required  of  the  plaintiff  in  error, 
appellant  or  petitioner,  except  that  no  specification  of 
errors  shall  be  required  and  no  statement  of  the  case,  unless 
that  presented  by  the  plaintiff  in  error,  appellant  or  peti- 
tioner is  controverted. 

In  the  Sixth  Circuit,  the  rule  is  as  follows: 
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(1)  The  counsel  for  the  plaintiff  in  error  shall  file  with 
the  clerk  of  this  court  within  twenty-five  days  after  the 
filing  of  the  printed  copies  of  the  record,  as  required  in 
Rule  23,  as  amended,  twenty  copies  of  a  printed  brief, 
one  of  which  shall  on  application  be  furnished  to  each  of 
the  counsel  engaged  upon  the  opposite  side. 

(2)  This  brief  shall  contain,  in  order  here  stated: 

(i)  A  concise  abstract,  or  statement  of  the  case,  pre- 
senting succinctly  the  questions  involved,  in  the  manner 
in  which  they  are  raised. 

(u*)  A  brief  of  the  argument,  exhibiting  a  clear  statement 
of  the  points  of  law  or  fact  to  be  discussed,  with  a  reference 
to  the  pages  of  the  record  and  the  authorities  relied  upon 
in  support  of  each  point.  When  a  statute  of  a  State  is 
cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

(3)  The  counsel  for  a  defendant  in  error  or  an  appellee 
shall  file  with  the  clerk  twenty  printed  copies  of  his  brief, 
within  forty  days  after  the  filing  of  the  printed  record,  as 
required  by  Rule  23.  His  brief  shall  be  of  a  like  character 
with  that  required  of  the  plaintiff  in  error  or  appellant, 
except  that  no  statement  of  the  case  shall  be  required  un- 
less that  presented  by  the  plaintiff  in  error  or  appellant, 
is  controverted. 

(4)  When,  according  to  this  rule,  a  plaintiff  in  error  or 
an  appellant  is  in  default,  the  case  may  be  dismissed  on 
motion;  and  when  a  defendant  in  error  or  an  appellee  is  in 
default  he  will  not  be  heard,  except  on  consent  of  the  ad- 
versary, and  by  request  of  the  court. 

(5)  When  no  counsel  appears  for  one  of  the  parties,  and 
no  printed  brief  or  argument  is  filed,  only  one  counsel  will 
be  heard  for  the  adverse  party;  but  if  a  printed  brief  or 
argument  is  filed,  the  adverse  party  will  be  entitled  to  be 
heard  by  two  counsel. 

In  the  Seventh  Circuit  the  rule  is  the  same  as  in  the  First 
as  above  given,  except  that  the  briefs  are  required  to  be  filed 
by  the  first  section  thereof  within  twenty  days  after  the 
date  of  the  delivery  by  the  clerk  of  the  printed  record.  And 
sections  3  and  4  read  as  follows: 


V 
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(3)  The  counsel  for  the  defendant  in  error  or  the  appellee 
shall  file  with  the  clerk  twenty  printed  copies  of  his  brief 
within  twenty  days  after  the  filing  of  the  brief  of  the  plain- 
tiff in  error  or  appellant.  His  brief  shall  conform  to  the 
requirements  of  this  rule,  except  that  no  specification  of 
errors  shall  be  required,  and  no  statement  of  the  case, 
unless  that  presented  by  the  plaintiff  in  error  or  appellant 
is  controverted.  Either  party,  at  or  before  the  argument 
of  the  cause,  may  file  a  supplemental  brief  strictly  con- 
fined to  matter  in  reply  to  the  brief  of  the  opposite  party. 

(4)  When  there  is  no  assignment  of  errors,  as  required  by 
sec,  997,  Rev.  Stats,  y  counsel  will  not  be  heard,  except  at 
the  request  of  the  court,  and  errors  not  specified  according 
to  this  rule,  and  Rule  11,  ante^  will  be  disregarded;  but  the 
court  at  its  option  may  notice  a  plain  error  involving  the 
merits  of  the  case,  though  not  assigned  or  specified,  and 
though  the  question  be  not  saved  according  to  the  strict 
rules  of  practice,  if  it  be  apparent  of  record  that  the  point 
was  contested  and  not  waived  in  the  court  below. 

In  the  Eighth  Circuit  the  rule  is  the  same  as  in  the  First, 
except  that  in  the  first  section  the  -words  forty  days  are  used 
instead  of  six  days  and  section  3  reads  as  follows: 

(3)  The  counsel  for  a  defendant  in  error  or  an  appellee 
shall  file  with  the  clerk  twenty  printed  copies  of  his  brief, 
at  least  ten  days  before  the  case  is  called  for  hearing.  His 
brief  shall  be  of  a  like  character  with  that  required  of  the 
plaintiff  in  error  or  appellant,  except  that  no  specification 
of  errors  shall  be  required,  and  no  statement  of  the  case, 
unless  that  presented  by  the  plaintiff  in  error  or  appellant, 
is  controverted. 

In  the  Ninth  Circuit  the  rule  is  the  same  as  that  in  the 
First,  except  that  the  first  section  reads  as  follows: 

**(1)  The  counsel  for  the  plaintiff  in  error  or  appellant 
shall  file  with  the  clerk  of  this  court,  twenty  copies  of  a 
printed  brief,  and  serve  upon  counsel  for  the  defendant 
in  error  or  the  appellee  one  copy  thereof,  at  least  ten  days 
before  the  case  is  called  for  argument." 

The  third  section  reads  as  follows: 

"  (3)    The  counsel  for  a  defendant  in  error  or  an  appellee 
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shall  file  with  the  clerk  twenty  printed  copies  of  his  brief 
and  serve  upon  counsel  for  plaintiff  in  error  or  appellant, 
one  copy  thereof,  at  least  three  days  before  the  case  is 
called  for  hearing.  His  brief  shall  be  of  a  like  character 
with  that  required  of  the  plaintiff  in  error  or  appellant,  ex- 
cept that  no  speeification  of  error  shall  be  required,  and  no 
statement  of  the  case,  unless  that  presented  by  the  plaintiff 
in  error  or  appellant  is  controverted." 

Note.  Ninth  CircuU — Briefs,  signed  by  counsel  who  are  not  members  of  the  bar 
of  this  court  or  fully  qualified  under  the  provisions  of  Rule  7,  will  not  be  considered 
by  the  court.     See.  also,  subdivision  2  of  Rule  26. 

DecisioxiB 

With  each  specification  in  the  brief  there  ought  to  be  a  reference  to 
the  corresponding  assignment  of  error  as  well  as  to  the  place  in  the 
bill  of  exceptions  or  other  part  of  the  record  where  the  alleged  error 
is  shown.     Vider  v.  O'Brien,  62  Fed,  R.  326-327. 

• 

The  court  will  not  consider  alleged  errors  in  the  admission  or  refusal 
of  evidence  unless  the  testimony  that  is  claimed  to  have  been  errone- 
ously admitted  or  excluded  is  set  out  substantially  in  the  assignment 
of  errors  and  in  the  brief.  Haldane  v.  United  States,  69  Fed,  R.  819- 
821. 

Rule  24  requires  the  plaintiff  in  error  to  refer  in  his  brief  to  the  pages 
of  the  record  where  the  testimony  admitted  or  rejected,  and  the  rul- 
ings of  the  court  upon  it,  may  be  found.  Sipes  v.  Seymour,  76  Fed.  R. 
116-118. 

Rule  24  is  a  copy  of  Rule  21  of  the  Supreme  Court.  By  its 
strict  observance  attention  is  directed  to  the  vital  questions  at  issue 
to  the  exclusion  of  immaterial  questions.  The  court  should  enforce 
the  rule  requiring  errors  to  be  distinctly  specified,  which  are  intended 
to  be  urged,  and  errors  not  specified  will  be  disregarded.  City  of 
Lincohi  r.  Sun  Vapor  S.  L.  Co.,  59  Fed.  R.  756-759. 

Failure  of  counsel  for  the  plaintiff  in  error  to  allude,  either  in  his 
brief  or  oral  argument,  to  any  of  his  assignments  of  error,  will  be  taken 
to  be  a  waiver  of  such  error.  The  court  cannot  be  expected  to  examine 
the  assignments  of  error  and  itself  find  the  reasons  for  the  reversal. 
American  Fiber  C.  C.  Co.  v.  Buckskin  Fiber  Co.,  72  Fed.  R.  608-511. 

Where  it  is  stated  in  the  brief  of  plaintiff  in  error  that  the  cause 
is  presented  "on  the  specification  of  errors  hereinafter  set  forth  and 


254        RULES    OF    THE    CIRCUIT    COURT    OF    APPEALS 

discussed,"  and  one  of  the  specifications  of  error  is  not  therein  referred 
to,  it  will  be  deemed  to  be  waived.  Branch  v.  Texas  Lumber  Mfg. 
Co.,  53  Fed.  R.  849-850. 

Where  specifications  of  error  are  quoted  in  the  brief,  but  are  not 
supported  by  argument  or  citation  to  enable  the  court  to  apprehend 
the  questions  intended  to  be .  presented,  they  must  be  regarded  as 
waived.     Pickham  v.  Wheeler-Bliss  Mfg.  Co.,  77  Fed.  R.  663-664. 

Where  such  omitted  specifications  are  referred  to  in  oral  argument 
it  cannot  be  held  as  a  matter  of  right  that  they  should  be  considered, 
where  by  reason  of  the  failure  to  argue  them  in  the  brief,  the  other 
party  was  entitled  to  consider  them  as  waived.     Ih.  664. 

Where  the  brief  is  irrelevant  and  grossly  scandalous,  containing 
denunciation  of  the  judge  whose  opinion  was  excepted  to,  wholly 
unprofessional,  it  will  be  stricken  out  on  motion,  and  the  name  of 
counsel  filing  the  brief  may  be  stricken  from  the  record  and  appellant 
allowed  to  file  a  new  brief  by  some  other  counsel.  Kelly  v.  Boettcher, 
82  Fed.  R.  794-796. 

Clause  5  of  Rule  24  provides  that  a  case  may*  be  dismissed  on  motion 
for  failure  to  file  an  ar>signment  of  errors  and  is  applicable  to  all  cases 
of  appeals  in  equity  and  in  admiralty  as  well  as  in  writs  of  error  in 
cases  at  law.     Dufour  v.  Lang,  54  Fed.  R.  913-917. 

Rule  XXV — Oral  Arguments 

In  the  First,  Third,  Fourth,  Sixth,  and  Eighth  Circuits 
the  rule  is  as  follows: 

(1)  The  plaintiff  in  error  or  appellant  in  this  court  shall 
PUintiff  to  open  and  ^e  entitled  to  open  and  conclude  the 
conclude  argument.        argument  of  the  case.     But  when  there 

are  cross-appeals  they  shall  be  argued  together  as  one  case, 
and  the  plaintiff  in  the  court  below  shall  be  entitled  to  open 
and  conclude  the  argument. 

Only  two  counsel  for  (2)  Only  two  couuscl  wiU  be  heard  for 
each  party  heard.  gg^^j^  party  on  the  argument  of  a  case. 

(3)  Two  hours  on  each  side  will  be  allowed  for  the  argu- 

Two  hours  aUotted  to  ^^^^y  ^^^  ^^  "^o^e,  without  Special 
^^^  ®*^®-  leave  of  the  court,  granted  before  the 

argument  begins.  The  time  thus  allowed  may  be  appor- 
tioned between  the  counsel  on  the  same  side  at  their  dis- 
cretion: Provided,  always,  that  a  fair  opening  of  the  case 
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shall  be  made  by  the  party  having  the  opening  and  closing 
arguments. 

In  the  Second  Circuit  the  third  section  has  been  amended 
to  read  as  follows: 

(3)  Upon  writs  of  error,  appeals  in  admiralty,  appeals 
from  orders  granting  a  preliminary  injmiction,  and  in  appeals 
in  customs  cases,  one  hour  on  each  side,  and  in  other  cases 
one  hour  and  a  half  will  be  allowed.  But  in  all  cases  where 
there  are  no  difficult  questions  of  law  and  the  amount  in- 
volved does  not  exceed  $500,  and  in  appeals  and  petitions 
for  review  in  bankruptcy,  only  one-half  hour  on  each  side 
will  be  allowed.  No  more  time  than  above  specified  will 
be  allowed  without  special  leave  of  the  court  granted  before 
the  argument  begins.  The  time  thus  allowed  may  be  ap- 
portioned between  the  counsel  on  the  same  side  at  their 
discretion:  Provided f  always,  that  a  fair  opening  of  the  case 
shall  be  made  by  the  party  having  the  opening  and  closing 
arguments. 

In  the  Fifth  Circuit  the  third  section  is  as  follows: 

(3)  One  hour  will  be  allowed  for  the  plaintiff  in  error  or 
appellant  to  open  and  present  his  case,  and  one  hour  will 
be  allowed  to  the  defendant  in  error  or  appellee  to  answer; 
thirty  minutes  will  then  be  allowed  to  the  plaintiff  in  error 
or  appellant  to  reply.  No  more  time  will  be  allowed  for 
argument  without  special  leave  of  the  court. 

In  the  Seventh  Circuit  the  rule  is  as  in  the  First  Circuit 
and  a  fourth  section  is  added  as  follows: 

(4)  Reading  at  length  from  briefs  or  reported  cases  shall 
not  be  indulged. 

In  tlie  Ninth  Circuit  the  rule  is  as  in  the  First  Circuit, 
except  that  the  third  section  commences  with  the  words 
"  one  hour"  instead  of  "two  hours." 

Rule  XXVI — Form  of  Printed  Records,  Arguments,  and 

Briefs 

First  and  Third  Circuits — All  records,  arguments,  and 
briefs,  printed  for  the  use  of  the  court,  must  be  in  such 
form  and  size  that  they  can  be  conveniently  bound  to- 
gether so  as  to  make  an  ordinary  octavo  volume. 
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Second  Circuit — All  argximents  and  briefs  printed  for  the 
use  of  the  court  must  be  printed  upon  a  page  eleven  inches 
long  by  seven  inches  wide  and  must  have  a  margin  of  at 
least  two  inches  in  width. 

Fourth  Circuit — All  records,  arguments,  and  briefs, 
printed  for  the  use  of  this  court,  shall  be  in  small  pica  type, 
24  pica  *'ems"  to  a  line,  with  an  index  and  a  suitable  cover 
containing  the  title  of  the  court  and  the  cause,  the  court 
from  which  the  case  is  brought  into  this  court,  and  the 
number  of  the  case.  Size  of  pages  to  be  nine  and  a  quarter 
by  six  and  a  quarter  inches,  except  that  in  patent  cases 
the  size  of  the  pages  shall  be  ten  and  three-quarters  by 
seven  and  five-eighths  inches;  that  is  to  say,  large  enough 
to  bind  in  copies  of  patent  office  drawings  and  specifications 
without  folding.  So  much  of  the  record  as  was  printed 
in  the  court  below  may  be  used  in  this  court  if  they  conform 
to  this  rule. 

Fifth  Circuit — All  arguments,  briefs,  motions,  and  pe- 
titions for  rehearing  printed  for  the  use  of  the  court  must 
be  printed  on  white  book  paper,  size  of  paper  page,  trimmed, 
to  be  six  and  a  quarter  by  nine  and  a  quarter  inches;  size 
of  type  page  to  be  four  by  seven  inches,  exclusive  of  folio 
line;  margin  to  be  properly  arranged  with  view  of  rebinding. 
Type  must  not  be  smaller  than  long  primer. 

Sixth  Circuit — (1)  All  records  shall  be  of  a  uniform  size, 
printed  in  small  pica  type,  24  pica  ''ems''  to  a  line,  48  lines 
to  a  page,  solid,  with  an  index,  and  a  suitable  cover  con- 
taining the  title  of  the  court  and  cause,  the  court  from 
which  the  case  is  brought  to  this  court,  and  the  number  of 
the  case;  size  of  pages  to  be  nine  and  a  quarter  by  six  and  a 
quarter  inches,  except  that  in  patent  cases  the  size  of  the 
pages  shall  be  ten  and  three-quarters  by  seven  and  five- 
eighths  inches;  that  is  to  say,  large  enough  to  bind  in 
copies  of  patent  office  drawings  and  specifications  without 
folding. 

(2)  All  arguments  and  briefs  of  attorneys  shall  be  printed 
and  conform  as  near  as  practicable  to  the  size  of  the  printed 
record. 

In  the  Seventh  Circuit  there  is  no  rule  corresponding 
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with  Rule  26,  as  adopted  in  the  other  circuits,  but  Rule  26 
is  as  follows: 

Opinions  of  the  Court — (1)  All  opinions  delivered  by 
the  court  shall,  immediately  upon  the  delivery  thereof,  be 
handed  to  the  clerk  to  be  recorded. 

(2)  The  original  opinions  of  the  court  shall  be  filed  with 
the  clerk  of  this  court  for  preservation. 

(3)  Opinions  printed  under  the  supervision  of  the  judge 
delivering  the  same  need  not  be  copied  by  the  clerk  into  a  book 
of  records,  but,  at  the  end  of  each  term,  the  clerk  shall  cause 
such  printed  opinions  to  be  bound  in  a  substantial  manner  into 
one  or  more  volumes,  and  when  so  bound  they  shall  be  deemed 
to  have  been  recorded  within  the  meaning  of  this  rule. 

Eighth  Circuit — All  records,  arguments,  and  briefs  for 
the  use  of  the  court  must  be  printed  on  paper  not  less  than 
six  and  one-eighth  inches  wide  by  nine  and  three-eighths 
inches  long,  including  margin,  so  that  they  can  be  con- 
veniently bound  together  to  make  an  ordinary  octavo 
volume.  Arguments  and  briefs  not  conforming  to  this 
rule  will  not  be  accepted  or  filed. 

Ninth  Circuit — (1)  All  records  printed  for  the  use  of  the 
court  must  be  printed  oir  unruled  white  writing*  paper, 
nine  and  a  quarter  inches  long  and  six  and  a  quarter  inches 
wide.  The  printed  page,  exclusive  of  any  marginal  note, 
reference,  or  running  head,  must  be  seven  inches  long  and 
four  inches  wide,  excepting  in  patent  cases  where  counsel 
furnish  to  the  clerk  at  the  time  of  docketing  the  cause, 
patent  office  drawings  and  specifications  for  insertion. 
In  such  cases  the  margin  of  the  record  may  be  sufficiently 
enlarged  to  accommodate  such  drawings  and  specifications. 
The  record  must  be  properly  indexed.  Pica  double-leaded 
is  the  only  mode  of  composition  allowed. 

(2)  All  arguments,  briefs,  and  petitions  for  rehearing, 
printed  for  the  use  of  the  court,  must  be  printed  on  unruled 
white  writing  paper,  nine  and  a  quarter  inches  long  and 
six  and  a  quarter  inches  wide.  The  printed  page,  exclusive 
of  any  marginal  note,  reference,  or  running  head,  must  be 
seven  inches  long  and  four  inches  wide.  Pica  double-leaded 
is  the  only  mode  of  composition  allowed. 

17 


258         RULES    OF   THE    CIRCUIT    COURT   OF    APPEALS 

Rule  XXVII — Copies  of  Records  and  Briefs 

First,  Second,  Third,  Fifth,  Sixth,  Eighth,  and  Ninth  Cir- 
cuits — The  clerk  shall  carefully  preserve  in  his  ofBce  one 
copy  of  the  printed  record  in  ^very  case  submitted  to  the 
court  for  its  consideration,  and  of  all  printed  motions, 
briefs,  and  arguments  filed  therein. 

In  the  Fourth  Circuit  the  rule  reads: 

The  clerk  shall  cause  to  be  bound  two  copies  of  the  printed 
record  in  every  case,  and  of  all  printed  motions,  briefs,  and 
arguments  filed  therein;  one  copy  to  be  carefully  preserved 
in  his  office,  and  one  copy  for  the  use  of  the  court  library. 

In  the  Seventh  Circuit  there  is  no  rule  corresponding  with 
Rule  27  as  adopted  in  the  other  circuits,  but  Rule  27  is  as 
follows:  • 

Rehearing — A  petition  for  rehearing  must  be  filed  within 
thirty  days  after  entry  of  judgment  or  decree,  or  after 
filing  of  the  opinion,  shall  be  in  print,  and  be  served  forth- 
with by  copy  upon  the  opposing  party,  who,  within  twenty 
days  from  such  service,  may  file  a  printed  answer,  and 
the  petition  shall  be  determined  without  oral  arguments, 
unless  otherwise  ordered.  If  a  petition  be  not  filed  within 
the  time  allowed,  and  upon  the  overruling  of  a  petition, 
the  clerk  shall,  without  special  order,  issue  a  mandate  to  the 
court  below.  Twenty  copies  of  such  petition  or  answer 
shall  be  filed  with  the  clerk  of  this  court. 

Rule  XXVIII — Opinions  of  the  Court 

First,  Second,  Fifth,  and  Eighth  Circuits — (1)  All  opinions 
Opinions  to  be  recorded,  delivered  by  the  court  shall,  immediately 
upon  the  delivery  thereof,  be  handed  to  the  clerk  to  be 
recorded. 

Original  opinionB  pre-       (2)  The  Original  opinions  of  the  court 
'^^^-  shall  be  filed  with  the  clerk  of  this  court 

for  preservation. 

(3)  Opinions  printed  under  the  supervision  of  the  judge 

When  opinions  need  not   delivering  the  Same  need  not  be  copied 
be  copied.  j^y  ^j^^   ^jgj.j^   j^^^^   ^  book   of  records; 

but  at  the  end  of  each  term  the  clerk  shall  cause  such  printed 
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opinions  to  be  bound  in  a  substantial  manner  into  one  or 
more  volumes,  and  when  so  bound  they  shall  be  deemed 
to  have  been  recorded  within  the  meaning  of  this  rule. 

Fourth  Circuit — (1)  All  opinions  delivered  by  the  court 
shall  be  printed  under  the  supervision  of  the  judge  de- 
livering the  same,  or  of  one  of  the  circuit  judges,  the  cost 
of  such  printing  to  be  paid  by  the  clerk  out  of  the  revenues 
of  his  office  and  charged  to  the  litigants  in  the  respective 
cases,  to,  be  taxed  and  allowed  as  other  costs. 

(2)  The  original  opinions  of  the  court  shall  be  filed  with 
the  clerk  of  this  court  for  preservation. 

(3)  The  clerk  of  this  court  shall  from  time  to  time  cause 
two  sets  of  the  printed  opinions  of  this  court  to  be  bound 
in  a  substantial  manner  into  volumes,  one  set  to  be  kept  in 
the  clerk's  office  and  one  set  to  be  kept  in  the  court  library. 

Sixth  Circuit — (1)  All  opinions  delivered  by  the  court 
shall,  immediately  upon  the  delivery  thereof,  be  handed 
to  the  clerk  to  be  recorded. 

(2)  The  opinions  of  the  court  shall  be  printed  under  the 
supervision  of  the  clerk  by  the  printer  to  whom  the  court 
printing  has  been  awarded  in  accordance  with  paragraph  7, 
Rule  23. 

(3)  Opinions  printed  under  the  supervision  of  the  clerk 
need  not  be  copied  into  a  book  of  records;  but  at  the  end  of 
each  term  the  clerk  shall  cause  such  printed  opinions  to  be 
bound  in  a  substantial  manner  into  one  or  more  volumes, 
and  when  so  bound  they  shall  be  deemed  to  have  been  re- 
corded within  the  meaning  of  this  rule. 

(4)  The  cost  of  printing  the  opinions  shall  be  defrayed 
out  of  the  amount  received  for  the  same,  and  any  deficit 
shall  be  paid  out  of  such  fees  collected  by  the  clerk  as  are 
not  properly  taxable  as  costs  in  any  case  pending  in  the 
court. 

In  the  Third  Circuit  the  same,  except  section  1,  which 
reads  as  follows: 

"  (1)  All  written  opinions  delivered  by  the  court  shall  be 
delivered  to  the  clerk  and  recorded."  The  second  section 
is  omitted,  and  the  third  section  is  marked  "2." 

Seventh  Circuit — This  rule  is  identical  with  Rule  30,  post 
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The  rule  corresponding  to  Rule  28  is  numbered  26  in  the 
Seventh  Circuit. 

Ninth  Circuit — The  original  opinions  of  the  court  shall 
be  filed  with  the  clerk  of  this  court  for  preservation,  and 
when  so  filed  the  same  shall  be  deemed  to  have  been  re- 
corded within  the  meaning  of  this  rule. 

Rule  XXIX — Rehearing 

First  Circuit — A  petition  for  a  rehearing  after  judgment 
Rehearing    must     be   mav  be  filed  at  the  term  at  which  the 

asked  at  same  term,  and     .     ,  ^      .  ,  i         •  i  • 

within  one  month.  judgment  IS  entered,  and  within  one 
calendar  month  after  such  entry,  and  not  later  unless  by 
leave  granted  during  the  term.  It  must  be  in  print  in  the 
form  and  style  required  by  Rule  26,  and  it  must  briefly  and 
Petition  muat  be  printed   distinctly  State  its  grounds,  and  be  sup- 

and  have  certificate  of  ^     i    i  j^'^      ,  p  i        x^ 

counsel.  ported  by  a  certificate  of  counsel.     It 

will  not  be  granted  or  permitted  to  be  argued,  unless  a 
judge  who  concurred  in  the  judgment  desires  it,  and  a 
majority  of  the  court  so  determines:  Provided,  whenever 
Petition,   where  judg-   a  judgment  is  entered  within  less  than  a 

ment      entered      before  ii     i_    ^  xi_      x  j*  xt_ 

expiration  of  one  month,  month  beiore  the  term  adjourns,  the  f)e- 
tition  may  be  filed  within  a  month  after  the  entry  of  judg- 
ment, and  with  the  same  effect  after  the  term  as  though 
filed  before  the  adjournment. 

Second,  Third,  and  Eighth  Circuits — A  petition  for  re- 
hearing after  judgment  can  be  presented  only  within  thirty 
days  after  the  day  when  'the  printed  opinion  of  the  court 
is  returned  by  the  printer  to  the  clerk,  and  can  be  obtained 
by  counsel  for  the  parties  (which  date  the  clerk  shall  note 
upon  the  appearance  docket),  unless  by  special  leave  granted 
during  such  thirty  days,  and  must  be  printed,  and  briefly 
and  distinctly  state  its  grounds,  and  be  supported  by 
certificate  of  counsel,  and  will  not  be  granted,  or  permitted 
to  be  argued,  unless  a  judge  who  concurred  in  the  judgment 
desires  it  and  a  majority  of  the  court  so  determines. 

In  the  Fourth  Circuit  the  following  sentence  is  added 
to  the  above:  "But  such  petition  shall  not  operate  to  stay 
the  mandate  or  other  process  provided  for  in  Rule  32,  except 
by  special  order  of  the  court." 
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Fifth  Circuit — A  petition  for  a  rehearing  after  judgment 
can  be  presented  only  during  the  term  at  which  judgment 
is  entered,  and  within  twenty  days  after  such  entry,  unless 
by  special  leave  granted  by  the  court,  and  must  be  printed 
and  briefly  and  distinctly  state  its  grounds  without  argu- 
ment, and  be  supported  by  certificate  of  counsel;  and  will 
not  be  granted  or  permitted  to  be  argued  unless  a  judge 
who  concurred  in  the  judgment  desires  it,  and  a  majority 
of  the  court  so  determines. 

Siocth  Circuit — ''A  petition  for  rehearing  after  judgment 
can  be  presented  only  within  thirty  days  after  the  day 
when  the  printed  opinion  of  the  court  is  returned  by  the 
printer  to  the  clerk,  and  can  be  obtained  by  counsel  for  the 
parties  (which  date  the  clerk  shall  note  upon  the  appearance 
docket),  unless  by  special  leave  granted  during  such  thirty 
days" — and  must  be  printed,  and  briefly  and  distinctly 
state  its  grounds,  and  be  supported  by  certificate  of  counsel; 
and  will  not  be  granted,  or  permitted  to  be  argued,  unless 
a  judge  who  concurred  in  the  judgment  desires  it,  and  a 
majority  of  the  court  so  determines. 

Ninth  Circuit — In  cases  from  the  District  of  Alaska,  a 
petition  for  rehearing  may  be  presented  within  thirty  days 
after  judgment.  In  cases  from  all  other  districts  a  petition 
for  rehearing  may  be  presented  within  fifteen  days  aftei* 
judgment.  It  must  be  printed,  and  briefly  and  distinctly 
state  its  grounds,  and  be  supported  by  certificate  of  counsel 
that  in  his  judgment  it  is  well  founded,  and  that  it  is  not 
interposed  for  delay.  Twenty  printed  copies  must  be  filed 
with  the  clerk  of  this  court. 

In  the  Seventh  Circuit,  Rule  27  corresponds  with  Rule  29 
in  the  other  circuits. 

In  the  Eighth  Circuit  the  rule  upon  the  subject  is  num- 
bered 37/    See,  infra,  Rule  37. 

Decisions 

The  requirement  that  a  petition  for  a  rehearing  shall  be  presented 
only  at  the  term  at  which  the  decree  is  entered  is  entirely  for  the  pro- 
tection of  the  court,  and  can  be  waived  by  it  when  justice  requires. 
Burget  V.  Robinson,  123  Fed.  R.  262-264. 

Where  a  defeated  party  applies  to  an  appellate  court  he  must  be 
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presumed  to  have  exhausted  his  remedies  if  his  application  is  refused. 
Where  an  application  for  a  writ  of  certiorari  to  the  Supreme  Court 
presents  the  same  issues  determined  by  the  Circuit  Court  of  Appeals, 
and  such  application  has  been  denied,  the  Circuit  Court  of  Appeals 
will  ordinarily  refuse  to  proceed  anew  on  the  same  subject-matter 
by  the  allowance  of  a  rehearing.    Ih.  266. 

A  petition  for  rehearing  not  supported  by  certificate  of  counsel  as 
provided  by  Rule  29  should  be  denied,  but  the  court  may  consider  the 
petition  on  its  merits.     Hinds  v.  Keith,  57  Fed,  R,  10-15. 

On  a  petition  for  rehearing,  especially  in  an  equity  case,  no  new 
matter  can  be  introduced,  except  in  special  cases,  and  then  only  after 
leave  is  granted  by  the  court.  The  clerk  is  not  authorized  to  file  with 
the  petition  for  rehearing  affidavits  without  leave  of  the  court  first 
obtained.     Gregory  v.  Pike,  67  Fed.  R.  837-852. 

That  a  case  is  one  of  great  importance  is  not  sufficient  ground  for 
granting  a  rehearing  where  it  is  not  suggested  that  the  court  has  over- 
looked any  consideration  or  authority  which  should  have  had  weight 
in  the  decision  of  the  cause.  Canfield  v.  United  States,  67  Fed,  R, 
17-18. 

A  motion  to  the  court  to  rescind  its  decree  and  affirm  the  decree  of 
the  District  Court  because  of  the  insufficiency  of  the  proof  upon  a 
particular  point,  is  not  a  petition  for  rehearing  and  will  not  be  con- 
sidered where  it  fails  to  comply  with  the  requisites  prescribed  by 
Rule  29.    The  Dago,  63  Fed.  R.  182-183. 

On  a  petition  for  rehearing,  counsel  may  not  ask  a  rehearing  on 
grounds  which  are  in  conflict  with  their  original  argument,  or  abandon 
grounds  maintained  in  the  first  instance,  and  seek  a  rehearing  upon 
new  questions  presented  upon  such  petition  for  rehearing.  It  is  too 
late  to  present  a  question  for  the  first  time  on  a  petition  for  rehearing. 
Merriman  v,  Chicago  &  E.  I.  R.  Co.,  66  Fed,  R.  663-664. 

Only  in  extreme  cases  will  a  court  permit  points  not  brought  to  the 
attention  of  the  court  on  the  original  argument  to  be  assigned  in  a 
petition  for  rehearing.     United  States  v.  Hall,  63  Fed.  R.  472-475. 

Upon  an  application  for  a  rehearing  upon  the  ground  of  newly- 
discovered  evidence,  where  no  sufficient  reason  is  shown  why  the  facts 
were  not  ascertained  and  proven  while  the  case  was  open  for  proof, 
Held,  that  the  petition  should  be  denied,  although  the  petition  sets 
out  that  the  facts  were  not  known  to  the  party,  and  were  known  to 
the  witnesses  of  the  other  party,  but  not  disclosed  when  they  gave 
their  testimony.     The  Iron  Chief,  63  Fed.  R.  389-394. 
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Where  a  bill  of  review  is  proposed  for  the  purpose  of  vacating  or 
modifying  a  decree  in  the  lower  court,  the  permission  of  the  appellate 
court  to  file  the  same  must  first  be  obtained.  As  the  decree  proposed 
to  be  reviewed  is  in  fact  the  decree  of  the  appellate  court,  the  suffi- 
ciency of  the  reasons  for  disturbing  such  decree  ought  to  be  determined 
by  the  appellate  court  rather  than  by  the  court  whose  hand  has  en- 
tered it.     Keith  v.  Alger,  124  Fed.  R.  32-33. 

A  bill  of  review  in  the  Federal  courts  must  ordinarily  be  filed  within 
the  time  limited  by  the  statute  for  taking  an  appeal  from  the  decree 
sought  to  be  reviewed,  where  the  review  is  not  founded  on  matters 
discovered  since  the  decree.  Thomas  v.  Harvie's  Heirs,  10  Wheat. 
14&-150. 

The  Circuit  Court  of  Appeals  will  not  grant  leave  to  apply  to  the 
Circuit  Court  for  permission  to  file  a  supplemental  bill  in  the  nature 
of  a  bill  of  review  to  introduce  newly-discovered  evidence,  unless  the 
newly-discovered  evidence  offered,  had  it  been  in  the  original  record, 
would  probably  have  changed  the  conclusion  to  which  the  court  came 
and  its  decree  entered  thereon.  Lafferty  Mfg.  Co.  v.  Acme  Signal  & 
Mfg.  Co.,  143  Fed.  R.  321. 

On  motion  to  dismiss  the  appeal  and  that  the  cause  be  remanded 
to  the  lower  court  with  directions  to  said  court  to  allow  proposed 
amendments  of  the  bill  therein,  such  motion  being  made  ufK)n  the 
ground  of  excusable  inadvertance  and  mistake  on  the  part  of  appel- 
lants and  their  principal  attorney  in  failing  to  make  certain  amend- 
ments in  the  bill,  and  alleging  that  the  facts  embraced  in  the  proposed 
amendments  had  only  lately  been  discovered,  Held^  that  the  Court 
of  Appeals  was  without  power  to  direct  that  amendments  be  made 
in  the  trial  court  after  the  term  at  which  the  decree  was  rendered, 
citing  Roemer  v.  Simon,  91  r/.  iS.  149,  where  it  is  said:  "It  is  clear  that 
after  an  appeal  in  equity  to  this  court,  we  cannot,  upon  motion,  set 
aside  the  decree  of  the  court  below  and  grant  a  rehearing."  Strand 
V.  Griffith,  135  Fed.  R.  739-741. 

Rule  XXX — Interest 

First f  Third,  and  Sixth  Circuits — (1)  In  cases  where  a  writ 
of  error  is  prosecuted  in  this  court,  and  interest  from  date  of 
the  judgment  of  the  inferior  court  is  J«d«°»«°t  ^^^^'^  ™^- 
affirmed,  the  interest  shall  be  calculated  and  levied  from 
the  date  of  the  judgment  below,  until  the  same  is  paid,  at 
the  same  rate  that  similar  judgments  bear  interest  in  the 
courts  of  the  State  where  such  judgment  was  rendered. 
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(2)  In  all  cases  where  a  writ  of  error  shall  delay  the  pro- 
Damages  for  delay,     ceedings  on  the  judgment  of  the  inferior 

court,  and  shall  appear  to  have  been  sued  out  merely  for 
delay,  damages  at  a  rate  not  exceeding  ten  per  cent,  in 
addition  to  interest,  shall  be  awarded  upon  the  amount  of 
the  judgment. 

(3)  The  same  rule  shall  be  applied  to  decrees  for  the 
Money  decrees.        payment  of  moucy  in  cases  in  equity, 

unless  otherwise  ordered  by  this  court. 

(4)  In  cases  in  admiralty,  damages  and  interest  may  be 
In  admiralty.        allowed,  if  Specially  directed  by  the  court. 

Seventh  Circuit — Rule  28  corresponds  and  is  identical 
with  the  above  rule. 

In  Second  J  Fourth,  Fifth ,  Eighth,  and  Ninth  Circuits 
the  w6rds  ''or  territory"  follows  the  word  "state"  in  the 
last  line  of  Clause  1. 

Decisions 

The  party  who  appeals  from  a  decree  in  his  favor  in  a  collision  cause 
is  not  entitled  to  interest  on  the  original  recovery  pending  the  appeal, 
since  interest  is  given  for  delay  in  satisfying  a  decree,  and  the  party 
who  appeals  puts  it  out  of  the  power  of  the  opposite  party  to  pay  the 
decree.     The  Express,  59  Fed.  R.  476. 

It  was  intended  by  Rule  30,  where  decrees  for  the  pajrment  of  money 
were  on  appeal  affirmed,  to  give  interest  on  the  decrees  so  affirmed 
from  the  date  of  their  entry  in  the  lowor  court  until  paid,  if  by  the 
law  of  the  State  interest  might  have  been  required  in  a  Stat-e  court  in 
a  similar  case.     Hagerman  v.  Moran,  35  Fed.  R.  97. 

In  the  Federal  court  interest  may  be  allowed  from  the  rendition  of 
the  decree  affirmed  until  payment,  although  the  decree  was  silent 
concerning  a  payment  of  interest  or  its  rate,  and  though  a  practice  of 
the  State  courts  requires  that  the  decree  in  terms  provide  for  the 
payment  of  interest.     76.  100. 

Where  the  mandate  simply  affirms  the  decree  of  the  lower  court 
which  is  silent  concerning  the  payment  of  interest,  that  court  can  go 
no  further  than  its  provisions  direct.  There  is  no  rule  of  the  Circuit 
Court  providing  for  interest,  and  it  is  only  through  the  mandate  of 
the  Circuit  Court  of  Appeals,  directing  its  allowance  in  the  court  below, 
that  interest  may  be  obtained.     /&.  101. 

In  equity  and  admiralty  the  allowance  of  interest  on  damages,  as 
also  on  co8t«,  is  not  an  absolute  right;  it  depends  Qn  circumstances 
and  is  largely  in  the  discretion  of  the  court.  The  Scotland,  118  U.  S. 
507-519. 
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Rule  XXXI— Coats 

First  Circuit — (1)  In  all  cases  where  any  suit  shall  be  dis- 
missed   in    this    court,    except    where    the      Coats  on  diamiaaal. 

dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be 
allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise agreed  by  the  parties. 

(2)  In  all  cases  of  affirmance  of  any  judgment  or  decree 

in    this    court,    costs   shall    be    allowed    to    Costa   on   affirmance. 

the  defendant  in  error  or  appellee,  unless  otherwise  ordered 
by  the  court. 

(3)  In  cases  of  reversal  of  any  judgment  or  decree  in  this 

court,  costs  shall  be  allowed  to  the  plain-      Costa    on    reveraal. 

tiff  in  error  or  appellant,  unless  otherwise  ordered  by  the 
court. 

(4)  The  cost  of  the  transcript  of  the  record   from  the 

court  below  shall  be  taxable  in  that  costa  of  tranaoript  tax- 
court  as  costs  in  the  case.  *^^®- 

(5)  Neither  of  the  foregoing  sections  shall  apply  to  cases 

where  the  United   States  are  a  party;   united  states  exempt 
but  in  such  cases  no  costs  shall  be  al-   '"'"^  ®°®^- 
lowed  in  this  court  for  or  against  the  United  States. 

(6)  When  costs  are  allowed  in  this  court,  it  shall  be  the 

duty   of   the   clerk    to   insert    the   amount    coata   inaerted  in  man- 

thereof  in  the  body  of  the  mandate,  or   ^^• 

other  proper  process,  sent  to  the  court  below,  and  annex 

to  the  same  the  bill  of  items  taxed  in  detail. 

(7)  In  all  cases  certified  to  the  Supreme  Court  or  removed 
thereto  by  certiorari  or  otherwise,  the   On   certiorari   to   Su- 

-  <..!  II         I..1.  ^tiii         preme    Courta,    feea    of 

fees  of  the  clerk  of  this  court  shall  be   clerk  to  be  paid, 
paid  before  a  transcript  of  the  record  shall  be  transmitted 
to  the  Supreme  Court. 

In  the  Second,  Third,  and  Fifth  Circuits  the  rule  is  the 
same,  except  that  Clauses  3  and  4  are  numbered  Clause  3, 
and  Clauses  5,  6,  and  7  become  Clauses  4,  5,  and  6. 

In  the  Third  and  Fourth  Circuits  the  table  of  costs  is 
printed  as  Clause  7. 

In  the  Sixth  Circuit  the  same  table  of  costs  as  promul- 
gated by  the  Supreme  Court,  Feb.  28,  1898,  is  printed  at 
length  after  Rule  31. 
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Clause  7,  in  the  Third,  Fourth,  and  Sixth  Circuits:  In  pur- 
suance of  the  Act  of  Congress  of  Feb.  19,  1897  (29  Stats., 
536,  c.  263),  the  following  table  of  fees  and  costs  in  the 
Circuit  Court  of  Appeals  has  been  established,  to  take  effect 
on  the  first  day  of  March,  a.  d.,  1898: 

Docketing  a  case  and  filing  the  record $   5.00 

Entering  an  appearance 25 

Transferring  a  case  to  the  printed  calendar 1.00 

Entering  a  continuance 25 

Filing  a  motion,  order,  or  other  paper 25 

Entering  any  rule,  or  making  or  copying  any  record  or 

other  paper,  for  each  100  words 20 

Entering  a  judgment  or  decree 1.00 

Every  search  of  the  records  of  the  court  and  certifying 

the  same 1.00 

Affixing  a  certificate  and  a  seal  to  any  paper 1.00 

Receiving,  keeping  and  paying  money,  in  pursuance  of 

any  statute  or  order  of  the  court,  one  per  cent  on 

the  amount  so  received,  kept  and  paid. 

Preparing  the  record  for  the  printer,  indexing  same, 

supervising  the  printing,  and  distributing  the  copies 

for  each  printed  page  of  the  record  and  index 25 

Making  a  manuscript  copy  of  the  record,  when  re- 
quired by  the  rules,  for  each  100  words  (but  nothing 

in  addition  for  supervising  the  printing) 20 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a 

mandate  or  other  process 5.00 

Filing  briefs,  for  each  party  appearing 5.00 

Copy  of  an  opinion  of  the  court,  certified  under  seal, 
for  each  printed  page  (but  not  to  exceed  $5.00  in 

the  whole  for  any  copy) ^ 1.00 

Attorney's  docket  fee 20.00 

In  the  Sixth  Circuit  the  rule  is  as  in  the  First,  but  the 
sections  are  numbered  from  1  to  6,  Clauses  3  and  4  being 
Clause  3. 

In  the  Seventh  Circuit  the  corresponding  rule  is  num- 
bered 29. 

In  the  Eighth  Circuit,  Clause  1  omits  the  words  ''except 
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for  want  of  jurisdiction,"  otherwise  the  rule  is  as  in  the 
First  Circuit,  except  that  Clauses  3  and  4  are  Clause  3. 

Clause  3,  in  the  Ninth  Circuity  is  as  in  the  First  Circuit 
with  the  following,  "including  costs  of  the  transcript  from 
the  court  below,  unless  otherwise  ordered  by  the  court." 
Clauses  5,  6,  and  7,  in  the  First  Circuit,  are  numbered  4,  5, 
and  6  in  the  Ninth. 

Clause  7,  in  the  Ninth  Circuit j  is  as  follows:  (7)  Upon  the 
clerk's  producing  satisfactory  evidence,  by  affidavit  or  the 
acknowledgment  of  the  parties  or  their  sureties,  of  having 
served  a  copy  of  any  bill  of  fees  due  by  them,  respectively, 
in  this  court,  on  such  parties  or  their  sureties,  an  attachment 
shall  issue  against  such  parties  or  sureties,  respectively,  to 
compel  payment  of  said  fees. 

Decisions 
Where  the  order  of  the  court  was  that  the  judgment  of  the  court 
below  be  affirmed  with  costs,  it  was  held  proper  to  tax  an  attorney's 
fee  of  $20.00,  which  was  allowed  by  the  court  below  against  the  plaintiff 
in  error.  Kansas  Gty,  F.  T.  S.  &  M.  R.  Co.  v.  MacDonald,  60  Fed. 
R.  522-523. 

Where  the  appellant  fails  to  succeed  in  reversing  the  decree,  but  only 
in  modifying  it  in  a  minor  particular,  neither  party  will  recover  costs 
in  the  appellate  court.  Packard  v.  Lacing  Studd  Co.,  70  Fed.  R. 
66-68. 

The  Circuit  Court  of  Appeals  where  it  reverses  the  decree  for  want 
of  jurisdiction  in  the  Circuit  Court,  may  award  the  appellant  costs 
in  the  Circuit  Court  and  divide  the  costs  of  the  appeal.  Tug  River 
C.  &  S.  Co.  V.  Brigel,  70  Fed.  R.  647-648. 

A  decree  for  costs  against  respondents,  complainants  in  the  court 
below,  will  not  be  modified  so  as  to  allow  the  decree  for  costs  to  be  set 
off  against  the  debt  due  by  the  appellant  to  the  appellee.    /6.  648. 

Where  the  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded  with  instructions  to  dismiss  for  want  of  jurisdiction,  all  of  the 
costs,  both  on  appeal  and  in  the  Circuit  Court,  should  be  paid  by  the 
plaintiff  in  the  court  below.    Sneed  v.  Sellars,  68  Fed.  R.  729-730. 

Where  objection  for  want  of  jurisdiction  was  not  urged  in  the  court 
below,  but  presented  upon  bill  of  exceptions,  as  the  writ  of  error  in 
such  case  is  superfluous  because  the  objection  might  have  been  taken 
in  limine^  costs  will  be  awarded  against  the  party  taking  the  writ  of 
error  or  appeal.     Hunt  v.  Howes,  74  Fed.  R.  657-659. 
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Where  the  appeal  has  substantially  prevailed,  the  appellant  is  en- 
titled to  the  statutory  costs  incurred  in  the  successful  attempt  to 
assert  his  right.     Northern  Trust  Co.  v.  Snider,  77  Fed.  R.  813-^21. 

Where  a  decree  in  favor  of  claimant  upon  a  libel  is  reversed  on  ap- 
peal on  the  ground  that  both  vessels  were  in  fault,  appellant  is  en- 
titled to  costs  incurred  in  securing  a  proper  modification  of  the  decree. 
The  Umbria,  59  Fed.  R.  475. 

Where  there  was  much  irrelevant  matter  introduced  into  the  case 
by  the  complainant,  and  carried  into  the  record  on  appeal,  the  respond- 
ent, though  imsucoessful,  will  not  be  required  to  pay  the  costs  in  the 
Circuit  Court,  which  were  caused  by  this  class  of  evidence.  Ecaubert 
V.  Appleton,  67  Fed.  R.  917-925. 

The  costs  in  one  court  cannot  be  set  off  against  the  costs  and  dam- 
ages in  another  comt,  so  as  to  prevent  the  officers  of  the  courts  from 
collecting  the  smns  due  them  as  fees.  Aiken  v.  Smith,  57  Fed.  R. 
423-424. 

A  contention  that  the  fees  allowed  officers  are  unattachable  against 
the  party  requiring  their  services,  and  if  they  fail  to  require  prepay- 
ment or  security  in  advance  they  cannot  look  to  the  party  cast,  nor 
claim  any  benefit  under  the  judgment  or  decree  rendered  in  the  case, 
not  sustained.    76.  425. 

If  a  decree  rendered  in  the  appellate  court  is  not  such  as  the  party 
conceives  he  is  entitled  to,  seasonable  application  must  be  made  for 
its  modification.  The  court  has  no  power  to  modify  a  decree  after 
the  term  at  which  it  was  entered  has  expired,  even  upon  the  question 
of  costs.    Jourolman  v.  East  Tennessee  Land  Co.,  85  Fed.  R.  251. 

Where  the  decree  of  the  Court  of  Appeals  is  in  terms  with  costs 
without  more,  and  this  is  the  form  of  the  mandate,  the  question  of 
the  costs  in  the  court  below  is  subject  to  the  power  of  that  court. 
lb.  251. 

The  appellate  court  may  entertain  a  petition  for  leave  to  file  a  bill 
of  review  in  the  court  below,  even  after  a  decree  and  mandate,  and 
after  the  term  at  which  the  decree  was  entered.  In  case  the  petition 
is  granted,  the  usual  order  is  that  petitioner  have  permission  to  apply 
to  the  court  below  to  file  further  pleadings.  In  re  Gamewell  Fire- 
Alarm  Tel.  Co.,  73  Fed.  R.  90S-91 1-913. 

Rule  XXXII— Mandate 

First  Circuit — In  every  case  finally  determined,  a  mandate 
Mandate  issues  as  of   OF  Other  proper  process,  in  the  nature  of 

oourse,    unless   petition  ,       ,  i     n      i         •  ^  .i 

for  rehearing  filed.         a    procedendo,   shall     be    issued    to    the 
court  below,  for  the  purpose  of  informing  that  court  of  the 
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proceedings  in  this  court,  so  that  further  proceedings  may 
be  had  in  the  court  below,  as  to  law  and  justice  may  ap- 
pertain. Such  mandate  or  other  process  may  issue  at  any 
time  on  the  order  of  the  court;  but,  unless  otherwise  ordered, 
it  shall  issue  as  of  course  after  two  calendar  months  from 
the  entry  of  the  judgment,  unless  a  petition  for  a  rehearing 
has  been  filed  and  remains  undisposed  of. 

Second  and  Third  Circuits — In  all  cases  finally  determined 
in  this  court,  a  mandate,  or  other  proper  process  in  the 
nature  of  a  procedendo,  shall  be  issued,  on  the  order  of  this 
court,  to  the  court  below,  for  the  purpose  of  informing 
such  court  of  the  proceedings  in  this  court,  so  that  further 
proceedings  may  be  had  in  such  court  as  to  law  and  justice 
may  appertain.^ 

Fourth  Circuit — To  the  above  the  rule  in  this  circuit  adds 
these  words:  "Such  mandate  or  other  process  may  issue  at 
any  time  on  the  order  of  the  court;  but,  unless  otherwise 
ordered,  it  shall  issue  as  of  course  after  the  expiration  of 
twenty  days  from  the  date  of  the  judgment  or  decree. 

Fifth  Circuit — Mandates  may  issue  on  application  of 
either  of  the  parties  at  any  time  after  twenty-one  days 
from  the  date  of  the  decision,  unless  the  court  or  one  of  the 
judges  shall  in  the  meantime  grant  leave  to  file  a  petition 
for  rehearing. 

Provided,  that  in  all  cases  entitled  to  precedence  in  this 
court  under  section  7  of  the  Act  approved  Mar.  3,  1891, 
the  mandate  or  other  pr'>per  process  may  be  issued  by  the 
clerk  after  the  expiration  of  seven  days  from  the  date  of 
the  rendition  of  the  decree  of  this  court,  unless  otherwise 
ordered  by  the  court  or  one  of  the  judges  thereof. 

Sixth  Circuit — In  all  cases  finally  determined  in  this  court 
a  mandate  or  other  proper  process  in  the  nature  of  a  pro- 
cedendo shall  be  issued,  on  the  order  of  this  court,  to  the 
court  below,  for  the  purpose  of  informing  such  court  of  the 
proceedings  in  this  court,  so  that  further  proceedings  may  be 
had  in  such  court  as  to  law  and  justice  may  appertain. 

Such  mandate  shall  not  issue  until  time  has  elapsed  for 
filing  a  petition  to  rehear  as  defined  by  Rule  29;  and  no 

*  See  Rule  36,  Second  Circuit,  pace  2^7. 
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mandate  or  other  process  of  procedendo  shall  issue  when  a 
petition  to  rehear  is  pending,  unless  specially  ordered. 

Every  mandate  shall  be  accompanied  by  a  copy  of  the 
opinion  filed  in  the  cause  in  which  it  is  issued,  and  the 
charge  for  the  same  shall  be  taxed  in  the  costs  of  the 
case. 

Ninth  Circuit — In  all  cases  finally  determined  in  this 
court,  a  mandate  or  other  proper  process  in  the  nature  of 
a  procedendo,  at  the  request  of  counsel  for  the  prevailing 
party  and  upon  the  payment  of  any  costs  due  in  the  case, 
shall  be  issued,  as  of  course,  from  this  court  to  the  court 
below,  for  the  purpose  of  informing  such  court  of  the  pro- 
ceedings in  this  court,  so  that  further  proceedings  may  be 
had  in  such  court  as  to  law  and  justice  may  appertain. 
Such  mandate,  if  not  stayed  by  the  order  of  the  court,  shall 
be  issued  in  cases  from  the  District  of  Alaska,  on  the  ex- 
piration of  thirty  days,  and  in  cases  from  all  other  districts 
on  the  expiration  of  fifteen  days  fr9m  the  date  of  such  final 
determination,  unless  within  said  time  a  petition  for  re- 
hearing be  filed,  in  which  case  the  mandate  shall  not  issue 
until  after  the  determination  of  such  petition. 

Seventh  Circuit — Rule  30,  corresponding  with  Rule  32  of 
the  other  circuits,  is  the  same  as  Rule  32  of  the  First  Circuit 
as  above  given. 

Eighth  Circuit — In  all  cases  finally  determined  in  this 
court,  a  mandate  or  other  proper  process  in  the  nature  of  a 
procedendo  shall  be  issued  on  the  order  of  this  court,  to 
the  court  below,  for  the  purpose  of  informing  such  court 
of  the  proceedings  in  this  court,  so  that  further  proceedings 
may  be  had  in  such  court  as  to  law  and  justice  may  appertain. 

Note.  By  an  order  entered  Feb.  20, 1803,  the  clerk  is  directed  to  iraue  a  mandate 
or  other  proper  procoBs,  to  the  court  below,  in  all  caves,  sixty  days  after  the  final 
disposition  thereof,  excepting  in  cases  dismissed  under  the  provisions  of  Rule  20, 
and  sec.  1  of  Rule  16,  and  except  in  cases  where  it  shall  be  otherwise  expressly 
ordered. 

Decisions 

Where  the  Supreme  Court  has  expressly  stayed  a  mandate  of  the 
Circuit  Court  of  Appeals,  the  suit  remains  in  the  latter  court,  and  that 
court  may  grant  a  rehearing  even  after  the  term.  Bui^get  v.  Robinson, 
123  Fed,  R.  262-265. 
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.Rule  XXXIII — Custody  of  Prisoners  on  Habeas  Corjms 

First,  Second,   Third,   Fourth,   Fifth,   Sixth,  Eighth,  and 
Ninth  Circuits — (1)  Pending  an  appeal  from  the  final  de- 
cision of  any  court  or  judge  declining  to   Cuatody  of  priaoner. 
grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner 
shall  not  be  disturbed. 

(2)  Pending  an  appeal  from  the  final  decision  of  any 

court  or  judge  discharging  the  writ  after    Priaoner    remanded    or 
.,    ,  ,  .  1     xt_  •  1     11   1         admitted    to    bail,    on 

it  has  been  issued,  the  prisoner  shall  be   diacharge  of  writ. 
remanded  to  the  custody  from  which  he  was  taken  by  the 
writ,  or  shall,  for  good  cause  shown,  be  detained  in  custody 
of  the  court  or  judge,  or  be  enlarged  upon  recognizance, 
as  hereinafter  provided. 

(3)  Pending  an  appeal  from  the  final  decision  of  any 

court   or  judge  discharging  the   prisoner,     Diacharged  priaoner  ad- 
,.,,,,,  mitted  to  bail,  pending 

he  shall  be  enlarged  upon  recognizance,   appeal, 
with  surety,  for  appearance  to  answer  the  judgment  of  the 
appellate  court,  except  where,  for  special  reasons,  sureties 
ought  not  to  be  required. 

In  the  Seventh  Circuit,  Rule  31  is  identical  with  Rule  33 
as  here  printed. 

In  the  Seventh  Circuit,  Rule  33  is  as  follows: 

(1)  The  library  of  the  court  shall  be  under  the  general 
supervision  and  custody  of  the  clerk  of         Law  library. 

the  court. 

(2)  No  book  shall  be  removed  from  the  library  except 
by  or  upon  the  written  order  of  a  Federal  judge  or  the  Uni- 
ted States  district  attorney  for  his  own  use  in  Chicago, 
except  that  during  the  sessions  of  the  court  any  lawyer 
who  has  a  case  upon  the  docket,  upon  written  application 
to  the  clerk  and  upon  the  clerk's  written  order,  may  take 
from  the  library  not  exceeding  three  volumes  at  a  time, 
being  responsible  for  the  return  thereof  within  twenty-four 
hours,  and  in  default  of  return  shall  pay  to  the  clerk  for 
the  library  fund  twice  the  value  thereof,  but  if  returned 
in  good  condition  one  dollar  for  each  day's  detention  be- 
yond the  limited  time. 

(3)  Members  of  the  bar  of  the  court  may  have  access  to 
the  library  at  any  time  during  business  hours. 
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Rule  XXXIV — Models,  Diagrams,  and  Exhibits  of  Material 

First,  Second,  Third,  Fourth,  Fifth,  Sixth,  Eighth,  and 
Ninth    Circuits — (1)    Models,   diagrams,    and    exhibits    of 

ModeiB.  etc.,  in  custody  material  forming  part  of  the  evidence 
of  the  marshal.  taken  in  the  court  below,  in  any  case 

pending  in  this  court,  on  writ  of  error  or  appeal,  shall  be 
placed  in  the  custody  of  the  marshal  of  this  court  at  least 
ten  days  before  the  case  is  heard  or  submitted. 

(2)  All  models,  diagrams,  and  exhibits  of  material  placed 
Must  bo  removed  in  one   in  the  custody  of  the  marshal  for  the 

month  after  cause  de-     .  .  •  i.      i  t        i  . 

cided.  mspection  of  the  court  on  the  hearing 

of  a  case,  must  be  taken  away  by  the  parties  within  one 
month  after  the  case  is  decided.  When  this  is  not  done, 
it  shall  be  the  duty  of  the  marshal  to  notify  the'  counsel 
in  the  case,  by  mail  or  otherwise,  of  the  requirements  of 
this  rule;  and,  if  the  articles  are  not  removed  within  a 
reasonable  time  after  the  notice  is  given,  he  shall  destroy 
them,  or  make  such  other  disposition  of  them  as  to  him 
may  seem  best. 

In  the  Seventh  Circuit  the  corresponding  rule  is  numbered 
32,  and  is  almost  identical. 

Rule  XXXV — Error  in  Criminal  Cases 

First  Circuit — On  or  after  the  allowance  of  a  writ  of  error 
Jud^e  or  justice  may  ^^  ^  criminal  case  cognizable  by  this 
admit  to  bail.  court,  the  justice  or  judge  who  allowed 

the  writ,  or  the  court  which  entered  the  judgment  or  any  judge 
thereof,  shall  have  the  power  to  admit  to  bail  the  plaintiff 
in  error,  according  to  the  rules  of  law  applicable  to  his  case. 
*  Second  Circuit — (1)  An  appeal  or  writ  of  error  from  a 
Circuit  Court  or  a  District  Court  to  this  court  in  the  cases 
provided  for  in  sections  6  and  7  of  the  act  entitled  "An 
Act  to  establish  Circuit  Courts  of  Appeals  and  to  define 
and  regulate  in  certain  cases  the  jurisdiction  of  the  courts 
of  the  United  States  and  for  other  purposes,"  approved 
Mar.  3,  1891,  and  acts  to  amend  said  act  approved 
Feb.  18,  1895,  and  Jan.  20,  1897,  may  be  allowed  in  term 
time  or  vacation  by  the  circuit  justice  or  by  any  circuit 
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judge  within  the  circuit  or  by  any  district  judge  within 
his  district,  and  the  proper  security  be  taken  and  the  cita- 
tion be  signed  by  him,  and  he  may  also  grant  a  supersedeas 
and  stay  of  execution  or  of  proceedings,  pending  such  writ 
of  error  or  appeal. 

(2)  Where  such  writ  of  error  to  this  court  is  allowed  in 
the  case  of  a  conviction  of  an  infamous  crime  or  in  any 
other  criminal  case  in  which  it  will  lie,  the  Circuit  Court 
or  District  Court,  or  any  justice  or  judge  thereof,  shall 
have  power,  after  the  citation  is  served,  to  admit  the  ac- 
cused to  bail  in  auch  amount  as  may  be  fixed. 

In  the  Third  Circuit  there  is  no  rule  after  Rule  34. 

Fourth  Circuit — Saturdays  Conference-day,  The  clerk  in 
making  his  docket  shall  not  set  down  for  argument  any  cause 
forany  Saturday  of  the  term  for  which  such  docket  is  intended, 
and  this  court  will  meet  on  said  days  for  consultation  only. 

Fifth  Circuit^ — Order  in  Relation  to  Assignment  of  Cases 
for  Hearing.  Unless  otherwise  ordered  by  the  senior  cir- 
cuit judge,  thirty  days  prior  to  the  opening  of  a  regular 
session  of  this  court,  the  clerk  is  directed  to  assign  cases 
for  hearing  as  follows: 

At  Atlanta,  Georgia,  four  cases  per  day  for  the  first  three 
days  of  each  week. 

At  Montgomery,  Alabama,  four  cases  per  day  for  the 
first  three  days  of  each  week. 

At  Fort  Worth,  Texas,  four  cases  per  day  for  the  first 
three  days  of  each  week. 

At  New  Orleans,  Louisiana,  two  cases  per  day  for  the 
first  three  days  of  each  week. 

The  above  assignments  shall  be  made  in  accordance  with 
existing  law  regulating  the  return  of  appeals,  writs  of  error, 
and  other  appellate  proceedings  in  the  Fifth  Judicial  Cir- 
cuit: Provided f  that  cases  entitled  by  law  to  preference  in 
hearing  and  bankruptcy  cases  shall  be  first  assigned,  and 
cases,  whether  preference  or  not,  may,  upon  stipulation 
of  the  parties  filed  with  the  clerk  and  approved  by  the  court, 
be  assigned  for  hearing  at  any  other  place  or  session  of 
this  court  designated  in  such  stipulation. 

^  See  Rule  37,  Fifth  Circuit,  page  280. 

18 
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Except  as  hereinabove  provided,  the  assignment  of 
cases  at  New  Orleans,  Louisiana,  shall  be  grouped  by  States, 
so  as  to  permit  the  hearing  of  cases  from  one  State  before 
the  cases  from  the  next  State  in  order  shall  be  called. 

Sixth  Circuit — Testimony  in  Admiralty  Cases  after  Appeal. 
In  admiralty  appeals  no  testimony  shall  be  taken  except 
under  a  commission  issued  from  this  court  to  a  clerk  of 
United  States  court  or  a  United  States  commissioner  by 
direction  of  this  court,  the  circuit  justice,  or  either  circuit 
judge  qualified  to  sit  on  appeal  in  said  case,  after  cause 
shown  to  such  court,  justice,  or  judge  that  such  evidence 
is  material  and  necessary  and  could  not  by  due  diligence 
have  been  produced  at  the  original  hearing.  Such  testimony 
shall  be  taken  only  upon  interrogatories  settled  by  such 
court,  justice,  or  judge,  upon  at  least  ten  days'  previous 
notice  to  the  opposing  party  or  his  attorney  (accompanied 
with  a  copy  of  the  proposed  interrogatories)  and  upon  cross- 
interrogatories  to  be  settled  at  the  same  time  after  five 
days'  previous  notice  of  the  same,  with  copy  thereof  to  be 
served  upon  counsel  offering  testimony. 

The  Seventh  Circuit  has  no  Rule  35. 

Eighth  Circuit — Writs  of  Error  in  Criminal  Cases,  (1) 
Writs  of  error  to  review  criminal  cases  tried  in  any  District 
Writs  of  error  in  crimi-   or  Circuit  Court  of  the  United  States 

nal    causes    allowed    in         .,i  .        .1  .  .         ..  ,  .   1  « 

vacation,  by  whom.  withm  this  circuit,  which  may  be  re- 
viewed under  the  provisions  of  the  Act  of  Mar.  3,  1891, 
creating  this  court,  and  the  Act  of  Congress  amendatory 
thereof,  approved  Jan.  20,  1897,  may  be  allowed  in  term 
time  or  in  vacation  by  the  circuit  justice  assigned  to  this 
circuit,  or  by  either  of  the  circuit  judges  within  the  circuit, 
or  by  any  district  judge  within  his  district,  and  the  proper 
security  be  taken,  and  the  citation  signed  by  him,  and  he 


Su] 
an 


ipersedeas.  by  whom   ^a^y  also  grant  a  supersedeas  and  stay 
a  when  granted.         q£  ©xecution  or  proceedings,  pending  the 
determination  of  such  writ  of  error. 

(2)  Where  such  writ  of  error  is  allowed  in  the  criminal 
Who  may  admit  to  bail,  ^ases  aforesaid,  the  Circuit  Court  or 
and  when.  District  Court  before  which  the  accused 

was  tried,  or  the  district  judge  of  the  district  wherein  he 
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was  tried,  within  the  district,  or  the  circuit  justice  assigned 
to  the  circuit,  or  either  of  the  circuit  judges  within  the 
circuit  shall  have  the  power,  after  the  citation  has  been  duly 
served,  to  admit  the  accused  to  bail  in  such  amount  as  may 
be  fixed,  such  bail  bond  to  be,  as  near  as  may  be,  in  the 
form  prescribed  in  the  appendix  to  these  rules. 

The  Fifth  Circuit  gives  the  above  rule  as  Rule  37. 

Ninth  Circuit — Assignment  of  Causes  for  Hearing,  (1) 
Thirty  days  prior  to  the  opening  of  any  calendar  session 
of  the  court,  the  .clerk  is  directed  to  assign  causes  for  hearing 
at  the  rate  of  one  case  for  each  Monday,  and  two  cases  per 
day  for  the  following  four  days  of  each  week.  Causes  shall 
be  grouped  by  States,  and  assignments  made,  so  as  to  permit 
the  hearing  of  causes  from  one  State  before  the  causes  from 
the  next  State  in  order  shall  be  called;  causes  from  the 
northern  district  of  California  shall  be  assigned  for  hearing 
last.  Any  causes  entitled  by  law  to  preference  in  hearing 
shall  be  first  assigned  and  take  precedence  over  other  causes 
from  the  same  State. 

(2)  A  stipulation  to  continue  a  case  to  the  foot  of  the 
calendar  or  in  any  way  change  the  day  assigned  for  hearing, 
will  not  be  recognized  as  binding  upon  the  court,  and  no 
such  change  will  be  made  except  by  order  of  the  court  for 
reason  shown. 

(3)  Ten  days  before  each  calendar  session  of  the  court 
the  clerk  shall  prepare  and  cause  to  be  printed  a  calendar 
of  the  causes  assigned  for  the  approaching  session. 

Rule  XXXVI — Petitions  in  Bankruptcy  Cases 
First  Circuit — (1)  On  the  filing  of  a  petition  for  the  ex- 
ercise of  the  power  of  superintendence   i„  bankruptcy  cau«», 
and  revision  vested  in  this  court  by  the   ?°  x^ue'°not?cf-^i?5?^ 
act  to  establish   a  uniform    system   of   ice  to  be  by  mai^ai. 

bankruptcy  throughout  the  United  States,  approved  July  1, 
1898,  or  any  acts  in  addition  thereto  or  amendatory  thereof, 
the  clerk  shall  issue,  as  of  course,  an  order  to  show  cause, 
returnable  two  weeks  from  the  date  thereof,  which  shall 
be  served  by  copy  on  each  of  the  adverse  parties  named 
in  the  petition  as  a  person  against  whom  relief  is  desired, 
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or  his  solicitor  in  the  proceeding  in  the  District  Court,  at 
least  one  week  before  the  return-day  of  the  order,  which 
service  shall  be  made  by  the  marshal  or  his  deputy  in  the 
district  where  the  party  or  solicitor  served  resides. 

(2)  Within  one  calendar  month  after  the  return-day  of 
When  pioadinw  filed.-  ^^e  Order  to  show  cause,  either  party 
SiuTiSrSi^WSd  ^ay  d®°^^'  P^^ad'  ^r  answer;  but  the 
Sr4''^^^emSiS"to  hi  determination  of  any  demurrer,  plea,  or 
had  by  anower.  answer  shall  be  final,  and  no  order  to 
plead  over  will  be  allow- ed;  and  any  party  may  secure  in 
his  answer  all  the  advantages  of  a  demurrer  or  plea,  or  both, 
by  inserting  therein  the  proper  allegations  therefor.  No 
demurrer  shall  be  general,  and  no  cause  of  demurrer  shall 
be  allowed  unless  specifically  set  forth  therein. 

(3)  There  shall  be  no  pleadings  in  reply  by  the  petitioner; 
New  matter  available  but  any  new  matter  properly  in  reply 
a  reply.  shall  be  available  without  the  same  being 
pleaded  in  the  petition,  or  otherwise. 

(4)  A  motion  to  dismiss  may  be  filed  within  the  time 
Motion  to  diamiM.-  aHowed  for  a  demurrer,  plea,  or  answer; 
-rodon^io'^e^^^imS  or  the  subject-matter  thereof,  if  it  re- 
K^ef.  bSro'SffTrlLen?  l^tes  to  the  substance  of  the  proceeding 
may  be  aUowed.  ^j.  ^^  ^|^^  jurisdiction  of  the  court,  may 

be  availed  of  on  demurrer,  plea,  or  answer,  by  proper  allega- 
tion; and  whenever  a  motion  to  dismiss  is  seasonably  filed, 
the  time  for  filing  demurrer,  plea,  or  answer,  will  run  from 
the  day  on  which  an  order  may  be  entered  overruling  the 
motion.  Every  motion  to  dismiss  shall  be  filed  in  print, 
accompanied  with  a  printed  brief;  and  each  of  the  opposing 
parties  shall  forthwith  be  served  by  the  clerk,  through  the 
mail  or  otherwise,  with  a  copy  of  the  motion  and  of  the  brief, 
and  he  may  file,  in  print,  a  brief  in  reply  within  two  weeks. 
At  the  expiration  of  the  time  allowed  for  fihng  the  brief  in 
reply,  the  motion  and  briefs  will  be  distributed  by  the  clerk 
to  the  circuit  judges,  and  to  the  district  judge,  senior  in 
commission,  who  is  not  disqualified.  Thereupon,  the  mo- 
tion will  be  disposed  of  by  the  court  on  the  briefs,  unless, 
at  its  own  suggestion,  or  for  good  cause  shown,  the  court 
shall  order  oral  arguments. 
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(5)  So  much  of  Rule  14  as  relates  to  viva  voce  proofs  in 
the  District  Courts,  or  to  further  proofs   Rules  as  to  viva  voce 

t      .      1.  1     11     proof,  in  instance  causes, 

in  instance  causes,  in  admiralty,  shall  to  apply, 
apply  to  appeals  and  petitions  authorized  by  the  act  afore- 
said, or  by  acts  additional  thereto  or  amendatory  thereof: 
Provided,  that  any  record  on  any  such  appeal  or  petition 
may  be  supplemented  by  any  matter  agreed  to  in  writing  by 
the  parties  and  filed  with  the  clerk. 

(6)  The  rules  with  reference  to  records,  printing,  and 
briefs,  and  all  other  rules,  except  as  r^^s  as  to  printing 
herein  modified,  shall  apply  to  the  gfefs'"^^"^  ^°* 
proceedings  to  which  this  order  relates. 

(7)  Nothing  herein  shall  prevent  the  court,  from  time  to 
time,  from  making  for  special  cause,  orders  diminishing 
or  enlarging  the  times  named  herein,  or  any  other  orders 
suitable  to  expedite  the  proceedings  or  to  prevent  injustice. 

Second  Circuit — (1)  In  all  cases  the  plaintiff  in  error  or 
appellant  on  docketing  a  case  and  filing  a  record,  shall  enter 
into  an  undertaking  with  the  clerk,  for  the  payment  of  his 
fees,  or  otherwise  satisfy  him  in  that  behalf. 

(2)  At  the  expiration  of  ten  days  after  a  case  has  been 
decided,  the  order  or  decree  thereon  will  be  entered  by  the 
court,  and  the  clerk  will  thereupon  prepare  and  tax  the 
bill  of  costs  and  issue  the  mandate.  Within  said  ten  days 
the  parties  may  file  with  the  clerk  their  proposed  orders 
or  decrees  and  bills  of  costs,  with  proof  of  service  of  the 
same  upon  the  opposing  attorneys. 

In  the  Third  Circuit,  there  is  no  Rule  36. 

Fourth  Circuit — Bankruptcy.  Upon  the  filing  of  the  pe- 
tition for  review  as  provided  for  in  section  24  (b)  of  the  act 
to  establish  a  uniform  system  of  bankruptcy  throughout 
the  United  States,  approved  July  1,  1898,  the  clerk  of  this 
court  shall  docket  the  cause,  and  shall  forthwith  serve  a 
certified  copy  of  the  petition  upon  the  respondent  or  re- 
spondents, or  his  or  their  solicitor,  through  the  mail  or  other* 
wise,  together  with  a  notice  to  the  respondent  or  respondents, 
to  answer,  demur,  or  move  to  dismiss  the  said  petition, 
^thin  fifteen  days  from  the  date  of  such  notice. 

(2)  The  petitioner  shall  cause  a  certified  transcript  of 
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the  record  and  proceedings  of  the  bankruptcy  court  of  the 
matter  to  be  reviewed  to  be  filed  in  the  clerk's  office  of 
this  court  within  thirty  days  from  the  date  of  the  filing  of 
the  said  petition. 

(3)  Upon  the  filing  of  such  transcript  of  the  record  the 
clerk  of  this  court  shall  proceed  to  cause  the  record  to  be 
printed  as  provided  for  in  Rule  23  of  this  court  and  furnish 
counsel  on  both  sides  with  three  copies  each. 

(4)  And  such  causes  shall  stand  for  hearing  in  their 
regular  order.  But  either  side  may,  upon  ten  days'  notice 
given  to  the  opposing  counsel,  have  the  cause  heard,  either 
at  term  time,  or  in  vacation,  or  in  chambers,  upon  the  briefs, 
unless  at  its  own  suggestion,  or  for  good  cause  shown,  the 
court  shall  order  oral  argument. 

(5)  That  all  causes  coming  up  by  appeal  as  provided  in 
section  25  of  said  Bankruptcy  Act  shall  stand  for  hearing 
in  this  court,  either  in  term  time  or  in  vacation,  and  may  be 
called  up  by  either  party  upon  ten  days'  notice,  as  pro- 
vided in  section  4  of  this  rule. 

(6)  All  rules  of  this  court  (except  as  herein  modified) 
shall  apply  to  the  proceedings  in  bankruptcy  to  which  this 
rule  relates. 

(7)  Nothing  herein  shall  prevent  the  court,  from  time  to 
time,  from  making,  for  special  cause,  orders  diminishing 
or  enlarging  the  times  named  herein,  or  any  other  order 
suitable  to  expedite  the  proceeding  or  to  prevent  injustice. 

Fifth  Circuit — Assignment  of  Judges.  It  is  ordered  that 
whenever  a  full  bench  of  three  judges  shall  not  be  made  up 
by  the  attendance  of  the  associate  justice  of  the  Supreme 
Court  assigned  to  the  circuit,  and  of  the  circuit  judges,  so 
many  of  the  district  judges,  in  the  order  of  the  seniority  of 
their  respective  commissions  and  qualified  to  sit,  as  may 
be  necessary  to  make  up  a  full  court  of  three  judges,  are 
hereby  designated  and  assigned  to  sit  in  this  court:  Provided^ 
however^  that  the  court  may  at  any  time,  by  particular 
assignment,  designate  any  district  judge  to  sit  as  aforesaid. 

Sixth  Circuit — Disposition  of  Fees  not  Costs  in  CcLses, 
All  fees  collected  by  the  clerk  which  are  not  properly  tax- 
able as  costs  in  any  case  pending  in  the  court,  and  which  are 
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not  by  law  required  to  be  deposited  by  him  in  the  treasury 
of  the  United  States,  after  the  payment  of  any  deficit  arising 
from  the  printing  of  opinions,  shall  constitute  a  fund  to  be 
expended  in  the  purchase  of  law  books  for  the  library  of  the 
court  by  the  clerk,  under  the  direction  of  the  court.  And  it 
shall  be  the  duty  of  the  clerk  to  render  to  the  court,  for  its 
examination  and  approval,  a  quarterly  account  of  such 
fees  received  and  disbursed  by  him. 

The  Seventh  Circuit  has  no  Rule  36. 

Eighth  Circuit — Petitions  for  Review,  (1)  A  petition  for 
review,  under  the  provisions  of  section  24  (b)  of  the  bank- 
ruptcy law  approved  July  1,  1898,  shall  be  filed  and  dock- 
eted as  an  original  action  in  this   court   and   be  entitled 

"7n  Re ,  Petitioner,'*  and  shall  specifically  designate 

the  person  or  persons  upon  whom  the  petitioner  desires 
notice  to  be  served. 

Ninth  Circuit — Terms  and  Sessions  of  the  Court.  (1)  One 
term  of  this  court  shall  be  held  annually  on  the  first  Monday 
of  October,  and  adjourned  sessions  on  the  first  Monday  of 
each  month  in  the  year.  All  sessions  shall  be  held  at  San 
Francisco,  unless  otherwise  especially  ordered  by  the  court. 

(2)  The  October,  February,  and  May  sessions  shall  be 
known  as  calendar  sessions,  and  shall  be  sessions  for  the  trial 
of  all  causes  that  shall  have  been  placed  upon  the  calendar 
in  pursuance  of  Rule  35. 

(3)  A  term  of  this  court  shall  be  held  annually  in  the  city 
of  Seattle,  in  the  State  of  Washington,  and  in  the  city  of 
Portland,  in  the  State  of  Oregon.  The  Seattle  term  shall 
be  held  beginning  upon  the  second  Monday  in  September, 
and  the  term  at  Portland  shall  be  held  beginning  upon  the 
third  Monday  in  September.  All  appeals  and  writs  of  error 
from  the  Circuit  and  District  Courts  for  the  district  of 
Washington,  the  transcripts  of  which  shall  be  filed  in  this 
court  between  the  first  day  of  April  and  the  first  day  of 
August  of  each  year,  shall  be  heard  at  said  annual  term  in 
the  city  of  Seattle,  unless  it  is  stipulated  by  the  parties 
thereto  that  they  be  heard  at  San  Francisco.  All  appeals 
and  writs  of  error  from  the  Circuit  and  District  Courts  for 
the  district  of  Oregon,  the  transcripts  of  which  shall  be 
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filed  in  this  court  between  the  first  day  of  April  and  the 
first  day  of  August  of  each  year,  shall  be  heard  at  said  annual 
term  in  the  city  of  Portland,  unless  it  be  stipulated  by  the 
parties  thereto  that  they  be  heard  at  San  Francisco.  All 
other  appeals  and  writs  of  error  from  said  Circuit  and  Dis- 
trict Courts  for  that  district  shall  be  heard  at  San  Francisco, 
unless  it  be  stipulated  by  the  parties  thereto  that  they 
be  heard  at  said  annual  term  in  the  city  of  Portland.  Ap- 
peals and  writs  of  error  from  the  Circuit  and  District  Courts 
for  the  districts  of  Idaho  and  Montana,  and  from  the  District 
Courts  of  Alaska,  may,  upon  the  stipulation  of  the  parties 
thereto,  be. heard  at  the  annual  term  to  be  held  either  at 
Seattle  or  Portland. 
The  First  Circuit  has  no  rule  after  Rule  36. 

Rule  XXXVII 

Second  Circuit — In  the  preparation  of  briefs  any  citations 
made  from  "Federal  Cases"  must  be  accompanied  by  the 
citation  of  the  original  report  of  the  case,  or,  when  the  case 
is  not  elsewhere  reported  than  in  the  Federal  Cases,  by  a 
statement  to  that  effect. 

The  Fourth  Circuit  has  no  rule  after  Rule  36. 

Fifth  Circuit — Rule  37  is  entitled  "Writs  of  Error  in 
Criminal  Cases,"  and  is  the  same  as  Rule  35  of  the  Eighth 
Circuit. 

The  following  Form  of  Appearance  Bond  on  Writ  of  Error 
in  Criminal  Cases  is  printed  as  an  appendix  to  Rule  37  in 
the  Fifth  Circuit. 

Know  all  Men  by  these  Presents: 

That  we, ,  as  principal,  and as  sureties,  are  held  and 

firmly  bound  unto  the  United  States  of  America  in  the  full  and  just 

sum  of dollars,  to  be  paid  to  the  said  United  States  of  America, 

to  which  payment  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors,  and  administrators,  jointly  and  severally,  by  these 
presents. 

Sealed  with  our  seals  and  dated  this day  of ,  in  the 

year  of  our  Ix^rd  one  thousand  nine  hundred  and . 

Whereas,  lately  at  the term,  a.  d.  190-,  of  the Court 

of  the  United  States  for  the district  of ,  in  a  suit  pending 

in  said  court,  between  the  United  States  of  America,  plaintiff,  and 
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,  defendant,  a  judgment  and  sentence  was  rendered  against  the 

said ,  and  the  said has  obtained  a  writ  of  error  from  the 

United  States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  to  reverse 
the  judgment  and  sentence  in  the  aforesaid  suit,  and  a  citation  di- 
rected to  the  said  United  States  of  America,  citing  and  admonishing 
the  United  States  of  America  to  be  and  appear  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  at  the  city  of  New 
Orleans,  Louisiana,  thirty  days  from  and  after  the  date  of  said  cita- 
tion, which  citation  has  been  duly  served. 

Now  the  condition  of  the  above  obligation  is  such  that  if  the  said 

shall  appear  in  the  United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit,  on  the  first  day  of  the  next  term  thereof,  to  be  held 

at  the  city  of ,  on  the  first  Monday  in ,  a.  d.  190-,  and 

from  day  to  day  thereafter  during  said  term,  and  from  term  to  term, 
and  from  time  to  time,  until  finally  discharged  therefrom,  and  shall 
abide  by  and  obey  all  orders  made  by  the  said  United  States  Circuit 
Court  of, Appeals  for  the  Fifth  Circuit,  in  said  cause,  and  shall  sur- 
render himself  in  execution  of  the  judgment  and  sentence  appealed 
from  as  said  court  may  direct,  if  the  judgment  and  sentence  of  the 

said Court  against  him  shall  be  affirmed  by  the  said  United 

States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  then  the  above 
obligation  to  be  void,  else  to  remain  in  full  force,  virtue,  and  effect. 

[Seal] 

[Seal] 

Approved:  [Seal] 


Judge  of  the 


Sixth  Circuit — Appeal  or  Writ  of  Error  may  he  Allowed. 
(1)  An  appeal  or  writ  of  error  from  a  Circuit  Court  or  a 
District  Court  to  this  court  in  the  cases  provided  for  in 
sections  6  and  7  of  the  act  entitled:  "An  Act  to  establish 
Circuit  pourts  of  Appeals  and  to  define  and  regulate  in 
certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States  and  for  other  purposes,"  approved  Mar.  3,  1891, 
and  acts  to  amend  said  act,  approved  Feb.  18,  1895,  and 
Jan.  20,  1897,  may  be  allowed  in  term  time  or  vacation  by 
the  circuit  justice,  or  by  either  circuit  judge  within  the 
circuit,  or  by  any  district  judge  within  his  district,  and  the 
proper  security  be  taken  and  the  citation  be  signed  by  him, 
and  he  may  also  grant  a  supersedeas  and  stay  of  execution 
or  of  proceedings,  pending  such  writ  of  error  or  appeal. 

(2)  Where  such  writ  of  error  to  this  court  is  allowed  in 
the  case  of  a  conviction  of  an  infamous  crime,  or  in  any  other 
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criminal  case  in  which  it  will  lie,  the  Circuit  Court  or  District 
Court*  or  any  justice  or  judge  thereof,  shall  have  power, 
after  the  citation  is  served,  to  admit  the  accused  to  bail 
in  such  amount  as  may  be  fixed. 

The  Seventh  Circuit  has  no  Rule  37. 

Eighth  Circuit — Order  of  Court.  (1)  Upon  the  filing  of  a 
petition  for  review,  the  same  shall  be  presented  to  the  court, 
or  one  of  the  circuit  judges,  for  an  order  fixing  the  return- 
day  to  the  notice  required  by  law. 

(2)  When  such  petition  is  accompanied  by  a  written 
consent  that  the  petition  for  review  may  be  filed  and  a 
waiver  by  the  defendant  or  defendants,  or  their  counsel, 
of  such  notice,  no  notice  will  be  issued.  In  such  cases  the 
case  will  be  docketed  by  the  clerk  pursuant  to  Rules  40 
and  42. 

Ninth  Circuit — Photograph  of  Chinese  to  be  Attached  to 
Bail  Bond.  Whenever,  in  cases  of  deportation  of  Chinese, 
the  defendant  be  admitted  to  bail  pending  appeal,  before 
the  bond  be  approved  and  the  party  released  from  custody 
a  photograph  of  defendant  shall  be  attached  to  said  bond. 


Rule  XXXVIII — Review  of  Orders  in  Bankruptcy 

Second  Circuit — Petitions  to  review  orders  in  bankruptcy, 
filed  under  the  provisions  of  section  24  (6)  of  the  Bank- 
ruptcy Act,  must  be  filed  and  served  within  ten  days  after 
the  entry  of  the  order  sought  to  be  reviewed,  and  a  tran- 
script of  the  record  of  the  proceedings  in  the  bankruptcy 
court  of  the  matter  to  be  reviewed  must  be  filed  and  the 
cause  docketed  within  thirty  days  thereafter,  but  the  judge 
of  the  bankruptcy  court  may  for  good  cause  shown  enlarge 
the  time  for  filing  the  petition  or  record,  the  order  of  en- 
largement to  be  made  and  filed  with  the  clerk  of  this  court 
before  the  expiration  of  the  times  hereby  limited  for  filing 
the  petition  and  record  respectively. 

Eighth  Circuit — Notice.  (1)  The  notice  to  be  given  as 
provided  by  law  (upon  a  petition  for  review)  shall  be  issued 
by  the  clerk  of  this  court,  under  the  seal  thereof,  and  shall 
be  addressed  to  the  4efendant  or  defendants,  and  be  served 
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by  the  marshal  of  this  court,  unless  an  acknowledgment  or 
acceptance  of  service  thereof  is  made  by  the  defendant  or 
defendants,  or  their  counsel. 
Ninth  Circuit — No  Rule  38. 

Rule  XXXIX — Response 

Eighth  Circuit — (J)  The  response  to  the  petition  for  re- 
view, when  the  defendant  elects  to  make  a  written  response, 
shall  be  filed  at  least  fifteen  days  before  the  day  set  for  the 
hearing. 

Rule  XL — Printing  of  Record 

Eighth  Circuit — (1)  The  clerk  shall  cause  the  petition 
and  exhibits  thereto,  if  any,  and  the  order,  notice,  and  re- 
sponse, if  any,  to  be  printed,  and  shall  distribute  the  printed 
copies  of  same  to  counsel  for  the  respective  parties,  as  soon 
as  the  same  are  printed. 

Rule  XLI — Briefs  and  Arguments 

Eighth  Circuit — (1)  Twenty  copies  of  the  brief  and  argu- 
ment in  behalf  of  petitioner  shall  be  printed  and  filed  ten 
days  before  the  day  set  for  the  hearing,  and  twenty  copies 
of  the  brief  and  argument  for  the  defendant  or  defendants 
shall  be  printed  and  filed  on  or  before  the  day  of  hearing. 

Rule  XLII — Hearing 

Eighth  Circuit — (1)  Petitions  for  review  filed  in  vacation 
shall  be  assigned  by  the  clerk  for  hearing  in  their  regular 
order  at  the  next  session  or  term  of  the  court  in  the  same 
manner  as"  appeals  and  writs  of  error  in  other  cases. 

(2)  Petitions  for  review  filed  during  a  session  of  the  court, 
when  a  sufficient  showing  of  urgency  is  presented,  may  be 
set  for  hearing  at  that  term  and  upon  such  terms  and 
conditions  as  the  court  may  direct. 

(3)  Petitions  for  review  assigned  by  the  clerk  in  their 
regular  order  as  provided  in  section  1  of  this  rule,  when  such 
assignment  is  for  a  day  near  the  close  of  the  session,  may 
be  advanced  by  order  of  the  court  and  set  for  an  earlier 
day,  upon  good  cause  shown  therefor  by  either  of  the  parties. 
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Rule  XLIII— Costa 

Eighth  Circuit — (1)  The  costs  and  fees  now  provided  by 
law  in  cases  upon  appeal  or  writ  of  error,  shall,  so  far  as 
the  same  are  applicable,  be  taxed  on  petitions  for  review. 

(2)  Upon  the  determination  of  a  petition  for  review  such 
order  as  to  costs  will  be  made  as*  the  court  may  deem  nec- 
essary. 

Rule  XLIV — Procedendo 

Eighth  Circuit — (1)  In  all  cases  on  a  petition  for  review, 
wherein  the  action  or  judgment  of  the  District  Court,  com- 
plained of,  is  disapproved  by  this  court,  the  clerk  shall, 
at  the  expiration  of  ten  days  from  and  after  the  date  of 
entering  judgment  in  this  court,  issue  process  in  the  nature  of 
a  procedendo  to  the  said  District  Court  for  the  purpose  of 
informing  such  court  of  the  proceedings  in  this  court,  so 
that  further  proceedings  may  be  had  in  such  District  Court, 
in  conformity  with  the  judgment  of  this  court. 

(2)  In  all  cases  on  petition  for  review,  wherein  the  action 
or  judgment  of  the  District  Court,  complained  of,  is  ap- 
proved or  confirmed,  or  said  petition  dismissed  by  this 
court,  the  clerk  shall  forthwith  certify. that  fact  to  the 
District  Court. 

Rule  XLV — Appeals  and  Writs  of  Error  in  Bankruptcy 

Cases 

Eighth  Circuit — (1)  The  appeals  and  writs  of  error  pro- 
vided for  by  section  25  of  the  bankruptcy  law,  approved 
July  1,  1898,  shall  be  governed  by  the  same  rules  and 
regulations  as  to  costs  and  procedure  as  are  provided  by 
this  court  for  appeals  and  writs  of  error  in  other  cases. 


ETJLES  IN"  ADMIEALTT 


IN  THE 


CIRCUIT  COURT  OF  APPEALS  FOR  THE 

SECOl^D  CIRCUIT 


Rule  I — Appeals  and  New  Pleadings 

An  appeal  to  the  Circuit  Court  of  Appeals  shall  be  taken 
by  filing  in  the  ofl5ce  of  the  clerk  of  the  District  Court  and 
serving  on  the  proctor  of  the  adverse  party  a  notice,  signed 
by  the  appellant  or  his  proctor,  that  the  party  appeals  to 
the  Circuit  Court  of  Appeals  from  the  decree  complained  of. 

The  appeal  shall  be  heard  on  the  pleadings  and  evidence 
in  the  District  Court,  imless  the  appellate  court,  on  motion, 
otherwise  order. 

Rule  II — Notice  and  Bond 

Sec.  1 — When  a  notice  of  appeal  is  served,  the  appellant 
shall  file  in  the  clerk's  ofl5ce  of  the  District  Court,  a  bond 
for  costs  of  the  appeal,  with  sufficient  surety  in  the  sum  of 
two  hundred  and  fifty  dollars,  conditioned  that  the  ap- 
pellant shall  prosecute  his  appeal  to  effect,  and  pay  the 
costs  if  the  appeal  is  not  sustained.  Such  security  shall 
be  given  within  ten  days  after  filing  the  notice,  or  the 
appeal  shall  be  deemed  abandoned,  and  the  decree  of  the 
court  below  enforced,  unless  otherwise  ordered  by  a  judge 
of  this  court. 

Sec.  2 — And  if  the  appellant  desires  to  stay  the  execution 
of  the  decree  of  the  court  below,  the  bond  which  he  shall 
give  shall  be  a  bond  with  sufficient  security,  in  such  further 
sum  as  the  judge  of  the  District  Court  or  a  judge  of  this 
court  shall  order,  conditioned  that  he  shall  abide  by  and 
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perform  whatever  decree  may  be  rendered  by  this  court 
in  the  cause  or  on  the  mandate  of  this  court  by  the  court 
below. 

Sec.  3 — The  appellant  shall,  on  filing  either  of  such  bonds, 
give  notice  of  such  filing,  and  of  the  names  and  residence 
of  the  sureties,  and  if  the  appellee,  within  two  days,  ex- 
cepts to  the  sureties,  they  shall  justify,  on  notice,  within 
two  days  after  such  exception. 

Rule  III — Review  in  Part  Only 

The  appellant  may  also,  at  his  option,  state  in  his  notice 
of  appeal  that  he  desires  only  to  review  one  or  more  ques- 
tions involved  in  the  cause,  which  questions  must  be 
clearly  and  succinctly  stated;  and  he  shall  be  concluded 
in  this  behalf  by  such  notice,  and  the  review  upon  such 
an  appeal  shall  be  limited  to  such  question  or  questions. 

Rule  IV — Apostles  on  Appeal  to  Contain 

Sec.  1 — The  apostles,  on  an  appeal  to  this  court,  shall, 
in  cases  where  a  general  notice  of  appeal  is  served,  consist 
of  the  following: 

(1)  A  caption  exhibiting  the  proper  style  of  the  court 
and  the  title  of  the  cause,  and  a  statement  showing  the  time 
of  the  commencement  of  the  suit;  the  names  of  the  parties, 
setting  forth  the  original  parties  and  those  who  have  be- 
come parties  before  the  appeal,  if  any  change  has  taken 
place;  the  several  dates  when  the  respective  pleadings 
were  filed;  whether  or  not  the  defendant  was  arrested,  or 
bail  taken,  or  property  attached,  or  arrested,  and  if  so,  an 
account  of  the  proceedings  thereunder;  the  time  when  the 
trial  was  had,  and  the  name  of  the  judge  hearing  the  same; 
whether  or  not  any  question  was  referred  to  a  commissioner 
or  commissioners,  and  if  so,  the  result  of  the  proceedings 
and  report  thereon;  the  date  of  the  entry  of  the  interlocutory 
and  final  decrees;  and  the  date  when  the  notice  of  appeal 
was  filed. 

(2)  All  the  pleadings,  with  the  exhibits  annexed  thereto. 

(3)  All  the  testimony  and  other  proofs  adduced  in  the 
cause. 
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(4)  The  interlocutory  decree  and  any  order  of  the  court 
which  appellant  may  desire  to  have  reviewed  on  the  appeal. 

(5)  Any  report  of  a  commissioner  or  commissioners  to 
which  exception  may  have  been  taken,  with  the  order  or 
orders  of  the  court  respecting  the  ;siame,  and  the  exceptions 
to  the  report,  and  so  much  of  the  testimony  taken  in  the 
proceeding  as  may  be  necessary  to  a  review  of  the  exceptions. 

(6)  All  opinions  of  the  court,  whether  upon  interlocu- 
tory questions  or  jSnally  deciding  the  cause. 

(7)  The  jBnal  decree,  and  the  notice  of  appeal;  and 

(8)  The  assignments  of  error. 

Sec  2 — All  other  papers  shall  be  omitted  unless  other- 
wise ordered  by  the  judge  who  heard  the  cause. 

Sec  3 — Where  the  appellant  shall  appeal  specially, 
and  seek  only  to  review  one  or  more  questions  involved 
in  the  cause,  the  apostles  may,  by  stipulation  between  the 
proctors  for  the  respective  parties,  contain  only  such  papers 
and  proceedings  and  evidence  as  are  necessary  to  review 
the  questions  raised  by  the  appeal. 

Rule  V — Certifying  Records 

• 

The  apppellants  shall,  within  thirty  days  after  giving 
notice  of  appeal,  procure  to  be  filed  in  this  court  the  apostles 
certified  by  the  clerk  of  the  District  Court,  or  in  case  of  a 
special  appeal,  the  stipulated  record,  with  the  certification 
by  the  said  clerk  of  all  papers  contained  therein  on  file  in 
his  office. 

Rule  VI — //  Appearance  of  Appellee  not  Entered 

If  the  appellee  does  not  cause  his  appearance  to  be  en- 
tered in  this  court,  within  ten  days  after  service  on  his 
proctor  of  notice  that  the  apostles  are  filed  in  this  court, 
the  appellant  may  proceed  ex  parte  in  the  cause,  and  have 
such  decree  as  the  nature  of  the  case  may  demand. 

Rule  VII — New  AUegationa,  etc. 

Upon  sufficient  cause  shown,  this  court,  or  any  judge 
thereof,  may  allow  either  appellant  or  appellee  to  make 
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new  allegations  or  pray  different  relief,  or  interpose  a  new 
defense,  or  take  new  proofs.  Application  for  such  leave 
must  be  made  within  fifteen  days  after  the  filing  of  the 
apostles  and  upon  at  least  four  days'  notice  to  the  adverse 
party. 

Rule  VIII — New  Pleadings — New  Testimony 

If  leave  be  granted  to  make  new  allegations,  pray  different 
relief,  or  interpose  a  new  defense,  the  moving  party  shall, 
within  ten  days  thereafter,  serve  such  new  pleading,  duly 
verified,  on  the  adverse  party,  who  shall,  if  such  pleading 
be  a  libel,  within  twenty  days  answer  on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be 
taken  and  filed  within  thirty  days  after  the  entry  of  the 
order  granting  such  leave,  and  the  adverse  party  may  take 
and  file  counter  testimony  within  twenty  days  after  such 
filing. 

Rule  IX — New  Testimony — How  Taken 

Such  testimony  shall  be  taken  by  deposition,  before  any 
United  States  commissioner,  or  notary  public,  upon  rea- 
sonable notice  in  writing  given  to  the  opposite  party;  or 
by  commission  issued  out  of  this  court  with  interrogatories 
annexed.  Upon  proper  cause  shown,  the  court  may  grant 
an  open  commission. 

Rule  X — Printing  New  Pleadings  and  Testimony 

If  new  pleadings  are  filed  or  testimony  tstken  in  this 
court,  the  same  shall  also  be  printed  and  furnished  by  the 
clerk,  as  in  the  twenty-third  General  Rule  provided. 

Rule  XI — Motions 
All  motions  shall  be  made  upon  at  least  four  days'  notice. 

Rule  XII — Writ  of  Inhibition 

A  writ  of  inhibition  may  be  awarded  by  this  court  on 
motion  of  the  appellant  to  stay  proceedings  in  the  court 
below  when  circumstances  require. 
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Rule  XIII — Mandatmus 

A  mandamus  may,  in  like  manner;  be  obtained,  to  compel 
a  return  of  the  apostles  when  unreasonably  delayed  by  the 
clerk,  or  court,  below. 

Rule  XIV — Cases  to  he  Placed  on  Docket 

Each  case  shall  be  placed  on  the  docket  as  soon  as  the 
printing  of  the  apostles  is  completed  by  the  clerk. 

Rule  XV — Briefs 

Sec.  1 — Counsel  for  the  appellant  shall  file  with  the 
clerk  of  this  court,  at  least  twenty  days  before  the  case  is 
called  for  argument,  ten  copies  of  a  printed  brief,  and  shall 
at  the  same  time  serve  two  copies  thereof  on  the  proctors 
of  record,  or  on  the  counsel  engaged  upon  the  opposite  side. 
This  brief  shall  contain  in  order  here  stated: 

(1)  A  statement  of  the  nature  of  the  appeal,  the  court 
from  which  the  appeal  is  taken,  and  a  concise  abstract  or 
statement  of  the  case,  presenting  succinctly  the  questions 
involved,  and  the  manner  in  which  they  were  raised. 

(2)  If  the  pleadings  have  been  amended  in  this  court  or 
new  proofs  have  been  taken,  it  shall  be  stated  what  amend- 
ments have  been  made  and  in  what  respect  the  new  proofs 
hitve  changed,  or  tended  to  change,  the  case  as  made  in 
the  court  below. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement 
of  the  points  of  law  or  fact  to  be  discussed,  with  a  reference 
to  the  folios  of  the  record  or  to  the  numbers  of  the  questions, 
and  the  authorities  relied  upon  in  support  of  each  point. 

Sec.  2 — The  counsel  for  the  appellee  shall  file  with  the 
clerk  of  the  court  ten  printed  copies  of  his  brief  and  serve 
two  copies  thereof  at  least  ten  days  before  the  case  is  called 
for  argument.  His  brief  shall  be  of  a  like  character,  with 
that  required  of  the  appellant,  and  in  case  new  proofs  ar^ 
taken  on  behalf  of  the  appellee,  the  brief  shall  so  state  and 
wherein  the  new  proofs  have  changed  the  case  as  made  in 
the  court  below. 

Sec.  3 — ^The  reasonable  expense  of  printing  briefs  shall 
be  an  item  of  taxable  costs. 
19 
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Rule  XVI — Mandates 

The  decrees  of  this  coiirt  shall  direct  that  a  mandate 
issue  to  the  court  below. 

Rule  XVII — Extension  of  Time 

The  time  specified  in  the  foregoing  rules  for  any  pro- 
ceeding may  be  extended  by  order  of  a  judge  of  this  court. 

Rule  XVIII — When  Rules  of  District  Courts  to  Apply 

In  all  matters,  in  civil  causes  of  admiralty  and  maritime 
jurisdiction,  not  expressly  provided  for  by  the  foregoing 
rules  of  this  court,  the  rules  of  practice  of  the  District  Court 
of  the  district  in  which  the  cause  was  decided,  being  in  force 
at  the  time  (not  being  inconsistent  with  these  rules),  will 
be  adopted  so  far  as  may  seem  proper. 

Rule  XIX — What  General  Rules  Shall  he  Deemed  Admiralty 

Rules 

The  following  of  the  General  Rules  of  this  court,  and 
no  others,  shall  be  deemed  Admiralty  Rules,  viz:  Rules  3, 
4,  5,  6,  7,  9,  11,  12;  sec.  4  of  Rule  14;  Rules  15,  16,  17,  18, 
19,  20,  21,  22,  23;  sec.  5  of  General  Rule  24;  Rules  25,  2§, 
27,  28,  29;  sec.  4  of  Rule  30;  Rules  31,  32,  34,  and  36. 

In  the  Ninth  Circuit  the  rules  in  admiralty  are  the  same 
as  in  the  Second  Circuit,  to  and  including  Rule  8. 

Rule  9  is  as  follows: 

New  Testimony — How  Taken 

Such  testimony  shall  be  taken  by  deposition  before  the 
clerk  of  this  court,  or  any  United  States  commissioner, 
or  any  clerk  of  a  District  or  Circuit  Court  of  the  United 
States,  or  any  notary  public  upon  reasonable  notice,  in 
writing,  given  to  the  opposite  party  or  his  attorney  of 
record,  either  in  this  court  or  in  the  court  below,  which 
notice  must  state  the  name  or  names  of  the  witness  or 
witnesses  and  the  time  and  place  of  taking  his  or  their 
deposition  or  depositions;  or  by  commission  issued  out  of 


ADMIRAI/TY   RULES  IN  CIRCUIT  COURT   OF  APPEALS    291 

this  court  with  interrogatories  annexed.     Upon  sufficient 
cause  shown,  the  court  may  grant  an  open  commission. 

Rules  10  and  11  are  as  in  the  Second  Circuit. 

Rule  12  reads  as  follows: 

Extension  of  Time 

The  time  specified  in  the  foregoing  rules  for  any  pro- 
ceeding may  be  extended  by  order  of  a  judge  of  this  court. 
There  are  no  other  admiralty  rules  in  the  Ninth  Circuit. 


ACTS  OF  OOI^rGRESS 

PERTAININO  TO  THE 

JCRISDICTION  OF  THE  CIRCUIT  COURTS 


Rev.  Suits,  sees.  629-657. 

Ad  Feb.  16,  1875,  ch.  77  (18  Stat.  L.  315).]  Providing  for  findings 
of  fact  and  conclusions  of  law  in  admiralty  cases,  also  for  juries  in 
certain  patent  cases  in  equity. 

Act  Feb.  22,  1875,  ch.  95  (18  Stat.  L.  333).]  Providing  for  a  mode 
of  approval  of  accounts  of  officers  of  United  States  courts  and  for  the 
issuance  of  the  writ  of  mandamus  by  the  Circuit  (Courts  to  compel 
delinquent  ofiicers  to  make  returns  required  by  law. 

Act  Mar.  1,  1875,  ch.  114  (18  Stat.  L.  335).]  Giving  jurisdiction  to 
the  Circuit  Courts  in  civil  rights  cases. 

Act  Mar.  3,  1875,  ch.  137  (18  Stal.  L.  470).]  Regulating  proceedings 
in  the  Circuit  Courts  in  certain  cases. 

Act  Mar.  3,  1881,  ch.  138,  sec.  7  (21  SUU.  L.  501).]  Giving  original 
and  appellate  jurisdiction  in  trade-mark  cases  to  the  courts  of  the 
United  States  without  regard  to  the  amoimt  in  controversy. 

Adt  Fe6.  25,  1885,  ch.  149,  sec.  2  (23  Stat.  L.  321).]  Giving  jurisdic- 
tion to  the  Circuit  and  District  Courts  to  restrain  by  injunction  the 
unlawful  enclosure  of  public  lands  of  the  United  States. 

Adt  Feb.  26,  1885,  ch.  164,  sec.  3  (23  Stat.  L.  332).]  Giving  jurisdic- 
tion to  the  Circuit  Courts  in  cases  under  the  alien  contract  law. 

Act  Feb.  4,  1887,  ch.  104,  sec.  9  (24  Stat.  L.  379).]  Giving  jurisdic- 
tion to  the  District  and  Circuit  (Courts  of  complainants  for  violation 
of  the  Interstate  (Commerce  Act. 

Act  Mar.  3,  1887,  ch.  359,  sec.  2  (24  Stat.  L.  505).]  Giving  to  the 
District  and  Circuit  Courts  jurisdiction}  of  certain  claims  against  the 
United  States  concurrently  with  the  Court  of  Claims. 

Act  Mar.  3,  1887,  ch.  373  (24  Stat.  L.  552).]  An  Act  to  amend  the 
Act  of  Mar.  3,  1875,  determining  the  jurisdiction  of  Circuit  Courts  and 
regulating  the  removal  of  causes,  and  to  regulate  the  jurisdiction  of 
Circuit  Courts.  Re-enacted  as  ch.  866,  Act  of  Aug.  13,  1888,  25  Stat.  L. 
433. 

Act  Mar.  2,  1889,  ch.  382  (25  Slat.  L.  855).]  Giving  additional 
jurisdiction  to  the  Circuit  Courts  in  interstate  commerce  cases. 

Act  June  10,  1890,  ch.  407,  sec.  15  (26  Stat.  L.  131).]    Giving  juris- 
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diction  to  the  Circuit  Courts  of  certain  cases  under  the  Customs  Revenue 
Laws. 

Act  July  2, 1890,  ch.  647,  sec.  4  (26  Stat.  L.  209).]  Giving  the  Circuit 
Courts  jurisdiction  to  prevent  and  restrain  violations  of  the  Anti<trust 
Act. 

Act  Sept.  4,  1890,  ch.  874  (26  Stat.  L.  424).]  Extending  the  criminal 
jurisdiction  of  the  Circuit  and  District  Courts  to  the  Great  Lakes  and 
their  connecting  waters. 

Act  Mar.  3,  1891,  ch.  517,  sec.  4  (26  Stat.  L.  826).]  Abolishing  all 
appellate  jurisdiction  of  Circuit  Courts. 

Act  Mar.  3,  1891,  ch.  551,  sec.  13  (26  Stat.  L,  1084).]  Giving  the 
Circuit  and  District  Courts  concurrent  jurisdiction  under  the  Immi- 
gration Acts. 

Authorities  upon  Jurisdiction  of  Federal  Courts 

An  action  for  a  tort  given  by  statute  of  one  State  may  be  enforced 
in  the  Federal  court  of  another  State.  The  Circuit  Courts  of  the 
United  States  are  vested  with  general  jurisdiction  of  civil  actions 
involving  the  requisite  pecuniary  value  between  citizens  of  different 
States.     Interior  Construction  Co.  v.  Gibney,  160  U.  S.  217-219. 

In  a  cause  brought  in  New  York  under  a  New  Jersey  statute  giving 
a  right  of  action  for  death  caused  by  negligence,  the  court  says:  "  When- 
ever, by  either  the  common  law  or  the  statute  law  of  a  State  a  right 
of  action  has  become  fixed  and  a  legal  liability  incurred,  that  liability 
may  be  enforced  and  the  right  of  action  pursued  in  any  court  which 
has  jiuisdiction  of  such  matters  and  can  obtain  jurisdiction  of  the 
parties.  Held,  the  action  being  in  the  nature  of  a  trespass  to  the 
person,  was  transitory  and  not  local  and  the  venue  immaterial." 
Dennick  v.  Railroad  Co.,  103  U.  S.  11-18. 

A  decree  in  personam  rendered  upon  service  by  publication  against 
a  person  who  is  not  a  citizen  or  resident  of  the  State  in  which  rendered 
is  not  a  bar  to  an  action  in  the  United  States  courts  upon  the  same 
cause  of  action.  Such  a  judgment  will  be  allowed  no  force  in  the 
courts  of  another  State,  and  it  is  of  no  greater  force  as  against  a  citizen 
of  another  State  in  a  court  of  the  United  States,  though  held  within 
the  State  in  which  the  judgment  was  rendered.  Hart  v.  Sanson,  110 
U.  S.  151-156. 

In  a  suit  by  a  minor  through  his  guardian,  the  jurisdiction  of  the 
court  is  determined  by  the  citizenship  of  the  minor  and  not  that  of 
the  guardian.    Toledo  Traction  Co.  v.  Cameron,  137  Fed.  R.  48-52. 

The  Federal  courts  have  concurrent  jurisdiction  with  the  courts  of 
the  States  to  hear  and  adjudicate  claims  against  the  estates  of  de- 
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ceased  pereons;  between  citizens  of  different  States  notwithstanding 
the  fact  that  the  States  have  by  their  legislation  conferred  exclusive 
jurisdiction  to  adjudge  such  claims  upon  a  probate  or  other  State 
court.  Schuiineier  v.  Connecticut  Mutual  Life  Ins.  Co.,  137  Fed,  R, 
42-44. 

A  claim  so  adjudicated  and  established  against  an  estate  by  a  Fed- 
eral court  must  take  its  place  and  share  in  the  estate  as  administered 
by  the  State  Probate  Court,  and  cannot  be  enforced  by  process  directly 
against  the  property  of  the  decedent.  A  distributee;  a  citizen  of  an- 
other State,  may,  in  the  Federal  court,  establish  his  right  to  share  in 
the  estate,  and  enforce  such  adjudication  against  the  administrator 
personally,  or  his  sureties,  or  against  any  other  parties  subject  to 
liability,  or  in  any  other  way  which  does  not  disturb  the  possession 
of  the  property  by  the  State  court.  Byers  v.  McAuley,  149  U.  S, 
609-620. 

Wherever  by  the  law  obtaining  in  a  State,  customary  or  statutory 
suits  in  equity  may  be  maintained  in  the  courts  of  such  State  to  set 
aside  the  probate  of  a  will,  similar  suits  may  be  maintained  by  original 
process  in  Federal  courts  where  the  requisite  diverse  citizenship  and 
other  requisite  conditions  exist.  Carrau  v.  O'Calligan,  125  Fed.  R. 
657-663. 

The  general  rule  established  both  in  England  and  in  this  coimtry 
is  that  a  court  of  equity  will  not  entertain  jurisdiction  of  a  bill  to  set 
aside  a  will  or  the  probate  thereof.     Broderick's  Will,  21  Weill.  503-509. 

The  State  law  authorizing  an  injunction  to  restrain  an  illegal  tax 
levy  does  not  authorize  the  issuance  of  an  injimction  by  a  Federal 
court,  but  if  some  recognized  ground  of  equity  jurisdiction,  aside  from 
the  mere  fact  that  an  injunction  is  sought,  be  set  up  in  the  bill  as 
incidental  to  the  jurisdiction  thus  shown,  the  Federal  court  may 
enforce  an  equitable  right  or  remedy  given  by  a  State  statute.  Illinois 
Life  Ins.  Co.  v.  Newman,  141  Fed.  R.  449-454. 

Federal  courts  of  equity  have  no  jurisdiction  solely  for  the  purpose 
of  granting  an  injimction.     Ih.  454. 

The  fact  that  a  suit  prosecuted  in  a  State  court,  in  addition  to  the 
enforcement  of  other  matters  within  the  jurisdiction  of  the  State 
court,  seeks  the  appointment  of  a  receiver  of  property  already  in  the 
hands  of  a  receiver  appointed  by  a  Federal  court,  does  not  authorize 
the  Federal  court  to  enjoin  the  prosecution  of  the  entire  suit  in  the 
State  court,  where  such  prosecution  in  no  way  interferes  with  the 
possession  of  the  res  in  the  hands  of  the  receiver,  or  infringes  wpon 
any  rights,  or  jurisdiction  of  the  Federal  court.  Guarantee  Trust  Co. 
V.  N.  Chicago  St.  R.  Co.,  130  Fed.  R.  801-813. 
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A  railroad  commission  vested  with  executive,  legislative  and  quasi 
judicial  powers  is  not  a  State  court  within  the  meaning  of  sec.  720, 
Rev,  Stats.,  which  prohibits  any  court  of  the  United  States  from 
issuing  an  injunction  restraining  proceedings  in  any  court  of  a  State. 
Louisville  &  N.  R.  Co.  v.  Brown,  123  Fed.  R.  946-948. 

The  foreclosure  of  mechanics'  liens  is  essentially  an  equitable  pro- 
ceeding and  where  the  State  law  gives  a  lien  for  labor  and  material 
and  a  remedy  to  enforce  it  at  law  or  in  equity,  the  Federal  courts  have 
jurisdiction  of  an  equitable  action.  Sheffield  Furnace  Co.  v.  Withrow, 
149  U.  S.  574-579. 

A  change  of  citizenship  may  be  made  instantaneously  and  although 
this  change  is  made  with  a  view  to  acquire  among  other  things  the 
right  to  sue  in  a  Federal  court,  if  the  change  is  in  fact  made,  and  with 
the  intention  to  permanently  remain  in  the  new  domicil  and  become 
thenceforward  a  citizen  of  that  State,  such  intent  will  not  defeat  the 
jurisdiction.  Such  a  change  is  within  the  lawful  rights  of  the  citizens 
of  the  several  States  and  such  an  object  makes  it  neither  unlawful 
nor  wrongful.     Weemes  v.  Louisville  Water  Co.,  130  Fed.  R.  244. 

Sec.  720,  Rev.  Stats.,  must  be  construed  to  harmonize  with  other 
Federal  statutes  and  the  Constitution.  If  the  Federal  court  has  juris- 
diction of  a  case  by  reason  of  the  citizenship  or  alienage  of  the  parties 
or  otherwise,  it  can  grant  relief  against  the  judgment  of  a  State  court 
obtained  by  fraud  or  other  equitable  grounds,  in  any  case  in  which 
relief  could  be  granted  if  the  judgment  was  rendered  by  a  United  States 
court,  and  in  such  case  a  preliminary  injunction  may  be  issued  against 
the  defendants  to  prevent  the  collection  of  the  judgment  by  execution 
or  otherwise.     Lehman  v.  Graham,  135  Fed.  R.  39-42. 

Where  a  plaintiff  brought  suit  in  the  State  court  which  was  removed 
upon  petition  of  defendant  into  the  Federal  court,  and  then  the  plain- 
tiff procured  an  order  of  the  Federal  court  dismissing  his  suit  without 
prejudice  to  his  right  to  reinstitute  the  same,  and  thereafter  instituted 
a  new  suit  in  the  State  court,  reducing  his  demand  to  a  sum  below 
that  necessary  to  give  the  Federal  court  jurisdiction,  Held,  that  imder 
sec.  720,  Rev.  Stats.,  the  Federal  court  was  prohibited  from  granting 
an  injunction  to  stay  proceedings  in  the  State  court.  Texas  Cotton 
Produce  Co.  v.  Stames,  128  Fed.  R.  18^-184. 

The  fact  that  as  to  certain  persons  and  in  certain  transactions,  persons 
who  have  proceeded  under  a  general  incorporation  law  to  organize 
a  corporation  are  a  corporation  de  facto,  is  not  enough  to  confer  upon 
such  persons  a  legal  existance  as  a  corporation  so  as  to  maintain  an 
action  in  the  Federal  courts.  Gastonia  Cotton  Mfg.  Co,  v.  W.  L. 
Wells  Co.,  128  Fed.  R.  369-373. 
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To  entitle  a  party  to  removal  from  a  State  court  under  sec.  2  of  the 
Act  of  1875  (the  same  as  the  second  clause  in  the  Act  of  1887),  there 
must  exist  in  the  suit  a  separate  and  distinct  cause  of  action,  in  respect 
to  which  all  the  necessary  parties  on  one  side  are  citizens  of  different 
States  than  those  on  the  other.  When  two  or  more  causes  of  action 
are  united  in  one  suit  there  can  be  removal  of  the  whole  suit  on  the 
petition  of  one  or  more  of  the  plaintiffs  or  defendants  (now  only  the 
defendants)  interested  in  the  controversy,  which  if  it  had  been  sued 
on  alone  would  be  removable.  Geer  v.  Mathieson  Alkali  Works,  190 
U,  S,  428-432. 

Separate  and  distinct  causes  of  action  disclosed  by  the  record  in  a 
single  suit,  upon  either  of  which  a  separate  suit  could  have  been  main- 
tained, and  the  determination  of  neither  of  which  is  essential  to  the 
disposition  of  the  other,  constitute  separate  controversies,  within  the 
meaning  of  the  acts  of  Congress.  Boatman's  Bank  v.  Fritzlen,  135 
Fed.  R.  650. 

Where  the  only  rational  inference  from  the  pleadings  and  the  record 
is  that  an  improper  party  or  a  sham  cause  of  action  has  been  injected 
into  a  suit  for  the  sole  purpose  of  defeating  the  jurisdiction  of  the 
Federal  court  over  the  real  controversy,  pleading  and  evidence  to  that 
effect  aliunde  are  neither  indispensable  or  necessary;  the  court  has  the 
power  and  the  duty  to  find  from  the  record  alone  the  attempted  fraud 
and  to  prevent  its  perpetration.  In  a  determination  of  the  jurisdiction 
of  the  Federal  courts  and  the  right  to  remove  causes  of  action  to  them, 
the  court  will  consider  only  indispensable  parties,  because  all  other 
parties  may  be  dismissed  and  disregarded  if  their  presence  would  oust 
or  restrict  the  jurisdiction  or  the  right.    Ih.  658. 

Where  two  or  more  causes  of  action  are  joined  in  one  suit,  to  entitle 
any  of  the  parties  to  a  removal,  the  case*  must  be  one  capable  of  separa* 
tion  into  parts,  so  that  in  one  of  the  parts  the  controversy  would  be 
presented  with  citizens  of  one  or  more  States  on  one  side,  and  citizens 
of  other  States  on  the  other,  which  can  be  fully  determined  without 
the  presence  of  any  of  the  other  parties  to  the  suit  as  begun.  Fraser 
r.  Genesen,  106  U.  S.  191-194. 

The, position  assigned  to  parties  in  a  suit  by  a  pleader  are  immaterial 
in  determining  whether  a  cause  may  be  removed  from  a  State  court. 
It  is  the  duty  of  a  Federal  court  to  ascertain  the  real  matter  in  dispute 
and  to  arrange  the  parties  on  opposite  sides  of  it  according  to  the  facts 
of  their  respective  interests,  and  then  to  determine  whether  or  not  a 
controversy  exists  between  citizens  of  different  States  which  invokes 
the  jurisdiction  of  that  court.     Evers  v.  Watson,  156  U.  S.  527-532. 

Action  was  brought  in  the  State  court  by- the  plaintiff,  a  citizen  of 
another  State,  against  the  defendant,  also  a  citizen  of  a  State  other 
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than  that  in  which  the  suit  was  brought,  who  filed  a  petition  and  bond 
and  secured  removal  of  the  cause  into  the  United  States  court  on  the 
ground  of  diversity  of  citizenship;  the  plaintiff  then  moved  to  remand 
to  the  State  court  because  neither  of  the  parties  were  residents  or 
citizens  of  the  State  in  which  the  suit  was  brought.  Held,  that  the 
privilege  given  the  defendant  as  to  the  place  of  suit  by  the  Act  of 
Aug.  13,  1888,  providing  that  when  jurisdiction  is  founded  on  diverse 
citizenship,  suits  shall  be  brought  only  in  the  district  of  the  residence 
of  the  plaintiff  or  defendant  may  be  waived;  that  the  Circuit  Courts 
have  jurisdiction  over  controversies  between  citizens  of  different 
States  where  neither  plaintiff  nor  defendant  resides  in  the  district  in 
which  the  court  is  held.  Burch  v.  Southern  Pacific  Co.,  139  Fed,  B. 
350,  decided  June  24,   1905. 

Note.  The  opinion  in  this  case  states  that  the  question  has  never 
been  directly  passed  upon  by  the  Supreme  Court  of  the  United  States, 
but  the  learned  judge  was  in  error,  as  on  May  16,  1902,  i^  was  an- 
nounced by  that  court  that  an  original  suit  between  citizens  of  differ- 
ent States,  where  the  jurisdiction  is  founded  only  on  diversity  of  citizen- 
ship must  be  brought  in  the  State  in  which  one  is  a  citizen,  and  in 
the  district  therein  of  which  he  is  an  inhabitant  and  resident.  Shaw 
V.  Quincy  Min.  Co.,  145  U,  S,  444-449. 

A  promissory  note  held  by  a  defendant  residing  in  the  State  where 
suit  is  brought  is  personal  property  within  the  meaning  of  the  Act  of 
Mar.  3,  1875,  c.  137,  sec.  8,  in  a  suit  in  equity  brought  to  enjoin  prose- 
cution of  an  action  at  law  on  the  note  and  have  the  same  cancelled  and 
delivered  up  to  complainant.  Manning  v.  Burdan,  132  Fed,  R.  382- 
386. 

Such  a  -suit  is  not  ancillary  as  so  to  give  the  court  jurisdiction  over 
a  non-resident  cori>oration,  one  of  the  defendants  in  the  equity  suit, 
but  not  a  party  to  the  action  at  law.    lb.  385. 

To  come  within  the  provisions  of  sec.  8  of  the  Act  of  Mar.  3,  1875, 
allowing  non-resident  defendants  to  be  brought  in  by  pubUcation, 
the  suit  must  really  be  one  in  rem,  directed  primarily  against  specific 
property  for  the  purpose  of  enforcing  a  legal  or  equitable  lien  upon, 
or  claim  to  such  property,  or  removing  an  encumbrance  or  lien  or 
cloud  upon  the  title  to  such  property,  located  within  the  district. 
Jones  V.  Gould,  141  Fed.  R.  698-700. 

This  means  a  lien  or  title  existing  anterior  to  the  suit,  and  not  one 
caused  by  the  suit  itself.  Dormitzer  v.  Illinois,  etc.,  Bridge  Co.,  6 
Fed.  R.  217-218. 

The  stock  of  a  corporation  organized  xmder  the  laws  of  a  State  has 
its  8itu8  in  that  State  within  the  meaning  of  sec.  8  of  the  Act  of  Mar.  Z, 
1875.    Jones  v.  Gould,  141  Fed.  R.  698-699. 
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Where  the  Circuit  Court  has  jurisdiction  over  the  parties  to  a  suit 
for  the  winding  up  of  a  corporation  in  which  suit  a  receiver  is  ap- 
pointed, any  suit  by  or  against  such  receiver  for  the  collection  of  the 
assets  or  the  defense  of  the  property  rights  of  such  corporation  is 
ancillary  to  the  main  suit  and  as  such  cognizable  in  the  Federal  courts, 
regardless  either  of  the  citizenship  of  the  parties  or  the  amount  in 
controversy.     White  v.  Ewing,  159  U,  S,  36-39. 

• 

A  suit  in  equity  dependant  upon  a  former  suit  of  which  the  Federal 
court  has  jurisdiction,  may  be  maintained  in  the  absence  of  a  Federal 
question  and  of  diversity  of  citizenship.  (1)  To  aid,  enjoin,  or  regulate 
the  original  suit.  (2)  To  restrain,  avoid,  explain,  or  enforce  the  judg- 
ment or  decree  therein.  (3)  To  enforce  or  obtain  an  adjudication 
of  liens  upon,  or  claims  to,  property  in  the  custody  of  the  court  in  the 
original  suit.  In  all  these  cases  the  suit  is  but  a  continuation  of  the 
original  suit.     Campbell  v.  Golden  Cycle  Min.  Co.,  141  Fed.  R.  610-612. 

In  the  Federal  court,  when  any  of  the  record  shows  upon  its  face 
that  there  is  a  controversy  as  to  a  jurisdictional  fact,  the  court  must 
require  proof  to  support  a  finding  that  it  has  jurisdiction,  or  else  as- 
sume that  it  does  not  have  jurisdiction.  Klenk  v.  Byrne,  143  Fed.  R, 
1009. 

The  presumption  is  that  the  case  is  without  the  jurisdiction  of  the 
court,  unless  the  contrary  affirmatively  appears,  and  such  presump- 
tion must  be  controlling  when  the  pleadings  make  an  issue  as  to  any 
fact  essential  to  the  jurisdiction,  and  there  is  no  evidence  to  sustain 
the  affirmative  allegation  of  such  fact.  Oregon  R.  &  Nav.  Co.  v. 
Shell,  143  Fed.  R.  1004-1006. 

Where  the  evidence  shows  that  the  property  was  transferred  to  the 
plaintiff,  a  non-resident  of  the  district,  for  the  purpose  of  bringing  the 
suit;  but  it  appears  that  the  nominal  parties  are  the  real  parties,  and 
are  the  bona  fide  owners,  and  not  merely  holding  it  for  the  sole  and 
only  purpose  of  enabling  them  to  bring  suit  in  the  United  States  court, 
the  court  will  not  refuse  to  take  jurisdiction.  Cole  v.  Philadelphia  & 
Erie  R.  Co.,  140  Fed.  R.  944-946. 

The  privilege  of  a  grantee  or  a  purchaser  of  property,  being  a  citizen 
of  one  of  the  States,  to  invoke  the  jurisdiction  of  the  Federal  court  for 
the  protection  of  his  rights  as  against  a  citizen  of  another  State,  cannot 
be  affected  or  impaired  merely  because  of  the  motives  that  induced 
his  grantor  to  convey,  or  his  vendor  to  sell  and  deliver,  the  property, 
provided  the  sale  or  conveyance  was  bona  fide^  without  the  grantor 
or  vendor  reserving,  or  having  any  right  or  power  to  compel  or  require 
a  reconveyance  or  a  return  to  him  of  the  property  in  question.  Lehigh 
Mining  &  Mfg.  Co.  v.  Kelly,  160  U.  S.  327-336. 
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The  Act  of  1887  omits  the  clause  (found  in  former  acts)  allowing  a 
defendant  to  be  sued  in  the  district  where  he  is  foimd.  Where  juris- 
diction is  founded  upon  any  of  the  causes  specially  mentioned  in  sec.  1 
of  the  Act  of  Mar.  3,  1887,  except  the  citizenship  of  the  parties,  the 
action  must  be  brought  in  the-  district  in  which  the  defendant  is  an 
inhabitant;  but  where  the  jurisdiction  is  founded  solely  upon  the  fact 
that  the  parties  are  citizens  of  different  States  the  suit  may  be  brought 
in  the  district  in  which  .either  the  plaintiff  or  the  defendant  resides. 
McCormick  Co.  v.  Walthers,  134  U,  S.  41-43. 

Where  jurisdiction  is  founded  only  on  its  being  between  citizens  of 
different  States  suit  must  be  brought  in  the  State  of  which  one  is  a 
citizen,  and  in  the  district  therein  of  which  he  is  an  inhabitant  and 
resident.     Shaw  v.  Quincy  Mining  Co.,  145  U.  S,  444-449. 

A  corporation  incorporated  in  one  State  only,  and  having  a  usual 
place  of  business  in  another  State,  cannot  be  sued  in  a  Circuit  Court 
of  the  United  States  held  in  the  latter  State  by  a  citizen  of  a  different 
State.     lb.  453. 

A  corporation  by  doing  business  or  appointing  a  general  agent  in  a 
district  other  than  that  in  which  it  is  created  does  not  waive  its  right, 
if  reasonably  availed  of,  to  insist  that  a  suit  should  have  been  brought 
in  the  latter  district.    Southern  Pacific  Co.  v.  Denton,  146  U.  S.  202. 

A  special  appearance  for  the  puri>ose  of  objecting  to  the  jurisdiction, 
and  upon  such  objection  being  overruled,  an  answer  to  the  merits  will 
constitute  a  waiver  of  the  want  of  jurisdiction  for  want  of  requisite 
citizenship.     lb,  206. 

An  alien,  or  a  foreign  corporation,  may  be  sued  by  a  citizen  of  a 
State  in  any  district  in  which  valid  service  of  process  can  be  made  on 
the  defendant.  Galveston,  etc.,  R.  Co.  v.  Gonzales,  151  U,  S,  496; 
In  re  Hohorst,  150  U.  S.  653. 

This  though  the  statutes  of  the  State  confer  no  authority  upon  any 
coiurt  to  issue  process  against  a  foreign  corp>oration  in  an  action  by  a 
non-resident  for  a  cause  of  action  not  arising  therein.  Barrow  Steam- 
ship Co.  V,  Kane,  170  U.  S,  100. 

A  suit  for  infringement  of  a  patent-right  may  be  brought  in  any 
district  where  valid  service  of  process  on  the  defendant  can  be  made. 
In  re  Keasbey  Co.,  160  U.  S.  221-230;  In  re  Hohorst,  150  U,  S.  653; 
Noonan  v.  Chester,  etc.,  Co.,  75  Fed.  R.  334;  Allen  v.  Blunt,  1  Blatchf. 
480;  Fed.  Cases,  215. 

Where  a  corporation  is  incorporated  in  a  State  embracing  more  than 
one  district  it  cannot  be  deemed  an  inhabitant  of  any  district  other 
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than  that  in  which  are  its  principal  offices.    Galveston,  etc.,  R.  Co. 
v.  Gonzales,  151  U,  S.  496. 
An  alien  must  resort  to  the  domicil  of  the  defendant  to  sue.    lb. 

All  parties  on  the  one  or  the  other  side  of  the  controversy  must  be 
residents  of  the  district  where  suit  is  brought,  imless  defendants  waive 
the  privilege.  Greeley  v.  Lowe,  155  U.  S.  58.  See  this  case  cited  and 
distinguished  in  80  Fed.  R.  422. 

Under  the  Act  of  Mar.  3,  1887,  the  Circuit  Court  has  no  jurisdiction 
on  the  ground  of  citizenship  if  there  are  two  plaintiffs  citizens  of,  and 
residents  of,  different  States,  and  the  defendant  is  a  citizen  of,  and 
resident  in,  a  third  State,  and  suit  is  brought  in  a  State  in  which  one 
of  the  plaintiffs  resides.  Smith  v.  Lyon,  133  U,  S,  315. 
'  The  Act  of  1887  omits  provision  of  former  acts,  that  if  a  party  has 
the  diverse  citizenship  required  by  statute,  he  may  be  sued  in  any 
district  where  he  may  be  found.    Ih.  319. 

A  suit  between  citizens  of  different  States  must  be  brought  in  the 
district  where  all  the  plaintiffs  or  all  the  defendants  are  inhabitants, 
if  there  are  more  than  one  plaintiff,  or  more  than  one  defendant. 
lb,  316. 

Where  the  interest  is  joint  each  of  the  persons  concerned  in  that 
interest  must  be  competent  to  sue,  or  liable  to  be  sued,  in  a  Federal 
court.     Strawbridge  v.  Curtis,  3  Crunch,  267. 

Rev.  Stats. f  sec.  740,  providing  that  if  there  are  two  or  more  defend- 
ants residing  in  different  districts  of  the  State,  the  suit  may  be  brought 
in  either  district,  was  not  repealed,  either  expressly  nor  by  implication, 
by  the  Acts  of  1875  or  1887-1888,  providing  that  no  civil  suit  shall 
be  brought  against  any  person  in  any  other  district  than  that  whereof 
he  is  an  inhabitant.     Goddard  v.  Wailler,  80  Fed.  R.  422-424. 

Under  the  Act  of  Mar.  3,  1887,  as  amended  in  1888,  the  Circuit  Court 
has  no  jurisdiction  on  the  groimd  of  diverse  citizenship  of  a  suit  brought 
by  residents  of  other  districts  than  that  in  which  the  court  sits,  against 
several  defendants,  only  one  of  whom  is  a  resident  of  that  district. 
Excelsior  Pebble  Phos.  Co.  v.  Brown,  74  Fed.  R.  321-324. 

The  provision  of  the  Act  of  Mar.  3,  1887,  that  where  jurisdiction  is 
founded  only  on  the  fa<3ts  of  diverse  citizenship,  suit  shall  be  brought 
only  in  the  district  of  the  residence  of  either  the  plaintiff  or  the  defend- 
ant, does  not  touch  the  general  jurisdiction  of  the  court  over  a  cause 
between  such  parties,  but  affects  only  the  proceedings  taken  to  bring 
the  defendant  within  such  jurisdiction,  and  is  a  matter  of  personal 
privilege  which  the  defendant  may  insist  upon  or  waive.  Interior 
Construction  Co.  v.  Gibney,  160  U.  S.  217-219  (40-401),  Oct.  T.,  1896, 
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The  right  to  object  that  an  action  within  the  general  jurisdiction  of 
the  court  is  brought  in  the  wrong  district  is  waived  by  entering  a  gen- 
eral appearance,  without  taking  the  objection.    lb.  220. 

Where  there  are  several  defendants,  some  of  whom  are,  and  some  of 
whom  are  not,  inhabitants  of  the  district  in  which  the  suit  is  brought, 
the  question  whether  the  defendants  who  are  inhabitants  of  the  district 
may  take  the  objection  if  the  non-residents  have  not  appeared,  not 
decided.    lb.  220. 

In  this  case  defendants  who  had  appeared  generally  filed  a  plea  in 
abatement  that  other  defendants  who  had  not  appeared  were  not 
residents  of  the  State  where  suit  was  brought,  Hdd,  that  a  demurrer 
to  this  plea  would  lie,  because  having  appeared  generally  defendants 
could  not  object. 

Where  there  is  no  separable  controversy  there  can  be  no  removal 
from  a  State  court  by  the  defendants,  imless  all  are  citizens  of  different 
States  from  the  plaintiff  and  all  join  in  the  petition.  Fletcher  v. 
Hamlet,  116  U.  S.  408-410  (2^-679),  Oct.  T.,  1886. 

The  Supreme  Court  has  no  power  to  review,  on  appeal  or  writ  of 
error,  an  order  of  the  Circuit  Court  remanding  a  case  to  a  State 
court;  and  such  a  remanding  order  not  being  a  final  judgment  or  decree 
the  Act  of  Feb.  25,  1889  (25  Stat.  L.  693),  does  not  give  jurisdiction. 
Lawrence  r.  Rector,  137  U.  S.  139-141  (34-603),  Oct.  T.,  1890. 

The  Act  of  Mar.  3, 1887  (24  Stat.  L.  552),  expressly  prohibits  a  review 
of  such  order.  Richmond  &  D.  R.  Co.  v.  Thomson,  134  U,  S.  45-46 
(33-872),  Oct.  T.,  1889. 

When  the  citizenship  necessary  for  the  jurisdiction  appears  on  the 
face  of  the  record,  evidence  to  contradict  the  record  is  not  admissible 
except  under  a  plea  in  abatement  in  the  nature  of  a  plea  to  the  juris- 
diction; a  plea  to  the  merits  waives  the  jurisdiction.  Farmington 
V.  Pillsbury,  114  U.  S.  138-143. 

Neither  party  has  the  right  to  introduce  evidence  not  directed  to  the 
issues,  for  the  purpose  only  of  making  out  a  case  of  want  of  jurisdic- 
tion. Whenever  it  appears  by  pertinent  evidence  directed  to  the  issues 
that  the  coiut  has  not  cognizance  of  the  suit,  either  because  of  its 
nature  or  the  parties,  the  coiut  may  itself  dismiss  the  suit.  Hartog 
V.  Memory,  116  U.  S.  588-^91. 

If  the  court  is  led  to  suspect  that  there  is  collusion  to  confer  juris- 
diction it  may  cause  inquiry  to  be  made,  either  by  having  the  proper 
issue  joined  or  other  appropriate  way.    lb.  591. 

If  each  of  the  indispensable  adverse  parties  is  not  competent  to  sue 
or  be  sued,  then  the  Circuit  0)urt  cannot  maintain  cognizance  of  the 
suit.    Anderson  v.  Watt,  138  U.  S.  694-702, 
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A  State  law  may  give  a  substantial  right  of  such  a  character  that 
where  there  is  no  impediment  arising  from  the  residence  of  the  parties 
the  right  may  be  enforced  in  the  proper  Federal  tribunal  whether  it 
be  a  court  of  equity,  of  admiralty,  or  of  common  law.  A  party  forfeits 
nothing  by  going  in  to  a  Federal  tribunal.  Jurisdiction  having  attached, 
his  case  is  tried  there  upon  the  same  principles,  and  its  determination 
is  governed  by  the  same  considerations  as  if  it  had  been  brought  in 
the  proper  State  tribunal  of  the  same  locality.  Ex  parte  McNeil,  13 
WaU.  23&-243. 
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Promulgated  February  Term,  1822,  by  the  Supreme  Coiu-t  of  the  United  States, 
under  authority  of  the  Act  of  May  8, 1792,  c.  137.  sec.  2;  Rev.  Stat.  sec.  913;  7  WheaL 
T.    Superseded  by  rules  prescribed  and  promulgated  Mar.  2,  1842,  1  How.  xli. 

DeciaionB 

The  Supreme  Ck)urt  cannot,  by  rule,  enlarge  or  restrict  the  inherent 
jurisdiction  and  powers  of  the  other  courts  of  the  United  States.  Hud- 
son V.  Parker,  156  U.  S,  284. 

The  Supreme  Court  may  not  adopt  rules  making  decrees  for  pay- 
ment of  money  a  lien  on  land  where  no  such  charge  is  created  by  law, 
nor  displace  such  statutory  right.  Ward  v.  Chamberlain,  2  Black. 
(67  U,  S,)  436,  where  Biek?  v.  Haughton,  9  Pet.  360,  is  distinguished. 

The  Supreme  Court  is  not  authorized  to  adopt  by  rule  any  State  law 
repugnant  to  the  enactments  of  Congress.  Keary  v.  The  Farmers', 
etc..  Bank,  16  Pet.  (44.  U.  S,)  94. 

No  practice  or  rule  of  the  Circuit  Courts  inconsistent  or  in  conflict 
with  the  rules  prescribed  by  the  Supreme  Court  can  control  them. 
Bank,  etc.,  v.  White,  8  Pet.  (33  U,  S.)  269;  Story  v.  Livingston,  13 
Pet.  368;  Gaines  v.  Relf,  15  Pet.  15;  Gray  v.  Chicago,  etc.,  Co.,  WooLw. 
63;  10  Fed,  Cases,  5,713. 

The  rules  prescribed  were  not  intended  to  deprive  the  Circuit  0)urt 
of  power  to  mould  its  rules  relating  to  the  time  and  manner  of  appear- 
ing and  answering  by  the  exercise  of  sound  discretion,  to  prevent  in- 
justice in  the  operation  of  the  prescribed  rules.  Ex  parte  Poultney  v. 
City  of  La  Fayette,  12  Pet.  474. 

It  is  always  in  the  power  of  the  court  to  suspend  its  own  rules,  or  to 
except  a  particular  case  from  their  operation  whenever  the  purposes  of 
justice  require  it.  United  States  v.  Breitling,  20  How.  254;  Russell 
V.  McLellan,  3  Woodb,  &  M.  157;  21  Fed,  Cases,  12,158. 
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The  Circuit  Court  may  not  dispense  with  a  rule  prescribed  by  the 
Supreme  Court,  nor  any  prescribed  by  statute.  Wallace  v.  Clark,  3 
Woodb.  &  M.  359;  29  Fed.  Cases,  17,098. 

Equity  rules  are  framed  to  bring  a  cause  to  a  hearing.  After  hearing, 
failure  to  proceed  regularly  in  limine  without  objection  is  waived. 
Allen  V.  The  Mayor,  etc.,  7  Fed.  R,  484. 

Where  the  rules  prescribed  for  the  equity  practice  of  the  Federal 
courts  do  not  apply,  the  practice  of  the  High  Court  of  Chancery  in 
England,  as  it  existed  prior  to  the  adoption  there  of  the  "new  rules," 
controls.  Gaines  v.  Relf,  15  Pet,  15;  Goodyear  v.  Providence  Rubber 
Co.,  2  Cliff.  351;  10  Fed.  Cases,  5,583;  Story  v.  Livingston,  13  Pet.  368. 

The  "new  rules''  were  adopted  in  England  in  a.  d.  1842. 

The  Supreme  Court  has  the  power  to  regulate  the  whole  practice 
in  suits  in  equity  in  the  Circuit  Courts;  but  any  Circuit  Court  may 
regulate  its  own  practice  to  advance  justice,  in  any  manner  not  incon- 
sistent with  law,  or  any  rule  prescribed  by  the  Supreme  Court.  Steam 
Stone  Cutter  Co.  v.  Jones,  13  Fed.  R.  581. 

In  the  Federal  courts  an  equitable  claim  must  be  enforced  accord- 
ing to  the  rules  prescribed  regulating  proceedings  in  equity,  although 
the  State  law  authorizes  legal  and  equitable  claims  to  be  blended  in 
one  suit.     Bennett  v.  Butterworth,  11  How.  674. 

So,  although  by  State  law  the  distinction  between  actions  at  law 
and  actions  in  equity  has  been  abolished,  and  one  form  of  action  pre- 
scribed.   Thompson  v.  Railroad  Companies,  6  Wall.  134. 

Even  by  a  rule  of  comt  the  equity  practice  of  %  Circuit  Court  of  the 
United  States  cannot  be  departed  from.  Bein  v.  Heath,  12  How,  168- 
178;  Gaines  v.  City,  etc.,  2J  Fed.  R.  411. 

The  act  for  regulating  process  in  the  courts  of  the  United  States 
(now  sec.  913,  Rev.  Stats.)  adopts  the  principles,  rules,  and  usages  of 
the  Court  of  Chancery  of  England.     Vattier  v.  Hinde,  7  Pet.  252-274. 

The  rules  having  been  promulgated  under  authority  of  an  act  of 
Congress  have  the  force  of  statutory  regulation.  Winter  v.  Ludlow, 
16  Leg.  Int.  332-340;  Fed.  Cases,  17,891. 

The  Circuit  Court  has  power  to  construe  its  rules.  Lawrence  v. 
Bowman,  1  McAU.  419;  Fed.  Cases,  8,134. 

The  great  object  of  courts  in  adopting  rules  of  practice  is  to  facilitate 
the  transaction  of  business  without  subjecting  counsel  to  injustice. 
Kimball  r.  Stewart,  1  McLean,  332;  Fed.  Cases,  7,682. 
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The  rules  prescribed  by  the  Supreme  CJourt,  in  equity  and  admiralty, 
have  all  the  force  and  effect  of  statutes  of  the  United  States.  Stevens 
V.  Missouri,  K.  &  T.  R.  Co.,  104  Fed.  R.  935. 

These  rules  are  simply  rules  of  practice  for  regulating  the  mode  of 
proceeding  in  the  Circuit  Coiu*ts,  and  in  no  way  affect  their  jurisdiction. 
Lewis  V.  Shainwald,  48  Fed,  R,  492-493. 

Rule  I — Preliminary  RegtdaMona 

The  Circuit  Courts,  as  courts  of  equity,  shall  be  deemed 

always  open  for  the  purpose  of  filing  circuit  courts  always 
bills,  answers,  and  other  pleadings;  for  open;  for  what  purposes. 

issuing  and  returning  mesne  and  final  process  and  com- 
missions; and  for  making  and  directing  all  interlocutory 
motions,  orders,  rules,  and  other  proceedings,  preparatory 
to  hearing  of  all  causes  upon  their  merits. 

Promulgated  Mar.  2,  1842,  1  Hoto.  xlii. 

Statutory  Provisions 

Rev,  Stats,  sec.  574.]  The  District  Courts  as  courts  of  admiralty, 
and  as  courts  of  equity,  so  far  as  equity  jurisdiction  has  been  conferred, 
deemed  always  open  for  filing  pleadings  and  making  interlocutory 
orders  for  speeding  causes.  District  judge  on  notice,  may,  in  vaca- 
tion, make  orders,  etc. 

Rev,  State,  sec.  581.]  May  hold  special  terms;  and  any  business  may 
be  transacted  that  might  be  at  a  regular  term. 

Rev,  Stats,  sec.  638.]  Circuit  Courts  as  courts  of  equity  deemed 
always  open  for  filing  pleadings,  issuance,  and  return  of  process,  and 
making  interlocutory  orders.  Circuit  judge  may,  on  notice  in  vacation, 
make  all  orders,  etc.,  not  grantable  of  course  under  the  rules  and  equity 
practice. 

Rev.  Stats,  sec.  670.]  May  transact,  at  special  terms,  all  business 
except  trials  by  jury,  as  might  be  done  at  any  regular  session. 

Rev.  Stats,  sec.  2011.]  Circuit  judge  to  open  courts  to  guard  registra- 
tion in  cities  of  over  20,000  inhabitants,  on  petition. 

Rev,  Stats,  sec.  2012.]  Circuit  judge  to  appoint  supervisors  of  elec- 
tion for  each  district  or  precinct. 

Rev,  Stats,  sec.  2013.]  Court  to  remain  open  until  day  following 
election. 

Rev.  Stats,  sec.  2014.]  Circuit  judge  imable  to  discharge  duties  shall 
assign  a  district  judge  in  his  place. 

No  person  shall  be  arrested  in  one  district  for  trial  in  another  in  any 
civil  action  before  a  Circuit  or  District  Court;  and  no  civil  action  shall 
be  brought  before  either  of  said  courts  against  any  person  by  any 
original  process  or  proceeding  in  any  other  district  than  that  whereof 
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he  is  an  inhabitant;  but  where  the  jurisdiction  is  founded  only  on  the 
fact  that  the  action  is  between  citizens  of  different  States  suit  shall  be 
brought  only  in  the  district  of  the  residence  of  either  the  plaintiff  or 
the  defendant.  Sec.  1,  Act  Mar.  3,  1875,  ch.  137  (18  Stat.  L.  470), 
as  amended  by  Act  Mar.  3,  1887,  ch.  373,  sec.  1,  as  corrected  by  Act 
Aug.  13,  1888,  ch.  866,  sec.  1. 

DecisionB 

Ck>nfirmation  of  a  sale  by  a  master  relates  to  final  process  and  may 
be  determined  in  vacation.  Central  Trust  Co.  v.  Sheffield,  etc.,  Co., 
60  Fed.  R.  14. 

The  clerk's  office  is  always  open  for  the  purpose  of  moving  to  sup- 
press depositions  irregularly  taken.  Van  Hook  v.  Pendleton,  2  BkUchf, 
85;  Fed.  Cases,  16,852. 

Rule  II 

The  clerk's  office  shall  be  open,  and  the  clerk  shall  be  in 
cierk'8  office  open  on   attendance  therein,  on  the  first  Monday 

first    Monday    in    each        .  i        k  i  i> 

month;  for  what  pur-   01    cvery    month,    for    the    purpose    of 

poses. — Such    days  .    .  ^      .  ....  i 

caUed  rule-days.  receiving,    entering,    entertaining,    and 

disposing  of  all  motions,  rules,  orders,  and  other  proceedings, 
which  are  grantable  of  course  and  applied  for,  or  had  by  the 
parties  or  their  solicitors,  in  all  causes  pending  in  equity, 
in  pursuance  of  the  rules  hereby  prescribed. 

Promulgated  liar.  2.  1842.  1  How.  zlii. 

Rule  III 

Any  judge  of  the  Circuit  Court,  as  well  in  vacation  as  in 
What  orders,  rules,  etc..  ^"^»  ^^^-y^  ^^  chambers,  or  on  the 
ihSSeiTiJ;  SS'a^d  rule-days  at  the  clerk's  office,  make  and 
Tacation.  direct  all  such  interlocutory  orders,  rules, 

and  other  proceedings,  preparatory  to  the  hearing  of  all 
causes  upon  their  merits  in  the  same  manner  and  with  the 
Upon  reasonable  notice  Same  effect  as  the  Circuit  Court  could 
tS  r^Sfe'^Jtf  SSSi  make  and  direct  the  same  in  term, 
^^  *®^™-  reasonable    notice    of    the    application 

therefor  being  first  given  to  the  adverse  party,  or  his  so- 
licitor, to  appear  and  show  cause  to  the  contrary,  at  the 
next  rule-day  thereafter,  unless  some  other  time  is  assigned 
by  the  judge  for  the  hearing. 

Promulgated  Mar.  2,  1842.  1  How.  xlii. 
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Dedsions 
Rule  3  does  not  apply  to  a  motion  made  in  term  and  in  the  presence 
of  opposing  counsel.    McLean  v.  Lafayette  Bank,  3  McLean,  503; 
Fed,  Cases,  8,887. 

After  the  clos&  of  the  term  an  order  made  therein  as  a  general  rule 
must  stand;  but  orders  obtained  upon  motion  may  be  discharged  upon 
motion.    Eslava  v.  Mazange's  Adm.,  1  Woods,  623;  Fed.  Cases,  4,526. 

Rule  IV 
All  motions^  rules,  orders,  and  other  proceedings,  made 
and  directed  at  chambers,  or  on  rule-  au  motiorui.  ordew.  etc. 
days  at  the  clerk's  office,  whether  special  ^^rnm^h^'  bS^yb 
or  of  course,  shall  be  entered  by  the  °p*"  '°'  inspection, 
clerk  in  an  order  book,  to  be  kept  at  the  clerk's  office,  on 
the  day  when  they  are  made  and  directed;  which  book  shall 
be  open  at  all  office  hours  to  the  free  inspection  of  the 
parties  in  any  suit  in  equity,  and  their  solicitors.  And, 
except  in  cases  where  personal  or  other  notice  is  specially 
required  or  directed,  such  entry  in  the   when  entry  in  order 

,.,,,,,  ,  ,  rr><.     book     deemed     to     be 

order  book  shall  be  deemed  sufficient  miffioient  notice. 
notice  to  the  parties  and  their  solicitors,  without  further 
service  thereof,  of  all  orders,  rules,  acts,  notices,  and  other 
proceedings  entered  in  such  order  book,  touching  any  and 
all  the  matters  in  the  suits  to  and  in  which  they  are  parties 
and  solicitors.  And  notice  to  the  solicitors  shall  be  deemed 
notice  to  the  parties  for  whom  they  appear  and  whom  they 
represent,  in  all  cases  where  personal  notice  on  the  parties 
is  not  otherwise  specially  reouired.  Where  the  solicitors 
for  all  the  parties  in  a  suit  reside  in  or  near  the  same  town 
or  city,  the  judges  of  the  Circuit  Court  may,  by  rule,  abridge 
the  time  for  notice  of  rules,  orders,  or  other  proceedings  not 
requiring  personal  service  on  the  parties,  in  their  discretion. 

Promulgated  Mar.  2,  1842,  1  How.  xlii. 

Decisiona 

Motion  to  dismiss  a  bill  under  Equity  Rule  38  denied  where  pleas, 
etc.,  filed  were  not  entered  in  the  order  book  as  prescribed  by  Rule  4. 
Newby  v.  Oregon,  etc.,  Co.,  1  Satoy.  63;  18  Fed.  Cases,  10,145. 

Personal  notice  is  required  to  obtain  a  paper,  in  the  possession  of 
the  adverse  party,  to  be  used  in  evidence.  Bronson  v.  Kensey,  3 
McLean,  180;  4  Fed,  Cases,  1,927.  Contra  if  only  to  enable  party  to 
plead.    lb. 
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Special  motions  require  notice  to  the  advexBe  party.  United  States 
V,  Parrott,  1  McAU,  447;  27  Fed.  Cases,  15,999.  \ 

Motion  to  dissolve  an  injunction  must  be  personal,  or  by  setting  it 
down,  and  sufficient  time  must  be  allowed  to  take  affidavits.  Wilkins 
V.  Jordan,  3  Wash,  C.  C.  226;  29  Fed,  Cases,  1,252. 

Rule  V 

AH  motions  and  applications  in  the  clerk's  office  for  the 
What  deemed  motiona  issuing  of  mesTie  process  and  final  process 
as  of  course.  ^q  enforce  and  execute  decrees;  for  fiUng 

bills,  answers,  pleas,  demurrers,  and  other  pleadings;  for 
making  amendments  to  bills  and  answers;  for  taking  bills 
pro  confesso:  for  filing  exceptions;  and  for  other  proceedings 
in  the  clerk's  office  which  do  not,  by  the  rules  hereinafter 
prescribed,  require  any  allowance  or  order  of  the  court  or 
of  any  judge  thereof,  shall  be  deemed  motions  and  applica- 
tions grantable  of  coiu'se  by  the  clerk  of  the  court.  But 
May  be  mispeaded  for  ^^^^  s^me  may  be  suspended,  or  altered, 
**""•  or  rescinded  by  any  judge  of  the  court, 

upon  special  cause  shown. 

Promulgated  liar.  2,  1842,  1  How.  xlii. 

Decisions 

Granting  of  a  dedimus  potestatem  is  not  a  matter  of  right.  United 
States  V.  Parrott,  1  McAll.  447;  27  Fed,  Cases,  15,999. 

The  distinction  between  a  motion  grantable  of  course  and  a  special 
one,  is  that  a  motion  that  requires  an  allowance  from  the  judge,  or  a 
notice  to  the  opposite  party,  is  ajspecial  one;  all  others  are  grantable 
of  course.    lb. 

All  questions  of  confirmation  of  a  sale  are  treated  as  relating  to  final 
process  and  may  be  determined  in  vacation.  Central  Trust  Ck).  v. 
Sheffield,  etc.,  CJo.,  60  Fed,  R,  16. 

Rule  VI 

All  motions  for  rules  or  orders  and  other  proceedings, 
Motions  not  aa  of  course  which  are  not  grantable  of  course  or 
di/*iSd^%S?ery^S  without  notice,  shall,  unless  a  different 
order  book.  ^jjj^^  ^^^  assigned  by  a  judge  of  the  court, 

be  made  on  a  rule-day,  and  entered  in  the  order  book,  and 
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shall  be  heard  at  the  rule-day  next  after  that  on  which 
the  motion  is  made.  And  if  the  adverse  party,  or  his  so- 
licitor, shall  not  then  appear,  or  shall  not  show  good  cause 
against  the  same,  the  motion  may  be  when  heard  ex  parte, 
heard  by  any  judge  of  the  court  ex  parte,  and  granted,  as 
if  not  objected  to,  or  refused,  in  his  discretion. 

Ftomulgated  liar.  2,  1842, 1  How.  xliii. 

Decisions 

A  motion  for  an  order  to  issue  a  writ  of  attachment  for  the  arrest  of 
a  person  guilty  of  violating  an  injunction  requires  notice  to  the  party 
charged.    Gray  v,  Chicago,  etc.,  Co.,  Woolw.  63;  10  Fed,  Cases f  5,713. 

Previous  notice  of  a  motion  for  the  appointment  of  a  receiver  is  not 
necessary,  when  counsel  of  the  opposite  party  is  present  in  court. 
McLean  v.  Lafayette  Bank,  3  McLean,  503;  16  Fed.  Cases,  8,887. 

Rule  VII — Process 

The  process  of  subpoena  shall  constitute  the  proper  mesne 
process  in  all  suits  in  equity,  in  the  first  First  process  subpoena, 
instance,  to  require  the  defendant  to  ^y^^^^^^r^^!^ 
appear  and  answer  the  exigency  of  the  <i"«8tra^io°- 
bill;  and,  unless  otherwise  provided  in  these  rules,  or  specially 
ordered  by  the  Circuit  Court,  a  writ  of  attachment,  and, 
if  the  defendant  cannot  be  found,  a  writ  of  sequestration, 
or  a  writ  of  assistance  to  enforce  a  delivery  of  possession, 
as  the  case  may  require,  shall  be  the  proper  process  to  issue 
for  the  purpose  of  compelling  obedience  to  any  interlocutory 
or  final  order  or  decree  of  the  court. 

Promulgated  Mar.  2,  1842.  1  How.  zUii. 

Statutory  Proviaions 

Rev.  Stats,  sec.  738.]  Suits  in  equity  against  absent  defendants 
to  subject  property  in  the  district  where  the  suit  is  brought,  defendants 
may  be  required  to  appear  by  order  published  as  the  court  shall  direct. 
The  decree  affects  only  the  defendant's  property. 

Rev.  Stats,  sec.  660.]  No  action,  suit,  proceeding  or  process  in  any 
Circuit  Court  shall  abate  or  be  rendered  invahd  by  reason  of  any  act 
changing  the  time  of  holding  such  court;  but  the  same  shall  be  deemed 
to  be  returnable  to,  pending,  and  triable  in  the  terms  established  next 
after  the  return-day  thereof. 

Rev.  Stats,  sec.  573.]    Similar  provision  relating  to  the  District  Court. 

Rev.  Stats,  sec.  740.]  If  there  are  two  or  more  defendants  residing 
in  different  districts  of  the  State,  suit  may  be  brought  in  either  district. 
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Rev.  Stats,  sec.  7d0.]  Every  marshal  and  his  deputy  shall  have 
power;  after  removal  from  office  or  expiration  of  his  term,  to  execute 
all  process  in  his  hands  at  the  time  of  removal  or  expiration  of  term. 

Rev.  Stats,  sec.  911.]  All  writs  and  processes  issuing  from  courts  of 
the  United  States  shall  be  under  the  seal  of  the  court  from  which  they 
issue,  and  be  signed  by  the  clerk  thereof.  Process  of  the  Supreme  and 
Circuit  Courts  bear  teste  of  the  chief  justice  of  the  Supreme  Court; 
of  the  District  Coiu^  bear  teste  of  the  judge  thereof.  All  processes 
bear  teste  from  the  day  of  issue. 

Rev.  Stats,  sec.  922.]  When  the  marshal  or  his  deputy  is  a  party 
to  the  cause  the  writs  and  precepts  therein  shall  be  directed  to  such 
disinterested  person  as  the  court  or  any  justice  or  judge  thereof  may 
appoint,  who  may  execute  and  return  the  same. 

Rev.  Stats,  sec.  948.]  Any  Circuit  or  District  Court  may  at  any  time, 
in  its  discretion,  and  upon  such  terms  as  it  may  deem  just,  allow  an 
amendment  of  any  process  returnable  to  or  before  it,  where  the  defect 
has  not  prejudiced,  and  the  amendment  will  not  injure,  the  party 
against  whom  such  process  issues. 

Rev.  Stats,  sec.  4063.]  Process  issued  from  any  United  States  or 
State  court,  against  the  person  or  goods  of  any  foreign  minister,  or 
against  the  person  of  the  domestic  servant  of  such  minister,-  is  void. 

Rev.  Stats,  sec.  4064.]  Person  and  attorney  obtaining,  and  officer 
executing,  such  process  subject  to  fine  or  imprisonment. 

Rev.  Stats,  sec.  4065.]  When  process  may  be  issued  against  persons 
in  the  service  of  foreign  ministers. 

DeciBions 

Jurisdiction  over  parties  is  acquired  only  by  a  service  of  process, 
or  their  voluntary  appearance.  If  necessary  defendants  decline  to 
appear  and  process  cannot  be  served  upon  them,  the  court  is  without 
jurisdiction  over  essential  parties  and  the  bill  must  be  dismissed. 
Hemdon  v.  Ridgway,  17  How.  424-425;  Dormitza  v.  Illinois,  etc.,  Co., 
6  Fed.  R.  217. 

The  court  has  no  authority  to  issue  process  to  another  State.  17 
How.  425. 

A  party  to  a  suit  which  as  to  him  is  an  original  proceeding  cannot 
be  brought  before  the  court  in  a  foreign  jurisdiction  by  an  order  for 
substituted  service,  and  its  service  upon  a  law  firm  retained  to  represent 
him,  but  who  are  not  legal  and  acknowledged  general  representatives. 
Shainwald  v.  Davids,  69  Fed.  R.  701. 

The  practice  as  to  substituted  service  stated.     lb.  702. 

The  special  order  of  service  authorized  by  Rev.  Slats,  sec.  738,  may 
be  had  without  the  issuance  of  a  subpoena,  where  the  bill  shows  the 
defendants  are  non-residents.  United  States  v.  American  Lumber 
Co..  80  Fed.  R.  309-314. 
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The  issuance  of  a  subpoena  against  a  non-resident  defendant  to  be 
served  in  another  district  is  not  the  commencement  of  a  suit,  but  a 
mere  nullity;  otherwise,  if  the  subpoena  is  delivered  to  the  proper 
officer  to  be  served  bona  fide,  and  on  failure  substituted  service  had. 
/&.  315-320. 

An  action  is  not  deemed  commenced  so  far  as  the  defendant  is  con- 
cerned, so  as  to  stop  the  running  of  a  statute  of  limitations  \mtil  ap- 
propriate process  has  been  issued  and  there  has  been  a  bona  fide  attempt 
to  serve  the  same.    lb,  316. 

Hdd,  under  the  law  as  it  eadsted  prior  to  the  Act  of  Mar.  3,  1887, 
that  although  no  civil  suit  may  be  brought  in  a  Federal  court  by 
original  process  in  any  district  where  the  defendant  is  not  a  resident 
or  b  not  found,  yet  by  sees.  2  and  4  of  the  Act  of  Mar.  3,  1875  (18 
Stat.  L.  470),  suits  commenced  in  the  State  courts  against  non-residents 
by  attachment  may  be  removed  into  the  Circuit  Courts  of  the  United 
States  and  there  determined.  The  legislation  authorizing  such  re- 
moval and  determination,  Heldf  constitutional.  United  States  v. 
Ottman,  1  Hughes,  313;  Fed.  Cases,  15,977. 

A  rule  to  show  cause  why  an  attachment  for  contempt  should  not 
issue  must  be  served  personally.  If  service  is  evaded  or  other  special 
cause  exists,  service  at  the  last  place  of  abode  of  the  party  is  deemed 
sufficient.     Hollingsworth  r.  Duane,  WaU,  Sr.  141;  Fed.  Cases,  6,617. 

An  attachment  for  contempt  must  be  entitled  with  the  names  of  the 
parties.    United  States  v.  Wayne,  1  WaU.  Sr,  134;  Fed.  Cases,  16,654. 

A  court  having  acquired  jurisdiction  of  a  person  or  property  cannot 
be  deprived  of  it,  and  no  other  coiu^  has  the  right  to  interfere  with 
such  custody  or  possession.  Ableman  v.  Booth,  21  How.  506;  In  re 
Johnson,  167  U.  S.  120-125. 

A  supplemental  bill  is  a  mere  adjunct  to  the  original  bill,  and  where 
the  parties  have  already  been  served  (or  have  appeared)  no  further 
subpoena  for  them  is  required  upon  a  supplemental  bill.  Shaw  v.  Bill, 
95  U.  S.  10-14. 

The  Circuit  Courts  can  issue  no  process  beyond  the  limits  of  their 
districts.    Tolland  v.  Sprague,  12  Pet.  300-330  (9-1105),  Jan.  T.,  1838. 

Independently  of  positive  legislation,  process  can  only  be  served  upon 
persons  within  the  same  district  where  issued.     Jb.  330. 

The  acts  of  Congress  adopting  the  State  process,  adopt  the  form 
and  mode  of  service,  only  so  far  as  the  persons  are  rightfully  within  the 
reach  of  such  process.    lb.  330. 

No  jurisdiction  can  be  acquired  (even  as  against  property)  by  at- 
taching property  of  a  non-resident  defendant  pursuant  to  State  attach* 
ment  laws.     The  right  to  attach  property  to  compel  the  appearance 
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of  persons  may  be  used  only  when  such  persons  are  amenable  to  the 
process  of  the  court  in  personam.    lb,  330. 

Dissenting  opinion  upon  the  holding  that  the  Circuit  Courts  have 
not  the  power  to  issue  process  of  attachment  against  property  of  a 
debtor,  not  an  inhabitant  of  United  States.    lb,  336. 

A  court  does  not  acquire  jurisdiction  of  a  foreign  corporation  resi- 
dent of  another  district;  by  attaching  property  within  its  jurisdiction. 
Day  V.  Rubber  Co.,  1  Blatchf.  630;  Fed,  Cases,  3,685. 

Rev,  Stats,  sec.  738  refers  to  a  lien  existing  anterior  to  the  ^uit  and 
not  one  caused  by  the  institution  of  the  suit  itself.  Dormitzer  v, 
Illinois,  etc.,  Co.,  6  Fed.  R.  217-218. 

A  foreign  attachment  cannot  be  maintained  in  the  Circuit  Court 
against  a  principal  defendant  unless  he  is  an  inhabitant  of  the  district 
where  the  suit  is  brought,  or  is  found  within  it  at  the  time  he  is  served 
with  process.  Service  upon  a  garnishee  within  the  district  is  not 
sufficient  to  found  a  judgment  against  the  principal.  Richmond  v, 
Dreyfous,  1  Sumn,  131;  20  Fed,  Cases,  11,799. 

The  Judiciary  Act  of  1789  does  not  contemplate  compulsory  process 
against  any  person  not  an  inhabitant  of  or  found  within  the  district. 
Picquet  v.  Swan,  5  Mason,  35;  Fed.  Cases,  11,134. 

Where  no  service  is  made  on  a  defendant  not  found  in  the  district,  an 
attachment  levied  on  property  of  such  non-resident  defendant  is  void, 
and  his  subsequent  appearance  does  not  waive  its  invalidity.  Noyes 
V.  Canada,  30  Fed.  R.  665. 

A  suit  begun  in  a  State  court  by  attachment  of  property  and  re- 
moved into  the  Federal  court  upon  petition  of  defendant,  will  not  be 
dismissed  upon  motion  of  the  defendant  for  want  of  jurisdiction. 
Whether  the  court,  by  removal  proceedings,  had  acquired  full  juris- 
diction of  the  person  of  the  defendant,  or  might  retain  the  case  as  a 
proceeding  in  rem,  not  decided.  Purdy  v,  Wallace  MQller  Co.,  81 
Fed,  R,  513-517. 

The  Act  of  Aug.  13,  1888,  c.  866,  sec.  1,  "that  no  suit  shall 
be  brought  in  the  Circuit  Court  against  any  person  by  any  original 
process  ...  in  any  other  district  than  that  whereof  he  is  an 
inhabitant,''  applies  only  to  suits  commenced  in  that  court;  it  is  no 
bar  to  the  jurisdiction  of  the  Circuit  Court  of  a  case  removed  to  it  from 
a  State  court,  that  defendant  is  not  a  resident  of  the  district;  and  that 
the  State  court  had  acquired  jurisdiction  by  foreign  attachment. 
Crocker  N.  Bk.  v.  Pagensticker,  44  Fed,  R,  705;  Richmond  v.  Bnx>k- 
ings,  48  Fed,  R,  241. 
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The  provision  of  sec.  11  of  the  Judiciary  Act  of  1789,  that  no  civil 
suit  shall  be  brought  by  original  process  in  any  other  district  than  that 
of  which  the  defendant  is  an  inhabitant  or  shall  be  found  at  the  time 
of  serving  the  writ,  was  not  repealed  by  the  provision  of  the  Bankrupt 
Act  nor  by  sec.  6  of  the  Act  of  June  1,  1872,  Rev,  Stats,  sec.  915,  adopt- 
ing existing  provisions  of  State  laws,  allowing  the  attachment  of 
property.     Nazro  v,  Cragin,  3  DiU.  474;  Fed.  Cases,  10,062. 

Sec.  915,  Rev.  Stats.,  is  to  be  read  in  connection  with  sec.  739,  Rev, 
Stats.,  and  authorizes  an  attachment  or  garnishment  only  when  the 
court  has  acquired  jurisdiction  of  the  defendant.  Ex  parte  Railway 
Co.,  103  U.  S.  794;  Lachett  v.  Rumbaugh,  45  Fed.  R.  23-^;  Chittenden 
V.  Darden,  2  Woods,  437;  Fed.  Cases,  2,688. 

In  proceedings  under  the  Act  of  June  1,  1872,  sec.  738,  Rev.  Stats., 
personal  service  should  be  secured  when  practicable.  The  order  for 
appearance  must  be  made  by  the  court  (in  term)  upon  proper  showing 
on  oath.     Bronson  v.  Keokuk,  2  Dill.  498;  Fed.  Cases,  1,928. 

Rev.  Stats,  sec.  740  providing  that  if  there  are  two  or  more  defend' 
ants  residing  in  different  districts  of  the  State,  the  suit  may  be  brought 
in  either  district,  was  not  repealed  by  the  Judiciary  Acts  of  1875,  1887, 
1888,  providing  that  no  cixnl  suit  shall  be  brought  against  any  person 
in  any  other  district  than  that  whereof  he  is  an  inhabitant.  Goddard 
V.  MaiUer,  80  Fed.  R.  422. 

Substituted  service  upon  complainant's  attorney  is  allowed  upon 
filing  a  cross-bill.  The  application  of  the  rule  for  substituted  service 
is  denied  to  cross-bills  relating  to  new  and  independent  causes  of  action 
in  which  the  complainant's  attorney  has  not  been  retained.  Fidelity 
Trust  &  S.  V.  Co.  V.  Mobile  St,  Ry.  Co.,  53  Fed.  R.  850-852. 

Service  of  process  upon  the  president  of  a  non-resident  corporation, 
not  doing  business  in  the  State  where  suit  is  brought,  while  temporarily 
within  the  district,  does  not  confer  jurisdiction.    lb.  853. 

Service  of  process  upon  an  officer,  agent,  or  director  of  a  foreign  cor- 
poration within  a  State  is  not  of  itself  sufficient  imless  the  corporation 
does  business  or  has  property  within  the  State  or  has  some  designated 
agent  for  the  receipt  of  service.  Reilly  v,  Philadelphia  &  R.  Ry.  Co., 
109  Fed.  R.  349-350. 

A  corporation  sued  in  a  State  court  is  not  made  subject  to  its  juris- 
diction to  enable  such  State  court  to  render  a  judgment  entitled  to 
full  faith  in  the  courts  of  another  State,  by  service  of  summons  upon 
its  president  temporarily  within  the  State,  where  it  is  neither  incor- 
porated nor  does  business  within  the  State  nor  has  any  agent  or  prop- 
erty therein;  and  by  appearing  specially  in  the  State  court  for  the 
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sole  purpose  of  petitioning  for  removal  of  the  suit  into  a  Federal  court 
it  does  not  waive  the  right  to  object  to  the  sufficiency  of  the  service. 
Goldey  v.  Morning  News,  156  U,  S.  518-526. 

Valid  service  of  process  in  personal  actions  cannot  be  made  upon 
an  officer  of  a  corporation  neither  incorporated  nor  doing  business  in 
the  State,  who  is  casually  within  the  State.    lb.  522. 

No  judicial  process  can  have  lawful  authority  outside  of  the  limits 
of  the  jurisdiction  of  the  court  or  judge  by  whom  it  is  issued;  any  at- 
tempt to  enforce  it  beyond  these  boundaries  is  nothing  less  than  law- 
less violence.  Ableman  v.  Booth  (United  States  v.  Booth),  21  Haw, 
506-524  (16-176),  Dec.  T.,  1858. 

The  exemption  from  service  of  process  in  any  district  of  which  the 
defendant  is  not  an  Inhabitant  is  a  privilege  which  may  be  waived; 
where  a  defendant  appears  without  objection  to  the  service  it  is  a 
waiver  of  irregularity  therein.  Gracia  v.  Pahner,  8  Wheat,  69&-700. 
(5-719). 

The  judicial  power  (conferred  upon  Federal  courts)  extends  to  all 
cases  in  law  or  equity  arising  under  the  Constitution  and  laws  of  the 
United  States,  but  where  suits  are  to  be  brought  is  prescribed  by 
the  statutes  enacted  by  Congress.  The  eleventh  section  of  the  Judiciary 
Act  of  1789  required  personal  service  of  process  within  the  district 
where  the  suit  is  brought,  even  if  the  defendant  be  an  inhabitant  of 
another  State.  Chaffee  v.  Hayward,  20  How,  208-215  (15-852), 
Dec.  T.,  1857. 

Jurisdiction  of  the  person  of  a  defendant  can  only  be  obtained  in  a 
civil  action  by  service  of  process  on  his  person  within  the  district  where 
the  suit  is  instituted.    lb.  215. 

The  Act  of  Congress  of  Mar.  3,  1873  (17  SUU.  L.  508),  directing  suit 
by  the  United  States  against  the  Union  Pacific  Railway,  provided  that 
subpoena  should  run  into  any  district  and  be  served  by  the  marshal 
of  such  district,  Heldf  the  act  was  constitutional  and  within  the  power 
conferred  by  the  Constitution.  The  discretion  of  Congress  as  to  the 
territorial  limits  of  the  courts  among  which  it  shall  distribute  the 
judicial  power  is  unrestricted,  except  as  to  the  Supreme  Court.  United 
States  V.  W.  P.  R.  R.  Co.,  98  U.  S.  569-604  (25-150),  Oct.  T.,  1878. 

It  would  have  been  competent  for  Congress  to  have  organized  a 
judicial  system  analogous  to  that  of  England,  with  authority  to  exer- 
cise jurisdiction  all  over  the  limits  of  the  Federal  Government.    /&.  604. 

A  corporation  cannot  be  deemed  to  be  found  within  the  meaning 
of  sec.  11  of  the  Judiciary  Act  of  1789,  to  be  served  by  or  through  its 
officers  out  of  the  State  by  which  it  is  created.  Myers  v.  Dorr,  13 
Blatchf.  22;  Fed.  Cases,  9,988. 
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No  one  shall  be  condemned  in  his  person  or  property  without  notice 
and  an  opportunity  to  be  heard  in  his  defense.  Where  the  law  directs 
that  service  be  made  at  a  person's  ''usual  place  of  abode''  it  means 
at  his  then  present  place  of  residence  and  not  his  last  place  of  abode 
from  which  he  has  moved  away.  Earl  v.  McVeigh,  91  U.  S.  50^509 
(23-400),  Oct.  T.,  1875. 

Congress  may  undoubtedly  prescribe  the  forms  and  modes  of  pro- 
cedure in  the  judicial  tribunals  it  establishes  to  carry  into  execution  the 
judicial  powers  delegated  to  it  by  Congress.  Steamer  St.  Lawrence, 
1  Black.  522-528  (17-183),  Dec.  T.,  1863. 

It  is  competent  for  Congress  to  provide  for  extraterritorial  service 
of  process  so  long  as  such  service  does  not  violate  the  constitutional 
guaranty  of  due  process  of  law.  United  States  v,  Crawford,  47  Fed.  R. 
561. 

Rule  VIII 

Final  process  to  execute  any  decree  may,  if  the  decree  be 
solely  for  the  payment  of  money,  be  by  Execution  to  enforce 
a  writ  of  execution,  in  the  form  used  in  ^«^®«» '°''  ™oney. 
the  Circuit  Court  in  suits  at  common  law  in  actions  of 
assumpsit.  If  the  decree,  be  for  the  performance  of  any 
specific  act,  as,  for  example,  for  the  execution  of  a  conveyance 
of  land  or  the  delivering  up  of  deeds  or  other  documents, 
the  decree  shall,  in  all  cases,  prescribe  the  time  within  which 
the  act  shall  be  done,  of  which  the  defendant  shall  be  bound, 
without  further  service,  to  take  notice;   Defendant    bound    to 

and   upon  affidavit   of  the   plaintiff,   filed     performance  of  decree 

in  the  clerk's  office,  that  the  same  has  not  been  complied 
with  within  the  prescribed  time,  the  clerk  shall  issue  a  writ 
of  attachment  against  the  delinquent  Decree  enforced  by  at- 
party,  from  which,  if  attached  thereon,  tion. 
he  shall  not  be  discharged,  unless  upon  a  full  compliance 
with  the  decree  and  the  payment  of  all  costs,  or  upon  a 
special  order  of  the  court,  or  of  a  judge  thereof,  upon  motion 
and  affidavit,  enlarging  the  time  for  the  performance  thereof. 
If  the  delinquent  party  cannot  be  found,  a  writ  of  seques- 
tration shall  issue  against  his  estate  upon  the  return  of 
non  est  inventus  j  to  compel  obedience  to  the  decree. 

Promulgated  lliar.  2,  1842.  1  How,  xliii. 
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Statutory  Provisions 

Rev,  Stats,  sec.  985.]    Executions  run  into  all  the  districts  of  a  State. 
Rev.  Stats,  sec.  986.]    Executions  in  favor  of  the  United  States  run 
into  every  State  and  Territory. 

Decisions 

A  marshal  has  no  right  to  receive  other  than  lawful  money  of  the 
United  States  in  discharge  of  an  execution;  if  he  does  so  without  plain- 
tiff's authority  the  court  will  refuse  to  quash  a  second  fieri  facias. 
Griffin  V.  Thompson,  2  How.  244-256. 

A  motion  against  the  marshal  to  compel  him  to  pay  over  money  col- 
lected is  not  a  new  suit  and  the  residence  of  the  parties  need  not  be 
averred.     Gwin  v.  Breedlove,  2  How.  29-34. 

It  is  a  wellH9ettled  principle  of  law  that  if  an  execution  come  into 
the  hands  of  a  sheriff  to  be  executed  he  is  bound  to  complete  the  execu- 
tion, though  his  term  of  office  has  expired.  The  same  rule  applies  to 
a  marshal.     McFarlane  v.  Gwin,  3  How.  717.     See  sec.  790,  Rev.  Stats. 

The  Circuit  Court  may  by  rule  adopt  the  law  of  a  State  giving  a  lien 
by  attachment  in  a  suit  in  equity.  Steam  Stone  Cutter  Co.  v.  Jones, 
13  Fed.  R.  567-577-582. 

Rule  8  does  not  apply  to  a  mesne  attachment  in  an  equity  suit,  and 
there  is  nothing  inconsistent  with  the  rule  in  having  such  an  attach- 
ment, where  a  special  rule  of  court  authorizes  it.    lb,  581. 

Rule  IX 

When  any  decree  or  order  is  for  the  delivery  or  possession, 

When  Dartjr  may  have   ^P^^  P^oof  made  by  affidavit  of  a  de- 
writ  of  assistance.         mand  and  refusal  to  obey  the  decree  or 

order,  the  party  prosecuting  the  same  shall  be  entitled  to  a 
writ  of  assistance  from  the  clerk  of  the  court. 

Fromulsated  Mar.  2,  1842,  ]  How.  xliv. 

Decisions 

The  right  to  employ  this  writ  is  only  against  parties  to  the  suit  and 
those  coming  in  under  them  after  suit  conmienoed.  Thompson  v. 
Smith,  1  DtU.  458;  Fed.  Cases,  13,977. 

The  writ  of  assistance  is  the  appropriate  process  to  place  a  purchaser 
of  mortgaged  premises  in  possession  after  receipt  of  the  master's  deed. 
Terrell  v.  Allison,  21  Wall.  289-291. 

One  who  undertakes,  during  the  pendency  of  a  suit  regarding  real 
estate,  to  acquire  rights  therein  imder  the  defendant,  may  be  dispos- 
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sessed  by  a  writ  of  possession,  and  a  court  of  equity  is  without  jurisdic- 
tion to  give  relief  to  such  evicted  person  until  he  has  established  his 
title  at  law.    Lacassagne  v.  Chapuis,  144  U.  S.  11&-124. 

It  is  well  settled  in  regard  to  land  that  when  a  suit  is  pending  in 
regard  to  it  a  person  who  purchases  imder  the  defendant  pendente  lite 
is  subject  to  the  operation  of  the  writ  of  possession,  if  one  is  finally 
issued  on  a  judgment  in  the  suit.  Walden  v.  Bodley,  9  How,  34-39; 
Tilton  V,  Cofield,  93  U.  S.  163;  County  of  Warren  v,  Marcy,  97  U.  S. 
96-105;  Union  Trust  Co.  v.  Southern  Navigation  Co.,  130  U,  S,  565- 
571;  Mellen  v.  Moline  Iron  Works,  131  U,  S.  352-371. 

A  writ  of  assistance  will  be  granted  when  the  defendants  in  a  creditor's 
bill  refuse  to  surrender  under  the  decree.  Pratt  v.  Burr,  5  Bias.  36; 
Fed.  Casee,  11,372. 

In  this  case  there  was  a  default  decree  on  a  bill  alleging  that  goods 
purchased  of  plaintiff  had  been  transferred  by  debtor  in  payment  of 
land  claimed  after  decree  as  homestead  by  defendant. 

Rule  X 

Every  person,  not  being  a  party  in  any  cause,  who  has 
obtained  an  order,  or  in  whose  favor  an   Penons  not  parties  mav 

,  1     11    1  1  1  1     11    1         enforce  orders  obtained; 

order  shall  have  been  made,  shall  be  liable  to  like  process, 
enabled  to  enforce  obedience  to  such  order  by  the  same 
process  as  if  he  were  a  party  to  the  cause;  and  every  person, 
not  being  a  party  in  any  cause,  against  whom  obedience  to 
any  order  of  the  court  may  be  enforced,  shall  be  liable  to 
the  same  process  for  enforcing  obedience  to  such  orders 
as  if  he  were  a  party  in  the  cause. 

PMmulgated  Biar.  2,  1842,  1  How,  xliv. 

Deciflions 

A  subsequent  purchaser  from  a  purchaser  at  a  master's  sale  is  not 
entitled  as  of  right  to  assistance  to  obtain  possession  of  premises 
purchased  under  decree  by  his  grantor;  yet  where  the  court  has  ordered 
a  receiver  to  turn  over  property  sold  under  decree  to  the  assignee  of  a 
purchaser,  such  assignee  is  entitled  to  the  benefit  of  Rule  10.  Farmers' 
L.  &  T.  Co.  V,  Chicago  &  Atl.  Ry.  Co.,  44  Fed.  R.  653-659. 

Rule  XI — Service  of  Process 
No  process  of  subpoena  shall  issue  from  the  clerk's  office 
in  any  suit  in   equity  until  the  bill  is   subnosna  not  to  issue 
filed  m  the  office.  "^^  ^^  ^^' 

Promulgated  Mar.  2.  1842,  1  How.  xliv. 
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Deciflionfl 

An  action  ia  not  begun  so  far  as  the  defendant  is  concerned  by  the 
mere  filing  of  a  bill  which  alone  will  not  prevent  the  operation  of  a 
statute  of  limitation  unless  process  is  taken  out  and  a  bona  fide  attempt 
made  to  serve  it.  United  States  v.  American  Lumber  Co.,  80  Fed,  R. 
309-316. 

When  a  complainant  has  in  good  faith  obtained  process  or  done  all 
that  is  necessary  to  obtain  process  to  bring  a  defendant  before  the 
court  his  suit  is  begun  as  to  that  defendant  within  the  meaning  of 
sec.  8  of  the  Act  of  Mar.  3,  1875  (sec.  738,  Rev.  State,).  Bisbee  v, 
Evans,  17  Fed,  R,  474. 

Rule  XII — Service  of  Process 

Whenever  a  bill  is  filed  the  clerk  shall  issue  the  process  of 
Return  of  subpcena.  subpoena  thereon  as  of  course,  upon  the 
application  of  the  plaintiff  which  shall  contain  the  Christian 
names,  as  well  as  the  surnames  of  the  parties,  and  shall  be 
returnable  into  the  clerk's  office  the  next  rule-day,  or  the 
next  rule-day  but  one,  at  the  election  of  the  plaintiff  oc- 
curring after  twenty  days  from  the  time  of  the  issuing  thereof. 
Memo  at  bottom.  At  the  bottom  of  the  subpoena  shall  be 
placed  a  memorandum,  that  the  defendant  is  to  enter  his 
appearance  in  the  suit  in  the  clerk's  office  on  or  before  the 
day  at  which  the  writ  is  returnable;  otherwise  the  bill  may 
be  taken  pro  confesso.     Where  there  are  more  than  one 

Separate  or  joint  sub-  defendant,  a  writ  of  subpoena  may,  at 
P*^°"*  the  election  of  the  plaintiff,  be  sued  out 

separately  for  each  defendant,  except  in  the  case  of  husband 
and  wife  defendants,  or  a  joint  subpoena  against  all  the 
defendants. 

Promulgated  Mar.  2,  1842,  1  How.  xliv. 

Decisions 

The  subpoena  is  issued  by  the  clerk  as  of  course.  United  States  v. 
American  Lumber  Co.,  80  Fed.  R,  309-313. 

The  subpoena  must  be  served  on  the  defendant  twenty  days  before 
the  return-day.  Bill  filed  July  11,  1842,  the  1st  day  of  August  being 
Monday,  the  return-day  was  first  Monday  in  September.  Treadwell  v. 
aeveland,  3  McLean,  283;  Fed,  Cases,  14,155. 

A  return  that  notice  has  been  served  on  defendant,  Held  to  refer  to 
the  memorandum  at  the  bottom  of  the  subpoena.  Allen  v.  Blunt,  1 
Blatckf.  480;  Fed.  Cases,  215. 
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Under  the  Act  of  May  4,  1858  (sec.  740,  Rev,  Stats.),  a  bill  averring 
residence  of  the  defendants  in  different  districts  of  the  State  may  pray 
process  in  duplicate  for  execution  by  the  respective  marshals.  Wenter 
V,  Ludlow,  16  Leg.  Int.  332;  Fed.  Cases,  17,891,  p.  341. 

Under  Rev.  Stats,  sec.  740  a  subpcena  issued  in  a  suit  pending  in  one 
district  may  be  served  in  another  district  of  the  same  State.     lb. 

Under  the  Act  of  Feb.  28,  1839,  sec.  737,  Rev.  Stats.,  if  the  parties 
to  a  joint  contract  are  served  with  process  it  need  not  appear  that  one, 
a  non-resident  of  the  district  where  suit  is  brought,  was  served  within 
the  district.     McCloskey  v.  Cobb,  2  Band.  16;  Fed.  Cases,  8,702. 

Two  or  more  defendants,  residents  and  inhabitants  of  different  dis- 
tricts of  the  same  State,  may  be  sued  in  either  district.  Sec.  740, 
Rev.  Stats.,  not  having  been  repealed  by  the  provision  of  the  Act  of 
Mar.  3,  1887.  In  such  suit  the  clerk  should  issue  a  duplicate  subpoena 
as  provided  in  that  section.  John  D.  Park  &  Sons  Co.  v.  Bruen,  133 
Fed.  R.  806-807. 

The  decisions  upon  this  point  are  not  uniform.     lb. 

Under  the  Act  of  Mar.  3,  1887,  the  defendant  is  liable  to  suit  in  the 
district  of  plaintiff's  residence,  where  jurisdiction  is  founded  upon 
diversity  of  citizenship.     Jewett  v.  Garrett,  47  Fed.  R.  625-630. 

That  a  defendant  is  a  non-resident  or  absent  may  be  shown  by 
affidavit  or  other  evidence.  The  order  for  appearance  authorized  by 
sec.  738,  Rev.  Stats.,  is  not  a  subpoena  or  a  summons  within  the  meaning 
of  Rules  15  and  17.     Forsyth  v.  Pierson,  9  Fed.  R.  801-803. 

The  privilege  of  exemption  from  suit  outside  of  the  district  of  in- 
habitance,  given  by  the  Act  of  Mar.  3,  1887,  may  be  waived  by  a  gen- 
eral appearance  or  by  pleading  to  the  merits.  An  objection  to  juris- 
diction made  for  the  first  time  by  motion  in  arrest  of  judgment  is  too 
late.     Southern  Ex.  Co.  v.  Todd,  56  Fed.  R.  104-106. 

Appearance  and  pleading  to  the  merits  will  not  dispense  with  the 
requirement  of  the  Act  of  Mar.  3,  1887,  that  either  the  plaintiff  or  de- 
fendant must  be  a  citizen  of  the  State  in  which  the  suit  is  brought,  the 
requirement  being  jurisdictional.  Central  Trust  Co.  v.  Va.  T.  &  C. 
Steel  Co.,  55  Fed.  R.  769-773. 

Where  the  bill  itaelf  shows  that  the  defendants  are  non-residents 
the  only  legal  way  they  can  be  served  with  process  is  by  the  special 
order  of  service  required  by  sec.  738,  Rev.  Stats.  United  States  v. 
American  Limiber  Co.,  80  Fed.  R.  309-310. 

Where  the  bill  does  not  disclose  the  absence  or  non-residence  of  the 
defendants  the  issuance  of  the  subpcena  will  be  dispensed  with  where 

21 


322  RULES    OF    THE    COURTS    OF    EQUITY 

the  affidavit  required  by  sec.  738,  Rev.  Stats.,  is  filed,  but  the  better 
practice  is  to  allow  the  subpoena  to  be  issued  and  return  made.  lb.  314. 
It  is  a  cardinal  principle  of  jurisprudence  that  process  of  a  court 
cannot  extend  beyond  the  territorial  jurisdiction  of  the  court,  and 
unless  expressly  authorized  by  law  process  issued  by  a  Federal  court 
cannot  be  served  outside  the  territory  over  which  it  has  jurisdiction. 
Sec.  738,  Rev.  Stats.,  does  not  authorize  the  issuance  of  process  to  be 
served  beyond  the  jurisdiction  of  the  court.     lb.  311-^12. 

The  principle  that  no  court  can  acquire  jurisdiction  over  the  person 
of  a  defendant  except  by  personal  service  of  notice  within  the  juris- 
diction or  waiver  of  summons  and  voluntary  appearance  is  applicable 
to  all  courts  of  justice.  Caledonian  Goal  Co.  v.  Baker,  196  U.  S.  432- 
444  (49-545),  Oct.  T.,  1904. 

The  filing  of  a  petition  for  removal  of  a  cause  to  a  Federal  court, 
though  in  general  terms,  does  not  amount  to  a  general  appearance,  but 
is  a  special  appearance  only,  and  every  question,  including  want  of 
jurisdiction  of  the  person  of  defendant,  may  be  made  and  is  open  for 
determination  in  the  Federal  court.  Wabash  W.  Ry.  v.  Brow,  164 
U.  S.  271-279  (41-435),  Oct.  T.,  1896. 

The  safer  practice  is  to  have  the  petition  express  that  the  appear- 
ance is  special  to  apply  for  removal.  Goldey  v.  Morning  News,  156 
U.  S.  518. 

For  further  cases  imder  this  head  see  cases  cited  under  Rule  7. 

Rule  XIII — Service  of  Process 

The  service  of  all  subpoenas  shall  be  by  a  delivery  of  a  copy 
Service  of  subpoena,  thereof  by  the  officer  serving  the  same 
to  the  defendant  personally,  or  by  leaving  a  copy  thereof, 
at  the  dwelling  house  or  usual  place  of  abode  of  each  de- 
fendant, with  some  aduit  person  who  is  a  member  or  resident 
in  the  family. 

Promulgated  Mar.  2,  1842,  1  How.  xliv. 
Amended  May  3,  1875,  21  WaU.  v. 

Statutory  Provisions 

Rev.  Stats,  sec.  740.]  If  there  are  two  or  more  defendants  residing 
in  different  districts  of  a  State  suit  may  he  brought  in  either  district 
and  process  run  to  the  marshal  of  the  other  district  when  endorsed  by 
the  clerk.  Probably  not  repealed  by  the  Act  of  1887,  though  decisions 
are  conflicting.  See  New  Jersey,  etc.,  Co.  v.  Chormann,  105  Fed.  R. 
532. 
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Rev.  Stata.  sec.  742.]  When  land  lies  in  different  districts  of  a  State, 
process  may  run  into  both.  See  sec.  8  of  Act  of  Mar.  3,  1875,  ch.  137, 
which  is  a  substitute  for  sec.  738,  Rev.  Stata. 

Decisions 

Substituted  service  of  the  subpoena  to  answer  should  not  be  allowed 
unless  on  the  face  of  the  bill  there  is  merit.  Muhlenburg  County  v. 
Citizens  N.  Bank,  65  Fed.  R.  537. 

A  court  has  no  jurisdiction  over  a  citizen  of  another  Stat»  tempora- 
rily in  a  district  where  process  issued.  Smith  v.  Tuttle,  5  Biea,  195; 
Fed.  Caaea,  13,120. 

Held,  in  a  suit  at  law,  that  under  the  Act  of  1887  service  on  a  de- 
fendant while  temporarily  in  the  district  of  plaintiff's  residence,  and 
within  the  territorial  jurisdiction  of  the  court,  is  valid.  Jewett  v. 
Garrett,  47  Fed.  R.  625. 

Personal  service  of  subpoena  must  be  made  on  each  defendant  or 
by  leaving  a  copy  for  each  at  his  or  her  usual  place  of  abode  with  some 
adult  member  of  the  family.     O'Hara  v.  MacConnell,  93  U.  8.  150. 

Robinson  v.  Cothcart,  2  Cr.  C.  C.  590,  Fed.  Caaea,  11,946,  holding 
where  husband  and  wife  are  parties  service  on  the  husband  alone 
good,  decided  under  the  old  rules  which  were  amended  in  1875. 

Rule  complied  with  if  service  at  the  door  outside  the  dwelling. 
Phoenix  Ins.  Co.  v.  Wulf,  1  Fed.  R.  775. 

A  return  served  on  ''an  adult  person  who  is  a  resident  in  the  place 
of  the  abode ''  of  the  defendant  not  a  compUance  with  Rule  13.  Blythe 
V.  Hinckley,  84  Fed.  R.  228. 

Under  the  rule  that  the  writ  be  served  personally  or  if  defendant  be 
not  found,  by  leaving  a  copy  thereof  at  his  or  her  residence  or  usual 
place  of  abode,  a  return  ''Executed  on  the  defendant  H.  by  leaving  a 
true  copy  at  his  residence"  not  in  conformity  with  the  rule.  Harris  v. 
Hardeman«  14  How.  334. 

Under  a  State  statute  allowing  notice  of  a  suit  to  be  posted  upon  the 
front  door  of  defendants'  "usual  place  of  abode"  if  defendant  not 
living  or  having  his  home  in  the  house,  posting  notice  at  last  place  of 
abode  not  a  comphance  with  statute.     Earle  v.  McVeigh,  91  U.  S.  503. 

In  a  suit  by  junior  mortgagees,  holders  of  prior  liens  cannot  be  made 
parties  except  by  service  of  process  or  voluntary  appearance.  No 
general  notice  requiring  them  to  present  their  claims  will  bind  them. 
Young  V.  Montgomery,  etc.,  R.  Co.,  2  Wooda,  606;  Fed.  Caaea,  18,166. 
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When  a  defendant  does  not  reside  in  the  State  where  suit  is  brought, 
but  is  served  with  process  there,  he  may  plead  the  matter  in  abatement. 
If  he  does  not  plead  it  in  abatement,  he  cannot  afterwards  set  it  up 
unless  it  appears  on  the  face  of  the  bill.  Searles  v.  J.  P.  &  M.  R.  Co., 
2  Woods,  621 ;  Fed.  Cases,  12,586. 

If  service  cannot  be  made  as  required  by  Rule  13  the  court  has  no 
power  to  order  service  by  publication  or  otherwise.  Hyslop  v.  Hop- 
pock,  5  Ben,  533;  Fed.  Cases,  6,989  (except  in  the  cla^s  of  cases 
prescribe,  by  sec.  738,  Rev.  Stats.). 

New  parties,  not  connected  with  plaintiff  in  the  original  suit,  cannot 
be  required  by  constructive  service  to  appear  to  an  ancillary  suit. 
Bowen  v.  Christian,  16  Fed.  R.  729. 

In  cases  other  than  embraced  in  sec.  738,  Rev.  Stats.,  Federal  courts 
have  no  power  to  effect  non-residents  by  constructive  service.  Parsons 
V.  Howard,  2  Woods,  1;  Fed.  Cases,  10,777. 

If  a  judgment  at  law  be  obtained  by  one  person  against  another  and 
an  injunction  be  applied  for,  a  service  of  subpoena  upon  the  attorney 
of  the  plaintiff  at  law,  if  his  client  live  out  of  the  State,  confers  juris- 
diction, because  the  subject  in  controversy  is  the  same.  Renter  v. 
Suckley,  2  Wash.^  C.  C.  465;  Fed.  Cases,  6,543. 

Where  defendant  sues  in  equity  in  the  same  Circuit  Court  a  non- 
resident plaintiff  at  law,  to  restrain  prosecution  of  the  action  at  law, 
service  of  subpoena  upon  such  plaintiff's  attorney  confers  jurisdiction. 
Segee  v.  Thomas,  3  Blatchf.  11;  Fed.  Cases,  12,633;  McDonald  v.  Selig- 
man,  81  Fed.  R.  756.  , 

A  bill  filed  in  a  Circuit  Court  of  the  United  States  to  enjoin  a  judg- 
ment of  that  court  is  not  considered  an  original  bill  but  a  continuation 
of  the  proceeding  at  law,  and  the  court  will  not  require  actual  service 
of  subpoena  on  the  defendant  if  he  were  a  party  to  the  judgment  at  law. 
Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  633. 

Notwitlistanding  Rules  13  to  16,  it  is  well  settled  that  in  ancillary 
proceedings  service  may  be  made  on  the  attorney  of  record,  or  on  some 
other  agent  of  the  defendant  in  such  proceedings,  with  the  same  effect 
as  though  made  in  strict  compliance  with  the  rule.  This  departure 
from  the  usual  method  involves  the  exercise  of  judicial  discretion  and 
something  on  record  to  support  it.  'Service  of  process  made  upon  the 
attorney  of  the  defendant  without  any  order  of  the  court.  Held  void. 
Gregory  v.  Pike,  79  Fed.  R.  520. 

Proceedings  original  under  English  Chancery,  Held  ancillary  in  the 
Federal  courts.    lb.  520. 
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■ 

An  injunction  bill  is  not  considered  an  original  bill  between  the  same 
parties  in  the  action  at  law;  but  if  other  parties  are  made  in  the  bill, 
as  to  them  it  is  an  original  bill.     Dunn  v.  CSarke,  8  Pet.  IS. 

9 

After  a  decree  disposing  of  the  issues  has  been  made,  it  is  not  com- 
petent for  one  of  the  parties,  without  service  of  new  process  or  appear- 
ance, under  title  of  the  original  cause,  to  institute  further  proceedings 
on  new  issues  although  connected  with  the  subject-matter  of  the  original 
litigation.     Smith  v.  Woolfolk,  115  U.  S.  143-148. 

The  practice  in  ancillary  suits  to  stay  proceedings  at  law,  and  cross- 
suits  in  equity,  stated.  Eckert  v.  Bauert,  4  Wash.  C.  C.  370;  Fed. 
Cases,  4,266;  Ward  v.  Seabry,  4  Wash.  C.  C.  426;  Fed.  Cases,  17,161; 
Ward  V.  Seabring,  4  Wash.  C.  C.  472;  Fed.  Cases,  17,160;  The  Cortes 
Co.  V.  Tennhauser,  9  Fed.  R.  226. 

Substituted  service  invalid  without  an  application  to  the  coiui^ 
setting  forth  the  circumstances  requiring  it,  and  an  order  obtained 
from  the  court  directing  service  be  made  and  that  such  service  when 
made  shall  answer  as  a  substitute  for  actual  service  on  the  party  repre- 
sented by  the  attorney  served.  Pacific  Railroad  v.  Missouri,  etc.,  Co., 
3  Fed.  R.  772-775. 

Substituted  service  is  proper  where  a  bill  is  brought  to  obtain  a  new 
trial  of  a  cause  at  law  in  the  same  court.  Oglesby  v.  Attrill,  14  Fed.  R. 
214-215. 

Suit  to  set  aside  a  decree  of  foreclosure  and  sale  is  not  a  continuation 
of  an  original  foreclosure  suit,  and  not  within  the  terms  of  sec.  738, 
Rev.  Stats.     Pacific  Railroad  v.  Missouri,  etc.,  Co.,  3  Fed.  R.  772-774. 

Whether  served  with  process  or  not  is  a  question  of  practice  and  not 
of  pleading  and  cannot  be  raised  by  demurrer.  Remedy  is  by  motion 
to  quash.     Robinson  v.  Nat.  Stock  Yards  Co.,  12  Fed.  R.  361. 

Whether  a  defendant  has  waived  the  personal  privilege  of  being 
sued  in  the  proper  district  cannot  be  ascertained  on  demurrer.     lb.  362. 

Loss  of  the  original  writ  after  service  does  not  affect  the  action;  it  is 
discretionary  with  the  court  to  supply  the  deficiency.  York  and 
C.  R.  R.  Co.  V.  Myers,  18  How.  246-253. 

In  proceedings  in  rem  the  defendant  is  not  boimd  beyond  the  particu- 
lar property;  any  decree  affecting  other  property  is  so  far  void.  Bos- 
well  V.  Otis,  9  How.  336. 

If  a  person  declines  to  receive  from  an  officer  a  paper  presented  for 
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service,  the  officer  may  deposit  it  in  any  convenient  place  in  the  presence 
of  the  party,  and  it  will  be  a  good  service.  Norton  v,  Meader,  4  Savoy. 
603;  Fed.  Cases,  10,351. 

A  party  going  into  another  State  under  process  of  a  court  is  exempt 
from  process  while  necessarily  in  attendance.  Brooks  v,  Farwell,  4 
Fed,  R,  167. 

While  in  another  State  attending  a  regular  examination  of  witnesses 
a  party  is  exempt  from  process  in  such  State.  Plimpton  v,  Winslow, 
9  Fed.  R.  365. 

Objections  to  service  of  subpoena  if  not  promptly  made,  deemed 
waived.     Matthews  v.  Puffer,  10  Fed.  R.  606. 

Process  from  the  Circuit  Court  cannot  be  served  without  the  district 
except  in  suits  in  equity  to  enforce  a  lien  or  claim  against  real  or  personal 
property  within  the  district,  and  also  in  case  of  an  action  brought  for 
infringement  of  a  patent  right.     Cely  v.  Griffin,  113  Fed.  R.  981. 

The  issuance  of  a  subpoena  against  non-residents,  and  sending  it  out 
of  the  district  in  which  only  it  could  be  served  and  to  persons  who  are 
without  power  to  serve  it  is  a  nullity.  United  States  v,  American 
Lumber  Co.,  85  Fed.  R.  827-832. 

See  cases  cited  imder  Jurisdiction  of  Federal  courts. 

A  return  which  declared  that  the  subpoena  had  been  handed  to  a 
person  at  the  domicil  of  the  defendant,  and  who  resided  at  said  domicil, 
the  defendant  being  absent,  was  held  insufficient  as  not  stating  it  was 
left  with  a  member  or  resident  in  the  family  of  the  defendant.  Von 
Roy  V.  Blackman,  3  Woods,  98;  Fed.  Cases,  16,997. 

A  non-resident  cannot  be  enticed  into  the  district  where  plaintiff 
resides  for  the  purpose  of  serving  process  upon  him;  if  served  by  such 
improper  means  the  service  is  void.  Union  Sugar  Refinery  v.  Mathies- 
Bon,  2  Cliff,  304-309;  Fed.  Cases,  14,398,  followed  in  Steiger  v.  Down, 
4  Fed,  R.  17-19. 

Service  upon  the  president  of  a  non-resident  corporation  not  doing 
business  in  the  jurisdiction,  while  temporarily  in  the  district,  is  a  nullity. 
Fidelity  Trust  &  S.  V.  Co.  v.  Mobile  St.  Ry.  Co.,  63  Fed.  R,  850-853. 

The  rule  annoimced  in  Ex  parte  Schollenberger,  96  U.  S.  369-377, 
and  New  England  Ins.  Co.  v.  Woodworth,  111  U.  S.  138-146,  that.a 
foreign  corporation,  by  doing  business  in  a  State  other  than  where 
incorporated,  consents  to  be  "found"  there  for  the  purpose  of  being 
sued,  within  the  meaning  of  the  Judiciary  Act  of  1789,  and  subsequent 
acts  including  the  Act  of  Mar.  3,  1875,  is  abrogated  by  the  Act  of  1887, 
which  omitted  the  clause  allowing  a  defendant  to  be  sued  in  the  district 
where  he  is  foimd.     Shaw  v.  Quincy  Mining  Co.,  145  U.  S.  444-448. 
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A  State  statute  requiring  a  foreign  corporation,  as  a  condition  to 
obtaining  a  permit  to  do  business,  to  authorize  service  of  process  on 
ils  agent  within  such  State,  may  subject  such  corporation  to  the  juris- 
diction of  a  State  court,  but  does  not  authorize  proceeding  in  contra- 
vention of  the  Act  of  Congress.  Southern  Pacific  Co.  v.  Denton,  146 
U,  S.  202-209. 

A  corporation,  by  doing  business  or  appointing  a  general  agent  in  a 
district  other  than  that  in  which  it  is  created,  does  not  waive  its  right, 
if  seasonably  availed  of,  to  insist  that  the  suit  should  have  been  brought 
in  the  latter  district.     In  re  Keasbey  Co.,  160  U.  S.  221-229. 

Irvine  v.  Lowry,  14  Pet.  293-299,  holding  that  an  appearance  in  a 
State  court  to  remove  is  a  waiver  of  objection  to  jurisdiction,  overruled 
by  Wabash  Ry.  v.  Brow,  164  U.  S.  271-279. 

Where  a  State  statute  requires  as  a  condition  imder  which  a  foreign 
corporation  may  do  business  within  the  State,  that  it  shall  appoint  a 
resident  agent  therein,  authorized  to  accept  service  of  process  in  any 
action  or  suit  pertaining  to  the  property,  business  or  transactions  of 
such  corporation  within  such  State,  to  which  such  corporation  shall 
be  a  party,  Heldf  that  foreign  corporations  could  not  be  coerced  to 
submit  to  litigate  any  controversy  which  did  not  pertain  to  either  its 
property  situated  within  the  State,  or  its  business  conducted  or  carried 
on  within  the  State  or  to  transactions  had  within  the  State.  Rutan 
V.  Johnson,  130  Fed.  R.  109. 

To  authorize  service  upon  an  officer  or  agent  of  a  foreign  corpora- 
tion, the  foreign  corporation  must  actually  or  substantially  be  engaged 
in  business  within  the  State,  transacted  by  some  agent  or  manager 
representing  such  corporation,  and  it  must  appear  that  the  local  statute 
provides  for  suit  against  such  foreign  corporation  which  has  been  per- 
mitted to  transact  business  within  the  State.  Buffalo  Glass  Co.  v. 
Mfg.'s  Glass  Co.,  142  Fed.  R.  273. 

Where  a  corporation  has  filed  with  the  authorities  of  the  State  where 
incorporated  a  certificate  designating  its  office  and  place  of  business, 
it  is  to  be  deemed  a  resident  of  the  district  within  which  such  place  is 
situated,  and  cannot  be  sued  in  any  other  district  of  such  State  although 
its  business  operations  extend  into  other  districts.  Weed  v.  Center 
&  C.  St.  Ry.  Co.,  132  Fed.  R.  151-152. 

Sec.  738,  Rev.  Stats. ^  is  the  only  statute  which  authorizes  service  of 
process  in  a  Federal  court  upon  aWefendant  outside  the  district  in 
which  the  suit  is  brought.  Winter  v.  Koon,  Schwatz  &  Co.,  132  Fed.  R. 
273-274. 
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Rule  XIV — Service  of  Process 

Whenever  any  subpoena  shall  be  returned  not  executed  as 

Alias  Bubpcenas.      to  any  defendant,  the  plaintiff  shall  be 

entitled   to  another  subpcena,  toties  quoties,  against  such 

defendant,  if  he  shall  require  it,  until  due  service  is  made. 

Promulgated  Mar.  2,  1842,  1  How.  xlv. 

Rule  XV — Service  of  Process 

The  service  of  all  process,  mesne  and  final,  shall  be  by 
By  whom  service  to  be  ^^^  marshal  of  the  district,  or  his  deputy, 
™*^®-  or  by  some  other  person  specially  ap- 

pointed by  the  court  for  that  purpose,  and  not  otherwise. 
In  the  latter  case,  the  person  serving  the  process  shall  make 
affidavit  thereof. 

Promulgated  Mar.  2,  1842,  1  How.  xlv. 

Statutory  Provisions 

Rev.  Stats,  sec.  787.]    Duty  of  the  marshal  to  execute  process. 

Rev.  Stats,  sec.  789.]  In  case  of  death  of  marshal  his  deputies  con- 
tinue in  office  and  execute  the  process  in  the  name  of  the  deceased,  until 
another  marshal  appointed. 

Rev.  Stats,  sec.  790.]  Marshal  and  deputies  when  removed,  or  term 
expires,  may  execute  process  in  their  hands. 

Rev.  Stats,  sec.  922.]  When  the  marshal  or  his  deputy  is  a  party  in 
any  cause,  the  writs  and  precepts  shall  be  directed  to  such  disinterested 
person  as  the  court  or  any  justice  or  judge  thereof  may  appoint  and  the 
person  so  appointed  may  execute  and  return  them. 

Decisions 

The  marshal  must  make  his  return  at  his  peril,  and  any  person  in- 
jured by  it  has  his  remedy.  Wortman  v.  Conyngham,  1  Peters  C.  C. 
241;  Fed.  Cases,  18,056. 

If  he  has  doubts  as  to  who  is  entitled  to  receive  money  collected  he 
may  pay  it  into  court.  The  court  will  not  interpose  in  a  summary  way 
to  distribute  the  money  or  decide  the  rights  of  claimants  to  the  fund. 
lb. 

The  marshal  is  liable  if  he  fail  to  obey  the  exegit  of  the  writ  or  violate 
the  rights  of  others.     Life  &  F.  Ins.  Co.  v.  Adams,  9  Pet.  573-603. 

Marshals  have  same  power  sheriffs  had  on  the  day  of  the  passage  of 
the  Act  of  1861,  sec.  788,  Rev.  Stats.  The  E.  W.  Gorgass,  10  Ben.  460; 
Fed.  Cases,  4,585. 
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« 

Marshal  liable  to  extent  of  injury  for  failure  of  deputy  to  serve 
process.     United  States  v.  Moore,  2  Brock^  317;  Fed.  Cases,  15,802. 

Where  the  mandate  of  the  writ  is  to  take  the  person  mentioned 
therein  and  have  him  before  the  court  to  answer  in  a  plea  of  debt,  a 
discharge  of  the  debtor  and  return  on  the  writ "  debt  and  costs  satisfied," 
made  by  a  deputy  upon  payment  of  the  amount  of  the  debt,  is  not  an 
official  act  and  the  return  does  not  prevent  further  steps  authorized 
by  law.    lb. 

The  marshal  on  an  ordinary  process  in  personam  containing  a  clause 
directing  the  marshal  in  case  the  defendant  could  not  be  found  to  at- 
tach goods  and  chattels  thereof  returned,  that  defendant  not  having 
been  found,  he  had  attached  property;  upon  no  showing  of  collusion 
or  fraud.  Held,  the  return  should  stand  and  the  marslial  left  t-o  justify 
it  in  an  action  for  a  false  return,  if  it  was  claimed  he  failed  to  make 
proper  effort  to  serve  the  defendant.  Harriman  v.  The  Rockaway,  etc., 
Co.,  5  Fed.  R.  461. 

A  return  of  process  by  a  deputy  in  his  own  name  as  deputy,  if  served 
by  him,  good.     Spafford  v.  Goodell,  3  McLean,  97;  Fed.  Cases,  13,197. 

Marshal  is  boimd  to  serve  the  process  as  soon  as  he  reasonably  can. 
Kennedy  v.  Brent,  6  Cr.  187. 

The  subpoena,  though  not  in  form,  is,  in  effect,  process,  directed  to 
the  marshal.     Wenter  v.  Iowa,  etc.,  R.  Co.,  2  DiU,  487;  Fed.  Cases, 

17,890. 

The  power  of  the  court  to  direct  that  a  person  other  than  the  marshal 
serve  the  subpoena  is  not  limited  but  discretionary.     76. 

Under  sec.  788,  Rev.  Stats.,  if  State  laws  allow  a  sheriff  to  appoint  a 
person  to  perform  a  special  service,  the  marshal  has  like  power  and  his 
appointee  need  not  be  sworn  as  a  deputy.  Hyman  v.  Chales,  12  Fed.  R. 
855. 

An  attachment  being  process  of  the  court  must  be  served  by  the 
marshal  (or  by  his  deputy  or  some  other  person  appointed  by  the  court). 
United  States  v.  Montgomery,  2  DaU.  335. 

As  soon  as  the  marshal  seizes  goods,  under  proper  process  of  the 
court,  he  is  entitled  to  the  sole  and  exclusive  custody  thereof,  subject 
to  the  future  orders  of  the  court.     Ex  parte  Hoyt,  13  Pet.  279-290. 

Where  a  deputy  marshal  is  a  party  to  the  suit;  qusere,  whether  he 
may  plead  in  abatement  that  process  was  not  served  on  him  by  a 
disinterested  person.     Knox  v.  Summers,  3  Cranch,  496. 
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Rule  XVI — Service  of  Process 

Upon  the  return  of  the  subpoena  as  served  and  executed 
Clerk  to  enter  suit,   upou  any  defendant,  the  clerk  shall  enter 

the  suit  upon  his  docket  as  pending  in  the  court,  and  shall 

state  the  time  of  the  entry. 

Promulgated  Mar.  2,  1842,  1  How.  xlv. 

Statutory  Provisions 

Rev.  Stats,  sec.  948.]  Circuit  and  District  Courts  may  at  any  time 
allow  amendment  of  process. 

Hev.  StaU.  sec.  954.]  Defect  or  want  of  form,  process  may  be 
amended. 

Decisions 

Rules  11  to  16  relate  principally  to  matters  which  may  be  done  as 
of  course  with  reference  to  the  issue  and  service  of  process,  and  have 
no  universal  application  to  proceedings  under  the  special  order  of  the 
chancellor.     Gregory  v.  Pike,  79  Fed.  R.  520-521. 

The  return  upon  the  writ  must  affirmatively  show  that  service  was 
made  within  the  district  wherein  it  was  issued.  Allen  v.  Blunt,  1 
Blaichf.  480;  Fed.  Cases,  215. 

A  plea  is  bad  which  traverses  the  return  of  the  marshal  in  the  same 
cause.     Von  Roy  v.  Blackman,  3  WoodSy  98;  Fed.  Cases,  16,997. 

Parties  in  the  same  case  cannot  question  the  marshal's  return,  even 
though  it  involves  an  opinion.    lb. 

Whether  served  with  process  or  not  cannot  be  raised  by  demurrer. 
Robinson  v.  Nat.  Stock  Yards  Co.,  12  Fed.  R.  361. 

The  power  of  the  court  to  permit  its  officers  to  amend  their  returns 
is  liberally  exercised  in  the  interest  of  justice,  where  rights  of  third 
parties  not  affected.     Phoenix  Ins.  Co.  v.  Wulf,  1  Fed.  R.  775-778. 

Rule  XVII — Appearance 

The  appearance-day  of  the  defendant  shall  be  the  rule- 
Appcaranee;  when  and  ^^Y  ^^  which  the  subpoena  is  made  re- 
how  entered.  tumable,  provided  he  has  been  served 
with  the  process  twenty  days  before  that  day;  otherwise 
his  appearance-day  shall  be  the  next  rule-day  succeeding 
the  rule-day  when  the  process  is  returnable. 
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The  appearance  of  the  defendant,  either  personally  or 
by  his  solicitor,  shall  be  entered  in  the  order  book  on  the 
day  thereof,  by  the  clerk. 

Promulgated  Mar.  2,  1842,  1  How.  zlvi. 

Statutory  ProviBions 

Rev,  Stats,  seo.  747.]  Parties  may  manage  their  causes  personally 
or  by  comisel. 

Deciflions 

Defendants  in  chancery  may  waive  process  and  appear;  this  having 
been  done  in  good  faith  they  are  as  much  bound  as  if  regularly  served 
with  process.     Nelson  v.  Moon,  3  McLearij  319;  Fed.  CcLses,  10,111. 

To  give  jurisdiction  notice  must  be  served  on  infants,  even  where 
court  appoints  guardian  ad  litem.    lb. 

The  right  to  object  that  an  action  within  the  general  jurisdiction 
of  the  court,  is  brought  in  the  wrong  district,  is  waived  by  entering 
a  general  appearance.  Interior  Construction  Co.  v,  Gibney,  160  U.  S. 
217-219. 

The  right  to  be  sued  in  the  proper  district  is  a  personal  privilege  which 
is  waived  by  a  general  appearance.    Tolland  v.  Sprague,  12  Pet.  300. 

Under  the  Judiciary  A.ct  of  1789  it  was  not  necessary  to  aver  on  the 
record  that  the  defendant  was  an  inhabitant  of  the  district  or  found 
therein.    Gracie  v.  Palmer,  8  Wheat.  699. 

Under  the  Act  of  1887,  where  jurisdiction  is  founded  on  diverse 
citizenship  only,  the  complaint  must  show  that  one  of  the  parties  resides 
in  the  district  where  suit  is  brought.  Laskey  v.  Newtown  Co.,  50 
Fed.  R.  634. 

Juri^ction  must  be  affirmatively  shown  in  suits  brought  in  the 
Federal  courts.    Ih,  636. 

In  any  cause  in  which  either  plaintiff  or  defendant  is  a  citizen  of  a 
State  in  which  suit  is  brought  and  the  adverse  party  is  a  citizen  of 
another  State,  the  privilege  of  being  sued  in  the  proper  district  may 
be  waived  by  appearance  and  pleading  to  merits.  Central  Trust  Co. 
V.  Virginia,  etc.,  Co.,  65  Fed.  R.  769-773. 

The  requirement  of  the  Act  of  1887,  that  one  of  the  parties  shall 
be  a  citizen  of  the  State  in  which  suit  is  brought,  may  not  be  waived 
by  consent  or  by  appearance  and  pleading  to  merits.     76. 

Where  the  parties  are  corporations  organized  imder  laws  of  other 
States  the  fact  that  one  of  them  has  its  principal  place  of  business  in 
the  district  where  suit  is  brought  does  not  affect  the  question  of  juris- 
diction, and  jurisdiction  in  such  case  is  not  conferred  by  appearance 
and  pleading  to  merits.    Ih.  773-774. 
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Where  a  defendant  appears  by  motion,  to  object  to  the  jurisdiction 
of  the  court  over  his  person,  and  at  the  same  time  asks  that  the  cause 
be  dismissed  because  the  court  has  no  jurisdiction  over  the  subject- 
matter  of  the  suit,  this  constitutes  a  voluntary  appearance.  Fitz- 
gerald V.  Fitzgerald,  137  U.  S.  98-106. 

The  Circuit  Court  for  the  Ninth  Circuit  provided  by  Rule  22  that 
the  party  appearing  specially  should  state  in  writing  that  his  appear- 
ance is  special, ''  and  that  if  the  purpose  for  which  such  special  appear- 
ance is  made  will  not  be  sanctioned  or  sustained  by  the  court,  he  will 
appear  generally  in  the  cause,"  and  that  if  such  statement  be  not 
made,  ''the  appearance  shall  be  deemed  and  treated  as  a  general  ap- 
pearance," Held,  that  the  court  had  power  to  make  this  rule,  under 
sec.  918,  Rev.  Stata.,  authorizing  the  Circuit  Court  to  make  rules  not 
inconsistent  with  the  law  and  rules  prescribed  by  the  Supreme  Court. 
Mahr  v.  Union  Pacific  R.  Co.,  140  Fed.  R.  921-925. 

Whenever  a  litigant  appears  in  a  cause  to  deny  jurisdiction  over  his 
person,  which  would  otherwise  exist  but  for  the  failure  to  pursue  the 
methods  prescribed  by  law  for  bringing  him  into  court,  he  must  con- 
fine himself  to  the  suggestion  that  the  summons  or  notice,  as  the  case 
may  be,  required  by  law  to  be  served  has  not  been  served,  and  that 
the  court  is  therefore  without  jurisdiction  in  the  absence  of  such 
service.  If  he  enters  into  the  question  of  whether  the  court  has  juris- 
diction over  the  subject-matter  of  the  suit  in  a  transitory  action,  and 
challenges  that  point,  he  waives  the  want  of  service,  and  enters  volun- 
tarily into  a  controversy  which  goes  to  the  merits,  and  thereby  sub- 
mits to  the  jurisdiction  of  the  court  over  his  person.    76.  923. 

In  a  suit  to  enforce  a  lien,  etc.,  affecting  property  within  the  district, 
under  sec.  738,  Rev.  Stats.,  as  re-enacted  by  sec.  8  of  the  Act  of  Mar.  3, 
1875,  c.  137, 18  Stat.  L.  472,  where  there  is  no  service  of  process  upon  the 
defendant  within  the  jurisdiction,  but  the  defendant  appeared  "spe- 
cially and  solely  for  the  purpose  of  objecting  to  the  jurisdiction  of  the 
court,"  and  moved  to  dismiss  the  suit  upon  grounds  which  related 
mainly  to  the  merits  of  the  case,  which  was  overruled,  and  afterward 
filed  a  demurrer  raising  the  question  of  jurisdiction.  Held,  that  such 
appearance  did  not  amount  to  a  general  appearance,  and  that  the 
defendant  was  still  an ''  absent  defendant,  without  appearance, "  within 
the  meaning  of  those  words  in  the  Act  of  Mar.  3,  1875.  York  County 
Savings  Bank  v.  Abbott,  139  Fed.  R.  98^990. 

Held,  further,  that  as  the  defendant  first  appeared  to  move  to  dis- 
miss and  the  motion  to  dismiss  was  refused,  the  subsequent  appear- 
ance by  defendant  on  demurrer,  in  which  demurrer  the  defendant  also 
stated  the  appearance  to  be  special  without  waiver  of  objection  to  the 
jurisdiction  before  taken  by  motion  to  dismiss,  could  not  be  regarded 
as  voluntary,  but  forced  by  the  refusal  to  dismiss;  that  the  appear- 
ance was  not  an  appearance  within  the  meaning  of  the  8th  sec.  of  the 
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Act  of  Mar.  3,  1875,  and  that  all  questions  of  jurisdiction  which  might 
have  been  raised  under  the  motion  to  dismiss  were  still  available.     Ih, 

In  the  early  practice,  HMf  that  where  a  defendant  might  have  ap- 
peared "in  propria  persona"  and  pleaded  an  abatement,  if  he  appears 
by  attorney  all  irregularity  of  process  is  cured.  Knox  v.  Summers, 
3  Cranch,  496-498. 

A  general  appearance  cures  any  defect  in  the  service  of  process. 
Farrar  v.  United  States,  3  Pet,  459-460. 

It  is  not  necessary  that  the  authority  of  an  attorney  to  appear  shall 
appear  on  the  face  of  the  record.     Osborne  v.  U.  S.  Bank,  9  Wheat.  738. 

It  is  unnecessary  for  an  attorney  who  prosecutes  for  a  corporation 
to  produce  a  warrant  of  attorney  under  seal.     lb. 

One  who  has  resided  in  a  State  for  a  considerable  time,  there  en- 
gaged in  business,  may  be  presumed  to  be  a  citizen  of  such  a  State, 
unless  the  contrary  appears.     Shelton  v.  Tifl^,  6  How.  163-185. 

When  appearance  and  defense  are  made  by  a  regular  practicing 
attorney,  it  is  presumed  to  be  by  authority;  but  an  appearance  by 
counsel,  who  has  no  authority  to  waive  process  or  defend  the  suit, 
may  be  explained.     lb. 

The  party  is  not  bound  by  proceedings  where  there  has  been  no 
appearance  or  process  served,  or  where  appearance  has  been  entered 
by  an  attorney  without  authority.     lb. 

In  an  appellate  court  an  appearance  by  counsel  does  not  preclude 
a  motion  to  dismiss  for  want  of  jurisdiction  or  on  any  other  sufficient 
ground — except  want  of  citation  or  mere  irregularity  in  the  proceed- 
ings.    United  States  v.  Yates,  6  How.  605. 

Citation  is  notice  to  the  party,  and  his  appearance  in  person  or  by 
attorney  is  an  admission  of  notice  on  the  record,  and  may  not  be  with- 
drawn,    lb. 

A  voluntary  appearance  after  revivor  of  suit  is  a  waiver  of  process. 
Carrington  v.  Brents,  1  McLean,  167;  Fed.  Cases,  2,446. 

A  defendant  who  pleads  and  puts  in  an  answer  waives  all  objection 
to  the  regularity  of  the  service  of  subpoena.  Goodyear  v.  Chaffee,  3 
Blatchf.  2(58;  Fed.  Cases,  5,564. 

After  service  and  answer,  defendant  cannot  on  the  hearing  object 
that  the  bill  contains  no  prayer  for  service,  or  that  he  was  not  served. 
Segee  v.  Thomas,  3  BlaUhf.  11;  Fed.  Cases,  12,633. 

A  corporation  does  not  waive  an  objection  to  the  jurisdiction  of  the 
court  over  it  by  appearing  by  attorney  and  pleading  to  the  jurisdiction. 
Commercial,  etc.,  Bank  v.  Slocumb,  14  Pet.  60,  65. 
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Where  a  defendant  who  is  not  compelled  to  appear  and  does  not 
appear  is  a  necessary  party,  the  other  defendants  who  have  answered 
the  bill  may  move  for  a  dismissal  and  may  have  the  bill  dismissed  for 
non-prosecution.     Pickett  v.  Swann,  5  Mason,  561;  Fed.  Cases,  11,135. 

Moving  to  dismiss  for  want  of  jurisdiction  on  other  grounds  is  a 
waiver  of  objection  to  being  sued  in  the  proper  district.  Jones  v. 
Andrews,  10  Wall.  327. 

An  appearance  subsequent  to  judgment  cannot  impart  validity  to 
an  anterior  judgment  otherwise  void.  Dorr  v.  Giboney,  3  Hughes, 
382;  Fed.  Cases,  4,006. 

Where  an  attorney  appears  generally  for  the  defendant  and  after- 
wards withdraws,  such  withdrawal  does  not  deprive  the  plaintiff  of  the 
benefit  of  the  appearance  in  curing  defects  in  the  former  proceedings. 
Creighton  v.  Kerr,  20  WaU.  8. 

The  appearance  is  not  withdrawn,  although  the  attorneys  by  whom 
it  was  entered  are  withdrawn.     76. 

By  the  withdrawal  of  a  plea,  the  defendant  is  not  out  of  court.  Eldred 
V.  B&nk,  17  WaU.  551. 

The  time  of  appearance  of  defendant  may  be  extended  by  order  of 
the  court  to  prevent  injustice.     Poultney  v.  Lafayette,  12  Pet.  472. 

Service  of  subpoena  on  a  person  designated  by  a  fictitious  name  is 
void.     Kentucky,  etc.,  Co.  v.  Day,  2  Sawy.  468;  Fed.  Cases^  7,719. 

Appearance  does  not  cure  such  defect  in  the  writ,  or  make  the  ap- 
pearing person  a  party.     lb. 

Where  a  corporation  sued  under  a  wrong  name  voluntarily  appears, 
no  objection  can  be  taken  to  the  decree  £or  want  of  process.  Virginia, 
etc.,  Co.  V.  United  States,  Taney,  418;  Fed.  Cases,  16,973. 

By  appearing,  it  admits  the  wrong  name  to  be  its  true  name,  and 
under  that  name  becomes  a  party  to  the  suit.    lb. 

One  who  files  an  intervening  petition  thereby  submits  himself  to  the 
jurisdiction  of  the  court.  President,  etc.,  Bowdoin  College  v.  Merritt, 
59  Fed.  R.  6. 

TVhere  a  non-resident  defendant  has  not  appeared  so  that  the  court 
is  without  power  to  enforce  a  personal  decree  against  him,  the  fact  that 
the  property  is  within  the  jurisdiction,  does  not  confer  jurisdiction  on 
the  Circuit  Court  to  proceed  under  sec.  8  of  the  Act  of  Mar.  3,  1875, 
c.  137, 18  Stat.  L.  472,  in  a  suit  by  a  lessee  against  a  non-resident  lessor 
to  enforce  alleged  rights  under  the  terms  of  the  lease,  to  require  the 
defendant  to  either  sell  the  lands  or  buy  the  buildings  thereon.  York 
County  Savings  Bank  v.  Abbott,  139  Fed.  R.  988-994. 
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Rule  XVIII — Bills  Taken  Pro  Confeaso 

It  shall  be  the  duty  of  the  defendant,  unless  the  time  shall 
be  otherwise  enlarged,  for  cause  shown,  ^hen  piea,  demurrer 
by  a  judge  of  the  court,  upon  motion  for  ^  www*  ^  be  filed, 
that  purpose,  to  file  his  plea,  demurrer,  or  answer  to  the 
bill,  in  the  clerk's  office,  on  the  rule-day  next  succeeding 
that  of  entering  his  appearance.  In  default  thereof,  the 
plaintiff  may,  at  his  election,  enter  an  order  (as  of  coiu*se) 
in  the  order  book,  that  the  bill  be  taken  ^^^  y^^  ^^^  ^^ 
pro  confeaso;  and  thereupon  the  cause  <^'«"*'- 
shall  be  proceeded  in  ex  parte,  and  the  matter  of  the  bill  may 
be  decreed  by  the  court  at  any  time  after  Decree  after  so  days, 
the  expiration  of  thirty  days  from  and  after  the  entry  of 
said  order,  if  the  same  can  be  done  without  an  answer, 
and  is  proper  to  be  decreed;  or  the  plaintiff,  if  he  requires 
any  discovery  or  answer  to  enable  him  to  obtain  a  proper 
decree,  shall  be  entitled  to  process  of  ^ay  have  attaohmeat 
attachment  against  the  defendant  to  ^^r  diBcovery, 
compel  an  answer,  and  the  defendant  shall  not,  when 
arrested  upon  such  process,  be  discharged  therefrom,  unless 
upon  filing  his  answer,  or  otherwise  complying  with  such 
order  as  the  court  or  a  judge  thereof  may  direct  as  to 
pleading  to  or  fully  answering  the  bill,  within  a  period  to 
be  fixed  by  the  court  or  judge,  and  imdertaking  to  speed 
the  cause. 

Promulgated  Mar.  2.  1842,  1  H<nD.  xlvi. 
Amended  Oct.  28,  1878.  07  U.  S,  viii. 

DecisionB 

A  decree  pro  confesso  is  not  a  decree  as  of  course  according  to  the 
prayer  of  the  bill,  nor  merely  such  as  the  complainant  chooses  to  take, 
but  according  to  what  is  proper  to  be  decreed  upon  the  statements  of 
the  bill  assumed  to  be  true.  Thompson  v.  Wooster,  114  U.  S.  104-113 
(29-108),  Oct.  T.,  1884. 

If  the  allegations  are  distinct  and  positive  they  may  be  taken  as 
true  without  proof;  if  theyt  are  indefinite  or  the  demand  of  the  com- 
plainant is  in  its  nature  uncertain,  the  requisite  certainty  must  be 
afforded  by  proof.  On  appeal  the  defendant  is  not  precluded  from 
contesting  the  sufficiency  of  the  bill,  or  insisting  that  its  averments 
do  not  justify  the  decree.    If  a  decree  is  not  confined  to  the  matter 
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of  the  bill,  it  may  be  attacked  on  appeal.     Ohio  Central  R.  Co.  v. 
Central  Trust  Co.,  133  U.  S.  83-90  (3^-563),  Oct.  T.,  1889. 

The  rule  requires  the  defendant  to  plead  by  the  next  rule-day  after 
appearance,  which  is  the  same  as  if  a  special  rule  were  taken  on  him 
to  do  so.  O'Hara  v.  McConnell,  93  U,  S.  150-154  (23-843),  Oct.  T., 
1876. 

Where  a  case  for  relief  is  made  in  the  bill  it  may  be  given  by  imposing 
conditions  on  the  complainant  consistent  with  the  rules  of  equity, 
in  the  discretion  of  the  court.     Walden  v.  Bodley,  14  Pet,  156-164. 

A  court  of  equity  should,  at  any  time  before  entry  of  default,  refuse 
to  permit  a  bill  to  be  taken  for  confessed,  if  defendant  appears  and 
tenders  his  answer.  Haldeman  v.  Haldeman,  Hemp.  407;  Fed.  Cases, 
5,908.     Decided  under  Rule  18  of  the  Rules  adopted  in  1822. 

Under  the  17th  Rule  adopted  in  1822  before  a  bill  could  be  taken 
for  confessed,  defendant  must  have  been  ruled  to  answer.    lb. 

Under  the  old  rules  it  was  held  that  after  the  return  of  an  attach- 
ment "  non  est  inventiLs  "  the  next  process  was  a  Commission  of  Rebellion 
which  might  be  made  returnable  immediately  and  thereafter  the  decree 
taken  pro  confesso,  Bondinet  v.  Simms,  Wall.  C.  C,  139;  Fed.  Cases, 
1,695. 

Under  the  old  rules  before  a  bill  could  be  taken  pro  confesso  for  failure 
to  answer  within  three  (3)  months  after  appearance,  defendant  must 
have  been  ruled  to  answer.  Pendleton  v.  Evans,  4  Wash.  C.  C.  336; 
Fed.  Cases,  10,920. 

A  decree  pro  confesso  taken  before  the  expiration  of  the  time  to 
answer  is  irregular  and  will  be  set  aside  on  motion.  Fellows  v.  Hall, 
3  McLean,  487;  Fed.  Cases,  4,723. 

A  decree  pro  confesso  for  want  of  an  answer  is  irregular  where  process 
was  not  served  twenty  days  before  the  return-day,  and  if  final  decree 
has  been  entered  the  court  on  motion  will  set  it  aside.  Treadwell  v. 
Cleveland,  3  McLean,  283;  Fed.  Cases,  14,155. 

Under  old  Rule  20,  promulgated  in  1822,  no  service  of  any  copy  of 
an  interlocutory  decree  pro  confesso  was  necessary  before  final  decree. 
Bank  v.  White,  8  Pet.  262. 

If  one  of  several  defendants  make  default,  a  decree  pro  confesso  may 
be  entered  as  to  the  party  in  default,  but  no  final  decree  can  be  entered 
on  the  merits  until  the  case  is  disposed  of  as  to  the  other  defendants, 
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and  if  on  the  hearing  the  plaintiff  fails  to  sustain  his  case  the  bill  will 
be  dismissed  as  to  all.    Frow  v.  De  La  Viga,  15  Wall.  55:^-554. 

The  defaulting  defendant  is  simply  out  of  court  and  cannot  take 
any  further  part  in  the  cause.     lb. 

In  such  case  if  the  bill  be  dismissed  on  the  merits,  it  will  be  dismissed 
as  to  the  defendant  in  default  as  well  as  the  others.    lb. 

The  defaulting  defendant  will  not  be  entitled  to  service  of  notices 
in  the  cause,  nor  to  appear  in  it  in  any  way.  He  cannot  be  heard  at 
the  final  hearing.    lb. 

Upon  a  decree  fjro  confeaao  entered  for  want  of  an  answer  the  only 
question  on  appeal  is  whether  the  allegations  of  the  bill  are  sufficient 
to  support  the  decree.    Masterson  v.  Howard,  18  WaU.  99. 

Upon  leave  to  appear  and  answer,  a  demurrer  may  be  filed.  New 
Jersey  v.  New  York,  6  Pet.  323-327. 

A  demurrer  is  an  answer  in  law  to  the  bill,  though  not  in  a  technical 
sense  an  answer.    lb. 

It  is  error  to  render  a  decree  for  want  of  appearance  on  the  first  rule- 
day  after  service  of  subpoena.    O'Hara  v.  MacConnell,  93  U.  S.  150. 

A  decree  will  be  reversed  if  rendered  against  a  wonian,  shown  by  the 
bill  to  be  both  a  minor  and  "femme  covert"  where  no  appearance  by 
or  for  her  was  entered  and  no  guardian  ad  litem  appointed.    lb.  152. 

An  answer  by  stockholders,  even  where  permitted  by  the  court, 
is  not  the  answer  of  the  corporate  body,  and  if  a  defendant  corpora- 
tion fails  to  answer  under  its  common  seal  the  complainant  is  entitled 
to  enter  an  order  that  the  bill  be  taken  pro  confesao.  Bronson  v.  La 
Crosse  R.  Co.,  2  Wall.  283-^02. 

The  only  effect  of  a  decree  pro  confeaso  is  to  enable  the  case  to  be 
proceeded  with  ez  parte.  Unless  followed  by  a  final  decree  it  settles 
no  rights.    Lockhart  v.  Horn,  3  Woods,  542;  Fed.  Cases,  8,446. 

• 

To  suppress  an  answer  of  parties  defendant  for  contempt  and  after 
so  doing  to  render  a  decree  pro  confesso  for  want  of  answer  is  beyond 
the  power  of  the  court;  the  decree  is  void  for  want  of  jurisdiction  and 
may  be  collaterally  attacked.     Hovey  v.  Elliott,  167  U.  S.  409-444. 

In  an  infringement  suit  where  a  decree  pro  confesso  is  entered  for 
want  of  an  answer,  and  the  cause  is  referred  to  a  master  for  an  ac- 
counting,  the  only  question  before  the  master  is  the  amount  of  dam- 
ages and  profits.    Reedy  v.  Weston  El.  Co.,  83  Fed.  R.  709-711. 

The  term  "ex  parte"  under  the  rule  does  not  mean  without  notice 
of  a  party  who  has  appeared  in  the  cause.  After  a  final  decree,  upon 
a  decree  pro  confesso,  motion  to  set  aside  the  decree  was  granted  be- 

22 
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cause  no  notice  of  application  for  such  decree  was  given  defendant. 
Bennett  v.  Hoefner,  17  Blatchf.  341;  Fed,  CaseSy  1,320.  See  Frow  v. 
De  La  Viga,  15  Wall.  552,  corUra.  Also  Austin  v.  Reilly,  55  Fed,  IL 
833-837. 

A  final  decree  based  on  a  decree  pro  confesso  is  binding  and  con- 
clusive and  cannot  be  impeached  collaterally,  but  only  on  a  bill  of 
review,  or  a  bill  to  set  aside  for  fraud.  Thomson  v.  Wooster,  114 
U.  S.  104. 

The  old  rule  adopted  in  1822  did  not  contain  the  clause  that  after 
the  bill  was  taken  pro  confeeso  the  cause  might  be  proceeded  in  ex 
parte,    lb. 

Note.  Whether  under  the  present  rules  the  English  practice  by 
which  the  defendant,  after  a  decree  pro  confessOy  might  have  an  order 
to  permit  him  to  appear  before  the  master,  and  to  be  entitled  to  notice, 
IB  abrogated,  is  not  decided.     lb. 

Defendant  who  has  appeared  by  solicitor  to  the  bill  is  entitled  to 
notice  of  the  application  for  a  decree  pro  confesao.  Southern  Pacific 
R.  Co.  V.  Temple  59  Fed.  R.  1,719.  So  held  under  the  authority  of 
Thomson  v.  Wooster,  114  U.  S.  104. 

The  defendant  in  default  is  in  no  position  to  take  advantage  of 
plaintiff's  irregularities.  Sheffield  Furnace  Co.  v.  Withrow,  149  U.  S» 
574-577. 

Held,  before  the  annulment  at  the  Dec.  T.,  1850,  of  old  Rule  40,  that 
imder  Rules  40-41,  42,  and  43  a  defendant  could  not  be  in  default  for 
not  answering  a  bill  for  relief  which  failed  to  contain  special  inter- 
rogatories because  Rule  40  declared  that  defendant  shall  not  be  bound 
to  answer  any  cliarge  in  the  bill  unless  specially  interrogated  thereto. 
Wilson  V.  Stolley,  4  Mcl^ean,  272;  Fed,  Cases,  17,839. 

No  formal  order  need  be  made  that  the  bill  be  taken  pro  oonfesso; 
its  omission  does  not  affect  the  regularity  of  the  final  decree.  Linder 
V.  Lewis,  1  Fed,  R.  378-381. 

If  the  bill  be  amended  in  any  material  matter  after  a  decree  pro 
confesso  it  will  have  the  effect  of  making  it  a  new  bill,  and  the  order 
taking  it  pro  confesso  will  be  vacated  thereby  and  no  final  decree  can 
be  based  upon  it.     Nelson  v,  Eaton,  66  Fed,  R.  376-378. 

Rule  XIX 

When  the  bill  is  taken  pro  confesso,  the  court  may  proceed 
Decree  pro  eonfesw  ab-   to  a  decree  at  anv  time  after  the  ex- 

solute  except;  set  aside        ...  e      ^  •  t  <*  t       f 

only  on  terina.  piration  of  thirty  days  from  and  after 

the  entry  of  the  order  to  take  the  bill  pro  confesso,  and  such 
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decree  rendered  shall  be  deemed  absolute,  unless  the  court 
shall,  at  the  same  term,  set  aside  the  same,  or  enlarge  the 
time  for  filing  the  answer,  upon  cause  shown  upon  motion 
and  affidavit  of  the  defendant.  And  no  such  motion  shall 
be  granted,  unless  upon  the  payment  of  the  cost  of  the 
plaintiff  in  the  suit  up  to  that  time,  or  such  part  thereof  as 
the  court  shall  deem  reasonable,  and  unless  the  defendant 
shall  undertake  to  file  his  answer  within  such  time  as  the 
court  shall  direct,  and  submit  to  such  other  terms  as  the 
court  shall  direct,  for  the  purpose  of  speeding  the  cause. 

Promulgated  Mar.  2.  1842,  1  How.  xlvi. 
Amended  Oct.  28,  1878,  07  U,  S.  viil. 

Deciflions 

The  decree  pro  confesso  is  only  nisi.  Under  the  rules  adopted  in 
1822  it  was  not  made  absolute  until  the  succeeding  term.  Pendleton 
V.  Evans's  Extx.,  4  Wash.  C,  C.  337;  Fed,  Cases,  10,920. 

• 

Under  equity  practice  before  the  adoption  of  rules,  where  an  in- 
junction had  been  issued  upon  substituted  service  upon  defendant's 
attorney,  in  an  action  at  law  five  years  before,  Held,  irregular  to  order 
the  bill  taken  pro  confesso  without  an  appearance  .or  an  attachment. 
Read  v.  Consequa,  4  Wash.  C.  C.  174;  Fed.  Cases,  11,606. 

Under  the  present  rule  the  decree  nisi  is  made  absolute  at  or  after 
the  next  succeeding  rule-day.  O'Hara  v.  MacConnell,  93  U.  S.  150- 
153. 

It  is  within  the  discretion  of  a  court  of  equity  upon  a  proper  showing 
to  set  aside  a  decree  pro  confesso  upon  such  terms  as  it  may  see  fit  to 
prescribe.     French  v.  Hay,  22  WaU.  23S-248. 

If  the  court  in  its  discretion  by  order  enlarge  the  time  to  answer, 
and  afterwards  proceed  to  a  final  decree  without  a  compliance  with 
its  order,  because  of  defendant's  omission,  it  will  not  be  error  for  which 
a  bill  of  review  will  lie,  but  an  irregularity  to  be  redressed  on  motion, 
while  the  court  retains  power  over  the  decree.  Bank  v.  White,  8 
Pet.  262-269. 

A  decree  pro  confesso  irregularly  entered  will  be  set  aside  on  motion 
as  of  course.     Fellows  v.  Hall,  3  McLean,  281;  Fed.  Cases,  4,722. 

A  final  decree  on  a  decree  pro  confesso  cannot  be  vacated  at  a  sub- 
sequent term,  no  application  to  vacate  or  modify  having  been  made 
at  the  term  at  which  rendered.  Stuart  v.  City  of  St.  Paul,  63  Fed.  R, 
644. 
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Where  it  does  not  appear  that  there  is  any  substantial  defense  to 
the  suit,  a  decree  pro  confeaao  should  not  be  vacated.    lb, 

A  decree  entered  pursuant  to  an  order  pro  confesso  on  a  cross-bill  is 
interlocutory,  and  may  be  reconsidered,  modified,  or  set  aside  at  a 
subsequent  term.     Blythe  v.  Hinckley,  84  Fed.  R.  228. 

A  decree  entered  pursuant  to  an  order  pro  confesso  on  a  cross-bill 
will  be  set  aside  where  there  are  serious  irregularities  in  the  service  of 
subpoena  on  the  cross-bill,  which  was  amended  after  the  decree  pro 
confesso  and  the  final  decree.     lb. 

No  final  decree  upon  the  whole  case  can  be  entered  pursuant  to  an 
order  pro  confesso  on  a  cross-bill,  while  there  is  pending  an  xmdeter- 
mined  motion  to  dismiss  the  original  suit  for  want  of  jurisdiction.    lb. 

Where  defendant  has  appeared  he  has  a  right  to  be  heard  as  to  the 
form  of  the  final  decree,  and  such  questions  as  can  be  presented  upon 
the  pleadings  and  proofs,  even  after  a  decree  pro  confesso.  Southern 
Pac.  R.  Co.  V.  Temple,  59  Fed.  R.  17-19. 

Laches  may  prevent  the  setting  aside  of  a  decree  pro  confesso.  A 
petition  to  vacate  the  decree  should  be  made  at  the  earliest  practicable 
moment.     Comly  v.  Buchanan,  81  F^.  R.  58. 

A  decree  absolute  may  be  entered  after  a  decree  pro  confesso  entered 
in  disregard  of  a  demurrer  filed,  lacking  the  certificate  of  counsel  and 
affidavit  required  by  Rule  31.  Sheffield  Furnace  Co.  v.  Withrow,  149 
U.  S.  574.  ^ 

A  confession  of  facts  properly  pleaded  dispenses  with  proof  of  those 
facts  and  is  as  effective  for  the  purposes  of  the  suit  as  if  the  facts  were 
proved;  and  a  decree  pro  confesso  regards  the  statements  of  the  bill 
as  confessed.     Thompson  v.  Wooster,  114  U.  S.  104-110. 

Whether  after  a  bill  is  taken  pro  confesso^  the  defendant  may  have 
an  order  to  appear  before  the  master,  is  not  decided.     lb.  120. 

In  case  of  Frow  v.  De  La  Vega,  15  Wall.  552-554,  the  same  justice  held 
a  defaulted  defendant  not  entitled  to  notice  or  to  appear  in  any  way 
in  the  cause. 

Rule  XX — Frame  of  Bills 

Every  bill,  hi  the  introductory  part  thereof,  shall  contain 

Introductory  part  of  ^^^  namcs,  placcs  of  abode,  and  citizen- 
biu  and  form  of  addresfi.    g^^jp   ^f   ^n    ^^le   paitics,    plaintiffs   and 

defendants,  by  and  against  whom  the  bill  is  brought.  The 
form,  in  substance,  shall  be  as  follows:  "To  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the  district  of 
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:  A.  B.,  of ,  and  a  citizen  of  the  State  of 


f 


brings  this  his  bill  against  C.  D.,  of ,  and  a  citizen  of 

the  State  of ,  and  E.  F.,  of ,  and  a  citizen  of 

the  State  of .    And  thereupon  your  orator  complains 

and  says  that/'  etc. 

IVomulgated  ICar.  2,  1842,  1  How.  xlvii. 

Decisions 

• 

Failure  to  comply  with  the  provisions  of  Rule  20,  requiring  the  resi- 
dence of  parties  to  be  stated,  should  be  corrected  by  motion  and  not 
by  demurrer.  A  statement  of  the  residence  of  the  parties  to  a  bill 
in  equity  in  the  Federal  court  is  not  necessary  to  confer  jurisdiction, 
except  in  cases  in  which  the  jurisdiction  depends  on  the  diverse  citizen- 
ship of  the  parties.     Wright  v.  Skinner,  136  Fed.  R.  694-695. 

Where  the  bill  properly  avers  the  necessary  facts  to  confer  juris- 
diction on  the  Federal  court,  the  burden  is  upon  the  defendant  to  both 
allege  and  prove  the  facts  relied  upon  to  defeat  the  jurisdiction.  Wie- 
mer  v.  Louisville  Water  Co.,  130  Fed.  R.  244. 

Persons  cannot  be  made  parties  to  a  bill  by  fictitious  names;  and 
appearance  after  service  of  subpoena  upon  persons  so  designated  is 
void  and  will  be  set  aside.  Kentucky,  etc.,  Co.  v.  Day,  2  Satuy.  468; 
Fed.  Cases,  7,719. 

Appearance  of  a  corporation  sued  under  a  wrong  name  is  good  as 
an  admittance  that  such  is  its  true  name.  Virginia,  etc.,  Co.  v.  United 
States,  Taney,  418;  Fed.  Cases,  16,973. 

The  names  of  parties  and  their  citizenship  should  be  stated  in  the 
body  of  the  bill.  The  title  or  caption  is  not  a  part  of  the  bill,  and  it 
is  not  sufficient  to  state  the  names  and  citizenship  therein  only.  Jack- 
son V.  Ashton,  8  Pet.  148-149. 

To  give  jurisdiction  the  citizenship  of  a  defendant  is  as  necessary 
to  be  stated  as  that  of  complainant.  Findlay  v.  Bank  of  U.  S.,  2 
McLean,  44;  Fed.  Cases,  4,791. 

The  citizenship  should  appear  on  the  face  of  the  bill  or  the  bill  will 
be  dismissed  for  want  of  jurisdiction.  Dodge  v.  Perkins,  4  Mason, 
435;  Fed.  Cases,  3,954. 

An  averment  that  plaintiff,  a  bank  incorporated  under  the  Act  of 

Congress,  is  a  citizen  of  the  State  of ,  and  located  and  residing 

and  doing  business  in  the  city  of ,  in  said  State,  and  that  the 

defendant  is  a  citizen  of  another  State,  is  a  sufficient  averment  to  show 
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jurisdiction.    Mfgs.  Nat.  Bank  v.  Baack,  8  Blatchf.  137;  Fed.  Cases, 
9,052. 

It  must  appear  afErmatively  on  the  face  of  the  bill  that  complain- 
ants are  not  citizens  of  the  same  State  with  the  defendants.  Mesoerole 
V.  Union  Paper  C.  Co.,  6  Blatchf,  356;  Fed.  Cases,  9,488. 

The  bill  must  distinctly  state  the  citizenship  of  every  necessary 
party  to  it,  and,  where  jurisdiction  is  dependent  on  it,  show  that  the 
complainants  and  defendants  are  citizens  of  different  States.  Speigel 
V.  Meredith,  4  Bis8.  120;  Fed.  Cases,  13,227. 

No  appearance,  demurrer,  or  answer  to  a  bill  will  waive  such  an 
omission  in  it.    lb. 

A  person  who  has  no  interest  in  a  legal  sense  in  the  subject-matter 
of  a  suit  in  personam  cannot  compel  the  plaintiff  to  make  him  a  party. 
Coleman  v.  Martin,  6  Blatchf.  119;  Fed.  Cases,  2,985. 

Where  the  residences  of  parties  are  not  given,  such  failure  may  be 
corrected  by  an  amendment  on  motion.  Harvey  v.  Richmond,  etc., 
Co.,  64  Fed.  R.  19-21. 

The  bill  must  specifically  state  the  district  of  the  residence  of  the 
parties,  where  there  is  more  than  one  judicial  district  in  the  State.    76. 

The  court  may,  on  its  own  motion,  dismiss  a  bill  defective  for  want 
of  proper  allegations  as  to  the  citizenship  of  the  parties  in  that  portion 
of  the  bill,  where  they  are  properly  inserted,  unless  the  bill  is  amended 
within  a  time  named.     City,  etc.,  v.  Tibetts,  51  Fed.  R.  852-855. 

The  statement  of  citizenship  is  necessary  in  original  bills  where 
jurisdiction  depends  on  that.  In  removed  causes,  both  at  law  and  in 
equity,  it  should  appear,  when  required  in  the  petition  for  removaL 
Dancel  v.  United  Shoe  M.  Co.,  120  Fed.  R.  839-840. 

A  defective  statement  may  be  amended  under  sec.  95^,  Rev.  Stats. 
(U.  S.  Comp.  St.f  1901,  p.  696),  which  applies  to  equity  causes.    lb.  840. 

Rule  XXI 

The  plaintiiT,  in  his  bill,  shall  be  at  liberty  to  omit,  at  his 
What  plaintiff  may  omit,  option,  the  part  which  is  usually  called 
the  common  confederacy  clause  of  the  bill,  averring  a  con- 
federacy between  the  defendants  to  injure  or  defraud  the 
plaintiff;  also  what  is  commonly  called  the  charging  part 
of  the  bill,  setting  forth  the  matters  or  excuses  which  the 
defendant  is  supposed  to  intend  to  set  up  by  way  of  defense 
to  the  bill;  also,  what  is  commonly  called  the  jurisdiction 
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clause  of  the  bill,  that  the  acts  complained  of  are  contrary 
to  equity,  and  that  the  defendant  is  without  any  remedy 
at  law;  and  the  bill  shall  liot  be  demurrable  therefor.  And 
the  plaintiff  may,  in  the  narrative  or  stating  part  of  his  bill, 
state  and  avoid,  by  counter-averments,  May  Bt«te  and  avoid 
at  his  option,  any  matter  or  thing  which  "^*^"  °^  defense. 
he  supposes  will  be  insisted  upon  by  the  defendant  by  way 
of  defense  or  excuse  to  the  case  made  by  the  plaintiff  for 
relief.  The  prayer  of  the  bill  shall  ask  Prayer  of  wu. 
the  special  relief  to  which  the  plaintiff  supposes  himself 
entitled,  and  also  shall  contain  a  prayer  for  general  relief; 
and  if  an  injunction,  or  a  writ  of  ne  exeat  regno,  or  any  other 
special  order,  pending  the  suit,  is  required,  it  shall  also  be 
specially  asked  for. 

Promulgated  Mar.  2,  1842,  1  How.  xlvii. 

Statutory  Proyisions 

Rev.  Stats,  sec.  717.]  Writs  of  ne  exeat  may  be  granted  by  any 
justice  of  the  Supreme  Court  in  cases  where  they  might  be  granted  by 
the  Supreme  Court;  and  by  any  circuit  justice  or  circuit  judge  in  cases 
where  they  might  be  granted  by  the  Circuit  Court  of  which  he  is  a 
judge.  But  no  writ  of  ne  exeat  shall  be  granted  unless  a  suit  in  equity 
is  commenced  and  satisfactory  proof  is  made  to  the  court  or  judge 
granting  the  same,  that  the  defendant  designs  quickly  to  depart  from 
the  United  States. 

Decisions 

Every  bill  must  contain  in  itself  sufficient  matter  of  fact  to  main- 
tain plaintiff's  case.     Harrison  v.  Nixon,  9  Pet.  483. 

It  is  not  always  necessary  that  the  bill  minutely  charge  all  the  facts 
which  are  matters  of  evidence;  but  there  must  be  in  the  bill  allegations 
broad  enough  to  cover  any  evidence  offered.  Nesmith  v,  Calvert,  1 
Woodb.  <fc  M.  34;  Fed.  Cases,  10,123. 

General  allegations  in  the  bill  are  often  sufficient  to  render  proper 
the  introduction  of  evidence  of  documents  or  cumulative  facts  in 
support  thereof.     Ih. 

The  complainant  is  not  required  to  set  out  all  the  minute  facts  of 
his  case;  a  general  statement  of  precise  facts  is  sufficient.  Dunham 
V.  Railway  Co.,  1  Bandy  492;  Fed.  Cases,  4,150. 

A  bill  may  be  framed  with  a  double  aspect  so  that  if  the  court  decide 
against  the  complainant  in  one  view  of  the  case,  it  may  afford  him 
relief  in  another.     Hobson  v.  McArthur,  16  Pet.  182-195. 
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But  the  alternative  case  stated  must  be  the  foundation  of  precisely 
the  same  relief.     Shields  v,  Barrow,  17  How.  130-144. 

The  material  facts  on  which  plaintiff  relies  must  be  so  distinctly 
alleged  as  to  make  an  issue.     Harciing  v.  Handy,  11  Wheat,  103-121. 

A  party  is  not  allowed  to  state  one  case  in  a  bill  or  answer  and  make 
out  a  different  one  by  proof;  the  aUeffota  and  probata  must  agree;  the 
latter  must  support  the  former.     Boone  r.  Chiles,  10  Pet.  177-209. 

Where  complainant  alleged  generally  that  he  would  be  injured  and 
prayed  an  injimction,  Held,  it  was  necessary  he  should  state  how  he 
would  be  injured,  since  chancery  does  not  deal  with  abstractions  or 
contingencies,  but  with  practical  rights  and  to  prevent  impending 
wrongs.     Spooner  v.  McCk>nnell,  1  McLean,  337,  Fed.  Cases,  13,245. 

Without  the  aid  of  a  cross-bill  a  court  is  not  authorized  to  decree 
against  the  complainant  the  opposite  of  the  relief  sought  by  the  bill. 
Washington  Railroad  v.  Bradley,  10  WaU.  299-303. 

A  bill  for  a  rescission  or  injimction  must  contain  clear  and  positive 
allegations  showing  the  equitable  right  of  complainant  to  the  relief 
asked.     Post  v.  Beacon,  etc.,  Co.,  84  Fed.  ii.  371-373. 

As  against  a  general  demurrer,  an  allegation  in  a  bill  by  way  of 
recital  is  good,  where  the  allegation  admits  of  but  one  interpretation 
and  the  essential  fact  appears  by  necessary  implication.  In  such  case 
if  the  only  defect  is  that  the  averment  is  not  direct,  it  cannot  be  reached 
by  general  demurrer.  Investor  Pub.  Co.  v.  Dobinson,  72  Fed.  R. 
603-605. 

The  court  may  of  its  own  motion  dismiss  a  bill  because  it  fails  to 
state  facts  sufficient  to  give  any  right  to  relief.  Fougeres  v.  Jones,  66 
Fed.  R.  316-317. 

A  bill  charging  fraud  should  aver  the  facts  relied  on  with  sufficient 
particularity  to  warrant  its  conclusion  and  to  apprise  the  defendant 
of  what  he  must  meet.  Field  v.  Hartings  &,  Bradley  Co.,  65  Fed.  R. 
279-280. 

Under  a  prayer  for  general  relief  only  such  relief  as  the  facts  stated 
in  the  bill  and  sustained  by  the  proof  will  justify,  can  be  granted. 
Hobson  V.  McArthur,  16  Pet.  182-195. 

Under  the  prayer  for  general  relief  other  relief  may  be  granted  than 
that  which  is  particularly  prayed  for,  but  such  relief  must  be  agreeable 
to  the  case  made  by  the  bill.     Englisli  v.  Foxall,  2  Pet.  595. 
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Under  the  prayer  for  general  relief  the  court  will  often  extend  the 
relief  beyond  the  specific  prayer,  and  not  exactly  in  accordance  with  it. 
Walden  r.  Bodley,  14  Pet.  156-164. 

Though  not  entitled  to  the  relief  specifically  prayed  for,  other  relief 
consistent  with  the  facts  averred  and  proved  may  be  granted  under 
the  general  prayer.  Moore  v.  Mitchell,  2  Woods,  483;  Fed.  Cases, 
9,770. 

Where  specific  relief  is  prayed  the  court  cannot  grant  a  relief  which 
IS  inconsistent  with  or  entirely  different  from  that  prayed,  even  if  there 
is  a  prayer  for  general  relief.  Wilson  v.  Graham,  4  Wash,  C.  C,  63; 
Fed.  Cases,  17,804. 

A  prayer  for  general  relief  is  a  prayer  for  any  relief  the  court  can  give 
upon  the  facts  averred  in  the  bill  (except  by  injunction).  Chicago, 
etc.,  R.  Co.  V.  Macomb,  2  Fed.  R.  18-21. 

A  prayer  for  general  relief  covers  and  includes  a  prayer  for  specific 
performance.    Tayloe  v.  Merchants'  P*.  Ins.  Co.,  9  How.  390-406. 

Under  sec.  17  of  the  Act  of  July  4,  1836  (5  Stat.  L.  124),  a  bill  in 
equity  for  infringement  of  a  patent  praying  an  accoimt  of  profits,  and 
alleging  no  adequate  remedy  except  in  equity  is  not  demurrable  on 
the  ground  plaintiff  has  an  adequate  remedy  at  law.  Perry  v.  Com- 
ing, 7  Blatchf.  195;  Fed.  Cases,  11,004. 

A  petition  "by  way  of  cross-bill''  which  makes  nobody  defendant, 
nor  prays  for  process,  and  on  which  no  process  was  obtained  is  a  nullity. 
Washington  Railroad  v.  Bradleys,  10  Wall.  299-303. 

In  a  proceeding  in  admiralty,  HM,  that  \mder  a  prayer  for  general 
relief  damages  might  be  awarded.     Pcnhallow  v.  Doanc,  3  DaU.  54-86. 

In  a  suit  to  recover  property  procured  by  fraud  the  prayer  of  the  bill 
may  be  in  the  alternative  to  recover  the  specific  property  or  its  value. 
Hubbard  v.  Urton,  67  Fed.  R.  419-425. 

Such  alternative  relief  may  be  sought  by  amendment  to  the  bill. 
Hardin  v.  Boyd,  113  U.  S.  756. 

In  a  suit  for  general  administration  of  a  trust  by  foreclosure,  where 
classification  of  liens  and  preferences  takes  place,  the  usual  strictness 
of  pleading  is  not  required  of  intervenofs  asserting  claims  or  payment. 
Blake  v.  Pine  Mountain,  etc.,  Co.,  76  F^.  R.  624-638. 

A  petition  for  intervention  need  not  be  as  formal  as  a  bill  of  com' 
plaint,  yet  it  should  exhibit  all  the  material  facts  relied  on  for  the  relief 
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invoked,  embodying  by  recital  or  reference  so  much  of  the  record  in  the 
original  suit  as  is  essential  to  show  a  right  to  the  particular  relief 
demanded.  Empire  Distilling  Co.  v.  McNulta,  77  Fed.  R,  700-703. 
Material  proceedings  subsequent  to  the  filing  of  the  petition  should  be 
incorporated  by  amendment.    lb.  703. 

A  bill  for  an  injunction  under  the  Inte;«tate  Commerce  Act  (July  2, 
1890),  containing  no  prayer  for  process,  is  demurrable,  but  this  defect 
does  not  render  the  injunction  issued  thereon  void.  United  Staten 
V.  Agler,  62  Fed.  R.  824. 

To  render  a  person  amenable  to  an  injunction,  it  is  not  necessary 
he  should  be  a  party  to  the  suit,  nor  need  he  be  served  with  a  copy  of 
it.    Actual  notice  is  sufficient.     In  re  Lennon,  166  U.  S.  548-554. 

Sec.  720,  Rev.  SteUs.,  cannot  be  construed  to  limit  the  power  of  the 
Federal  court  to  restraiii  parties  from  instituting  proceedings  in  any 
court;  such  statute  applies  to  proceedings  pending  in  a  State  court. 
Glucose  Refining  Co.  v.  City  of  Chicago,  138  Fed.  R.  20^212. 

Ne  exeat.  The  writ  may  be  granted  without  a  special  prayer  for 
it  in  the  bill;  it  may  be  granted  in  the  decree  imder  the  general  prayer, 
or  upon  petition  either  before  or  after  decree,  on  facts  shown.  Lewis 
V.  Shainwald,  48  Fed.  R.  492-500. 

The  limitation  of  Rule  21  only  applies  where  the  writ  is  asked  for 
"pending  the  suit."     76.  500. 

Held,  the  District  Court  (as  distinguished  from  the  judge)  has  au- 
thority to  issue  the  writ.    lb.  501. 

Under  sec.  2  of  the  Bankruptcy  Act  of  1898,  a  District  Court  has 
power  to  issue  the  writ.     In  re  Lipke,  98  Fed.  R.  970. 

Under  sec.  717,  Rev.  Stats.,  the  writ  is  not  to  be  issued  "unless  a  suit 
in  equity  is  commenced."    lb.  972. 

Where  the  averments  of  the  bill  that  the  defendant  intends  to  depart 
out  of  the  jurisdiction  of  the  court  are  upon  information  and  belief 
iind  have  been  denied  by  the  answer  the  writ  should  not  be  granted. 
Shainwald  v.  Lewis,  46  Fed.  R.  839. 

The  following  is  the  proper  form  of  verification  of  a  bill  prftying  an 
injunction: 

I,  A.  B.,  the  complainant  (or  one  of  the  complainants)  in  the  fore- 
going bill  being  first  duly  sworn,  on  oath  do  say  that  I  have  read  (or 
heard  read)  the  above' bill  of  complaint  and  know  the  contents  thereof, 
and  that  the  same  are  true  of  my  own  knowledge,  except  as  to  matters 
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which  are  therein  stated  to  be  on  information  and  belief,  and  aa  to 
those  matters  I  believe  and  have  good  reason  to  believe  them  to  be 
true. 

A.B. 
Sworn  to  and  subscribed  before  me 

at  ,  the  day  of 

,  A.  D.  19 — . 

Notary  Public. 
My  commission  expires . 


Rule  XXII 

If  any  persons,  other  than  those  named  as  defendants  in 
the  bill,  shall  appear  to  be  necessary  or  Averment  as  to  want 
proper  parties  thereto,  the  bill  shall  aver  °'  ^^^  ^^^''^^ 
the  reason  why  they  are  not  made  parties,  by  showing  them 
to  be  without  the  jurisdiction  of  the  court,  or  that  they 
cannot  be  joined  without  ousting  the  jurisdiction  of  the 
court  as  to  the  other  parties.  And  as  to  persons,  who  are 
without  the  jurisdiction  and  may  properly  be  made  parties, 
the  bill  may  pray  that  process  may  issue  to  make  them 
parties  to  the  bill  if  they  should  come  within  the  jurisdiction. 

Ptomulgated  Mar.  2,  1842,  1  How.  zlviii. 

Decisions 

Parties  to  bills  are  either  (1)  nominal,  (2)  necessary,  or  (3)  indis- 
pensable. If  a  necessary  party  is  out  of  the  jurisdiction  it  should  be 
made  to  appear  upon  the  pleadings.  Tobin  v.  Walkinshaw,  1  McAU, 
126;  Fed.  Cases,  14,068. 

A  proper  party  as  distinguished  from  a  necessary  party  is  one  who 
has  an  interest  in  the  subject-matter  of  the  litigation  wliich  may  be 
conveniently  settled  therein.     Kelley  v.  Boettcher,  85  Fed.  R.  55. 

The  want  of  proper  parties  is  not  a  sufficient  ground  for  dismissing 
the  bill.     Milligan  v.  Milledge,  3  Cranch,  220. 

Where  the  want  of  parties  appears  on  the  face  of  the  bill  the  objection 
may  be  taken  by  demurrer;  where  it  does  not  so  appear  it  must  be 
made  by  plea  or  answer.    Carey  v.  BroVn,  92  U.  S.  171-172. 

Rule  XXIII 

The  prayer  for  process  of  subpoena  in  the  bill  shall  contain 
the  names  of  all  the  defendants  named  in  the  introductory 
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part  of  the  bill,  and,  if  any  of  them  are  known  to  be 
SubpcBDs  to  contain  infants  Under  age,  or  otherwise  under 
^~ti'f*^  tf'^^ISr'^SJS  guardianship,  shall  state  the  fact,  so  that 
"^°"-  the  court  may  take  order  thereon,  as  jus- 

tice may  require  upon  the  return  of  the  process.  If  an  in- 
Wbat  prayer  for  proce«  junction,  or  a  writ  of  Tie  exeat  regno,  or 
™*y  ®°"*-  any  other  special  order,  pending  the  suit, 

is  asked  for  in  the  prayer  for  relief,  that  shall  be  sufficient, 
without  repeating  the  same  in  the  prayer  for  process. 

Promulgated  Mar.  2,  1842,  1  How.  xlviii. 

DecisionB 

By  appearing  generally  the  objection  that  one  is  not  named  as  a 
defendajit  in  the  prayer  for  subpoena  is  waived.  Buerk  v.  Imhaeuser, 
8  Fed,  R.  457. 

A  defendant  not  named  in  the  prayer  for  process  cannot  object  that 
others  are  omitted  therefrom.    lb. 

A  bill  may  be  dismissed  by  the  court  of  its  own  motion  where  it 
omits  the  proper  allegation  of  citizenship  in  the  introductory  part, 
and  where  the  prayer  for  subpoena  does  not  contain  the  names  of  the 
defendants.     City  of  Carlsbad  v.  Tibbetts,  51  Fed.  R.  852. 

Omission  of  the  names  of  some  of  the  defendants  from  the  prayer 
for  process,  in  violation  of  Equity  Rule  23,  is  a  fatal  defect,  on  de- 
murrer.   Goebel  v.  American  Ry.  Supply  Co.,  55  Fed.  R.  825-827. 

A  bill  containing  no  prayer  for  process  is  demurrable.  tJnited  States 
V.  Agler,  62  Fed.  R.  824. 

Contra.  Where  in  the  caption  and  the  body  of  the  bill  the  defend- 
ants are  named,  it  is  not  demurrable  because  it  contains  no  prayer  for 
process.    Jennes  v.  Landis,  84  Fed.  R.  73-74. 

Rule  23  is  an  affirmance  of  the  general  practice  in  equity  and  applies 
to  matters  to  the  merits  and  not  to  such  objections  as  are  in  abate- 
ment only.    Wood  v.  Mann,  1  Sumn.  578;  Fed.  Cases,  17,952. 

RifLE  XXIV 

Every  bill  shall  contain  the  signature  of  counsel  annexed 

Bm  to  be  signed  by  ^^  ^^>  which  shall  be  Considered  as  an 
~"°*®*-  affirmation  on  his  part  that,  upon  the 

instructions  given  to  him  and  the  case  laid  before  him. 


RULES    OF   THE    COURTS    OF    EQUITY  349 


• 


there  is  good  ground  for  the  suit,  in  the  manner  in  which 
it  is  framed. 

Promulgated  Mar.  2,  1842,  1  How.  xlviii. 

DedflionB 

The  printed  name  of  counsel  is  not  his  signature.  Nightingale  v. 
Oregon  Cent.  R.  Co.,  2  Saioy,  338;  Fed.  Cases,  10,264. 

The  bill  must  be  signed  by  counsel  or  it  is  demurrable.  But  a  signing 
on  the  back  is  sufficient.  Dwight  v.  Humphries,  3  McLean,  104;  Fed. 
Cases,  4,216. 

A  bill  filed  without  the  signature  of  counsel  was  ordered  taken  off 
the  files;  it  may  be  restored  on  motion  after  signed.  Roach  v.  Hulings, 
5  Cranch  C.  C.  637;  Fed.  Cases,  11,874. 

A  counsellor  of  the  court  may  sign  the  bill  as  "solicitor.''  Stenson 
V.  Hildrop,  8  Biss.  376;  Fed.  Cases,  13,459. 

A  distinction  made  between  the  attorney  and  his  principal  in  a  suit. 
Read  v.  Consequa,  4  Wash.  C.  C.  174;  Fed.  Cases,  11,606. 

Under  Rule  24  the  signature  of  counsel  takes  the  place  of  an  exami- 
nation of  the  bill  by  the  ch^cellor  under  the  old  practice.  United 
States  V.  American  Lumber  Co.,  85  Fed.  R.  827-830. 

Rule  XXV 

In  order  to  prevent  unnecessary  costs  and  expenses,  and 
to  promote  brevity,  succinctness,  and  coBt«  not  to  exceed  that 
directness  in  the  allegations  of  bills  and  *^^°^«*  ^^  state  courts, 
answers,  the  regular  taxable  costs  for  every  bill  and  answer 
shall  in  no  case  exceed  the  sum  which  is  allowed  in  the 
State  Court  of  Chancery  in  the  district,  if  any  there  be;  but 
if  there  be  none,  then  it  shall  not  exceed  the  sum  of  $3.00 
for  every  bill  or  answer. 

Promulgated  Mar.  2,  1842,  1  How.  xUx. 

Decisions 

Under  Rule  25  and  Rev.  Stats,  sec.  913  a  Federal  court  has  power 
in  equity  in  the  absence  of  an  express  rule  of  court,  dealing  with  the 
taxation  of  costs,  to  adopt  a  State  fee  bill  which  allows  fees  to  the 
solicitors  for  drawing  the  pleadings.  Matheson  v.  Hanna-Schoelkopf 
Co.,  128  Fed.  R.  163-164. 
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Rule  XXVI — Scandal. and  Impertinence  in  Bills 
Every  bill  shall  be  expressed  in  as  brief  and  succinct  terms 

Recitals,  scandal  and  aS  it  reasonably  can  be,  and  shall  con- 
impertinence    expunged 

at  piaintiflf'B  cost.  tain  no  Unnecessary  recitals  of  deeds, 
documents,  contracts,  or  other  instruments,  in  hcec  verba, 
or  any  other  impertinent  matter,  or  any  scandalous  matter 
not  relevant  to  the  suit.  If  it  does,  it  may,  on  exception?, 
be  referred  to  a  master,  by  any  judge  of  the  court,  for  im- 
pertinence or  scandal;  and  if  so  found  by  him,  the  matter 
shall  be  expunged  at  the  expense  of  the  plaintiff,  and  he 
shall  pay  to  the  defendant  all  his  costs  in  the  suit  up  to  that 
time,  unless  the  court  or  a.  judge  thereof  shall  otherwise 
order.  If  the  master  shall  report  that  the  bill  is  not  scan- 
dalous or  impertinent,  the  plaintiff  shall  be  entitled  to  all 
costs  occasioned  by  the  reference. 

Promulgated  Mar.  2,  1842,  1  How.  xlix. 

Decisions 

In  patent  cases  it  is  not  necessary  to  specify  particulars  of  infringe- 
ment in  a  bill  in  equity;  a  general  averment  that  the  defendant  has 
infringed  is  sufficient  to  put  him  upon  answer.  Turrell  v.  Cammerrer, 
3  Fisher's  Patent  Cases,  462;  Fed.  Cases,  14,266. 

Exception  for  impertinence  will  not  be  allowed  unless  it  is  clear  that 
the  matter  excepted  to  cannot  be  material  to  plaintiff's  case.  Wells 
V.  Oregon  Ry.  &  N.  Co.,  15  Fed.  R.  561-563. 

Material  matters  are  not  necessarily  impertinent  because  such,  as 
the  court  will  judicially  notice.    lb. 

It  is  not  impertinent  in  a  bill  for  an  injunction  to  refer  to  recent 
adjudications  of  the  question  involved  by  co-ordinate  tribunals,  as 
the  attention  of  the  defendants  and  the  court  is  thus  properly  brought 
to  them.    lb.  564. 

Exceptions  for  impertinence  may  be  allowed  where  the  matter  is 
stated  with  needless  prolixity.  If  the  matters  are  material  the  excep- 
tion will  not  be  allowed,  as  that  would  leave  the  defendant  without 
remedy,  but  the  allegations  will  be  allowed  to  remain  in  the  answer 
and  their  effect,  if  found  true,  determined  on  final  hearing.  Chapman 
V.  School  District,  1  Deady,  108;  Fed.  Cases,  2,607. 

Where  the  same  matter  is  repeated  in  two  or  more  places  in  a  bill 
such  repetitions  will  be  struck  out  and  an  aipendment  allowed.  Nevada 
Nickel  Syndicate  v.  National  Nickel  Co..  86  Fed.  R.  486-488. 
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Impertinence  is  any  matters  not  relevant  to  a  point  properly  before 
the  court  for  a  decision  at  any  stage  of  the  cause.  Wood  v,  Mann,  1 
Sumner,  578;  Fed.  Cases,  17,952. 

On  exceptions  for  impertinence,  the  pleadings  will  be  given  a  liberal 
construction,  having  regard  to  the  nature  of  the  case.  Griswold  v. 
Hill,  1  Paine,  390;  Fed,  Cases,  5,835. 

Allegations  of  an  answer  which  set  up  no  fact,  but  which  are  simply 
an  alignment  as  to  the  effect  of  facts  alleged  in  the  bill,  are  impertinent, 
and  will  be  stricken  out  on  exception.  Fla.  Mtg.  &  Inv.  Go.  v.  Finlay- 
son,  74  Fed,  R.  671-^74. 

Rule  26  does  not  curtail  the  inherent  power  of  the  court  to  strike 
out  rambling  or  tautological  pleadings,  or  purge  the  record  of  scan- 
dalous, or  impertinent  matter,  on  its  own  motion,  in  the  absence  of 
exceptions.     Kelly  v.  Bcettcher,  85  Fed.  R.  55-57. 

Scandal  in  pleading  consists  of  any  unnecessary  allegations  bearing 
cruelly  on  the  moral  character  of  an  individual,  or  in  stating  anything 
oontraiy  to  good  manners,  or  anything  unbecoming  the  dignity  of  the 
court.    Ih. 

The  statement  of  immaterial  facts  is  impertinence  because  they  have 
no  relation  to  the  issues  to  be  decided.  Statement  of  matters  of  law 
is  impertinence  because  the  court  takes  judicial  notice  of  the  law  and 
its  statement  is  unnecessary.    76. 

When  the  court  of  its  own  motion  strikes  from  its  files  a  bill  as 
scandalous  or  impertinent,  it  may  allow  a  new  bill,  not  exceeding  a 
prescribed  length,  to  be  filed  as  of  the  date  of  the  original  filing,     lb.  55. 

The  rule  that  a  bill  should  contain  a  clear  and  explicit  description 
sufficient  to  give  the  defendant  notice  of  the  subject-matter  of  the 
complaint  against  him  is  not  abrogated  by  Rule  26.  Electro  Libration 
CJo.  V.  Jackson,  52  Fed.  R.  773-776. 

The  bill  should  give  the  requisite  full  information  of  itself.  Where 
for  convenience  exhibits  are  allowed,  the  bill  should  contain  explicit 
reference  to  them.    Ih. 

Multifariousness.  It  is  impossible  to  lay  down  any  general  rule. 
Eveiy  case  must  be  governed  by  its  own  circiunstances.  The  court 
must  exercise  a  sound  discretion  on  the  subject.  Gaines  v.  Chew,  2 
How.  61&-642. 

A  bill  filed  against  the  executors  of  an  estate  and  all  those  who 
purchased  from  them  is  not  for  that  reason  multifarious.     Ih.  642. 

All  having  an  interest  in  the  principal  matter  in  controversy  should 
be  joined,  though  the  interests  may  have  arisen  under  distinct  con- 
tracts,   lb.  642. 
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Objectionfl  for  multifariousness  cannot  be  taken  by  exceptions. 
They  can  be  taken  only  by  demurrer,  plea,  or  answer  before  hearing, 
but  the  court  may  itself  take  the  objection  at.  any  time,  at  the  hearing 
or  otherwise.     Oliver  v.  Piatt,  3  How.  333-412. 

Where  objection  of  multifariousness  is  first  made  at  the  hearing, 
if  the  court  can  without  serious  embarrassmetit  make  a  decree,  it  wili 
do  so  and  not  countenance  the  objection.    lb.  412. 

The  rule  against  multifariousness  is  founded  on  convenience  and 
must  be  applied  to  the  circumstances  of  each  case.  McLean  v,  Lafayette 
Bank,  3  McLean,  415;  Fed.  Cases,  8,886. 

Objections  that  a  bill  is  multifarious  must  be  made  before  answer 
and  can  be  tested  only  by  the  structure  of  the  bill  itself.  Nelson  v. 
HiU,  5  How.  127. 

Whether  a  bill  is  multifarious  is  largely  a  matter  of  discretion,  and 
a  decision  overruling  an  objection  to  a  bill  on  that  ground  will  not  be 
reviewed  on  appeal.     Ulman  v.  Jaeger,  67  Fed.  R.  980-985. 

The  reasons  why  bills  are  deemed  multifarious  and  the  inconvenience 
they  occasion.     Hayes  v.  Dayton,  8  Fed.  R.  703. 

The  case  against  one  defendant  may  be  so  entire  as  to  be  incapable 
of  being  prosecuted  in  several  suits,  yet  some  other  defendant  may  be 
a  necessary  party  to  some  portion  only  of  the  case  stated.  It  is  not 
indispensable  that  all  the  parties  should  have  an  interest  in  all  the 
matters  contained  in  the  suit;  it  will  be  sufficient  if  each  party  has  an 
interest  in  some  material  matter  in  the  suit  and  they  are  connected 
with  the  others.  Brown  v.  Guarantee  T.  and  Safe  Deposit  Co.,  128 
U.  S.  403-410  (32-470),  Oct.  T.,  1888. 

There  can  be  no  misjoinder  of  causes  of  action  in  equity  in  any  bill 
which  presents  a  common  point  of  litigation  which  effects  the  entire 
subject-matter  and  the  decision  of  which  will  settle  the  rights  of  all  the 
parties  to  the  suit.     lb.  412. 

Multifariousness  arises  from  the  fact  that  the  transactions  which 
form  the  subject-matter  of  the  suit  are  so  dissimilar  and  separate  that 
they  cannot  conveniently  be  tried  together  on  one  record,  or  because 
some  defendant  is  able  to  say,  as  to  a  large  part  of  the  transactions  set 
out  in  the  bill,  he  has  no  interest  or  connection  whatever.  Barcus  v. 
Gates,  89  Fed.  R.  783-791. 
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Rule  XXVII 

No  order  shall  be  made  by  any  judge  for  referring  any  bill, 
answer,  or  pleading,  or  other  matter  or   No  reference  of  exccp- 

,.  ,  ,.         ,     .  .,  ,       tions  unless  in  writing 

proceeding,  depending  before  the  court,  and  signed  by  counseC 
for  scandal  or  impertinence,  unless  exceptions  are  taken 
in  writing  and  signed  by  counsel,  describing  the  particular 
passages  which  are  considered  to  be  scandalous  or  imper- 
tinent; nor  unless  the  exceptions  shall  be  When  to  be  filed, 
filed  on  or  before  the  next  rule-day  after  the  process  on  the 
bill  shall  be  returnable,  or  after  the  answer  or  pleading  is 

filed.  And  such  order,  when  obtained,  when  orde*  of  reference 
shall  be  considered  as  abandoned,  unless  deemed  abandoned. 

the  party  obtaining  the  order  shall,  without  any  unnecessary 
delay,  procure  the  master  to  examine  and  report  for  the 
same  on  or  before  the  next  succeeding  rule-day,  or  the 
master  shall  certify  that  further  time  is  necessary  for  him 
to  complete  the  examination. 

Promulgated  Mar.  2,  1842,  1  How.  xlix. 

DeeisionB 

An  exception  for  impertinence  must  be  allowed  in  whole  or  not  at  all. 
Chapman  v.  School  District,  1  Deady,  108;  Fed.  Cases,  2,607. 

Pleadings  in  equity  are  viewed  without  regard  to  form,  and  excep- 
tions are  never  allowed  if  made  under  circumstances  calculated  to 
effect  a  surprise  on  either  party.  Surget  v.  Byers,  Hemp.  715;  Fed, 
Cases,  13,629. 

Rule  XXVIII — Amendment  of  Bills 

The  plaintiff  shall  be  at  liberty,  as  a  matter  of  course, 
and  without  payment  of  costs,  to  amend   Bin  may  be  amended 

,.,.,,.  ,  .  ,      ^  of   course   befdre   copy 

his  Dill,  m  any  matters  whatsoever,  taken, 
before  any  copy  has  been  taken  out  of  the  clerk's  office, 
and  in  any  small  matters  afterwards,  such  as  filing  blanks, 
correcting  errors  of  dates,  misnomer  of  parties,  misdescrip- 
tion of  premises,  clerical  errors,  and  generally  in  matters 
of  form.  But  if  he  amend  in  a  material  point  (as  he  may  do 
of  course)  after  a  copy  has  been  so  taken.  Amendment  after  copy 
before  any  answer  or  plea  or  demurrer  ***'®"' 
to  the  bill,  he  shall  pay  to  the  defendant  the  costs  occasioned 
23 
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thereby,  and  shall,  without  delay,  furnish  him  a  fair  copj'' 
thereof,  free  of  expense,  with  suitable  references  to  the 
places  where  the  same  are  to  be  inserted.  And  if  the 
To    furnish    copy    of   amendments    are    numerous,    he    shall 

amendment     or    whole     .         •i>i*t  .       ,i         i<ii 

bui.  furnish,  m  like  manner,  to  the  defend- 

ant, a  copy  of  the  whole  bill  as  amended;  and  if  there  be 
more  than  one  defendant,  a  copy  shall  be  furnished  to  each 
defendant  affected  thereby. 

Promulgated  liar.  2,  1842,  L  How,  1. 

Decisions 

A  complainant  is  not  at  liberty  to  abandon  the  entire  case  made  by 
his  bill  and  make  a  new  and  different  case  by  way  of  amendment. 
Shields  v.  Barrow,  16  How,  130-144. 

Under  Rule  28  the  plaintiff  is  entitled  to  amend  his  bill  as  a  matter 
of  course  before  answer,  plea,  or  demurrer  filed,  and  although  amended 
in  a  material  matter,  it  is  not  necessary  that  the  amendment  proposed 
should  be  supported  by  affidavit.  A  bill  in  equity  is  not  required  to 
be  sworn  to  unless  it  b  sought  to  be  used  in  evidence  upon  application 
for  a  provisional  injunction  or  the  like.  Chase  Electric  Const.  Co.  v. 
Columbia  Const.  Co.,  136  Fed,  R,  699. 

New  process  is  not  necessary  on  an  amended  bill,  as  the  defendant 
is  already  before  the  court.  Being  in  court  he  is  bound  to  take  notice 
of  the  filing  of  such  bills,  as  of  any  other  proceedings  in  the  case.  French 
V.  Hay,  22  WaU,  238-247;  Longworth  v.  Taylor,  1  McLean,  514;  Fed. 
Cases,  8,491. 

Amendments  which  amount  in  effect  to  the  institution  of  a  new 
suit,  will  not  be  allowed.  Goodyear  v,  Bourr,  3  Blatchf.  268;  Fed. 
Cases,  5,561. 

No  rule  can  be  laid  down  in  reference  to  amendments  of  equity  plead- 
ings tht^t  will  govern  all  cases.  This  must  depend  upon  special  circum- 
stances in  each  case.     Hardin  v.  Boyd,  113  U.  S.  756. 

In  passing  upon  applications  to  amend,  the  ends  of  justice  must 
not  be  sacrificed  by  too  rigid  adherence  to  technical  rules  of  practice. 
lb. 

Amendments  are  only  allowed  where  the  bill  is  defective  in  its 
prayer  for  relief,  or  in  proper  parties,  or  in  the  statement  of  facts  or 
circumstances  connected  with  the  substance  of  the  case,  but  not 
forming  the  substance  of  it.    lb.  761. 

Amendments  are  only  allowed  where  upon  the  case  made  by  the  bill, 
plaintiff  is  entitled  to  relief,  though  different  from  that  sought  by  the 
prayer.    lb. 
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Amendments  in  chancery  are  within  the  provisions  of  the  statute 
of  1789  upon  the  subject  of  jeofails.  See  sec.  954,  Rev.  Stats.  Clem- 
ments  v.  Moore,  6  WaU.  299-311;  Clarke  v.  Mathewson,  12  Pet,  164- 
172. 

There  are  cases  m  chancery  where  amendments  are  permitted  at  any 
stage  of  the  cause,  as  where  an  essential  party  has  been  omitted. 
Walden  v.  Bodley,  14  Pet.  156-160. 

Amendments  which  change  the  character  of  the  bill  or  answer,  so  as 
to  make  substantially  a  new  case  should  rarely,  if  ever,  be  allowed  after 
the  case  has  been  set  for  hearing.    /&. 

An  amendment  is  of  course,  where  objection  to  the  jurisdiction  has 
been  sustained,  but  there  has  been  no  general  appearance  or  plea,  de- 
murrer or  answer  filed.  Insurance  Co.  r.  Svendsen,  74  Fed,  R,  346- 
347.  ' 

Federal  courts  of  equity  are  indulgent  in  allowing  amendments  of 
pleadings  in  matters  of  form,  but  slow  to  allow  amendments  in  matters 
of  substance.    Schultz  v.  Phenix  Ins.  Co.,  17  Fed.  R,  376-390. 

Where  the  affidavit  in  support  of  the  motion  to  file  an  amended 
answer  fails  to  show  that  the  new  facts  have  come  to  the  knowledge 
of  the  respondent  since  the  original  answer  was  prepared,  the  amend- 
ment may  be  denied.    lb. 

Matters  existing  at  the  time  of  the  filing  of  the  bill,  necessary  to  the 
case  but  omitted  therefrom,  should  be  brought  in  by  amendment.  If 
arising  after  the  bill  is  filed,  by  a  supplemental  bill.  Swatzel  v.  Arnold, 
1  Woolw.  383;  Fed.  Cases,  13,682. 

No  material  fact  occurring  after  the  filing  of  the  bill  can  be  intro- 
duced by  amendment.  If  it  is  done  it  is  cause  for  demurrer.  Copen 
V,  Fleischer,  1  Bond.  440;  Fed,  Cases,  3,211. 

An  amended  bill  should  state  only  so  much  of  the  original  bill  as 
may  be  necessary  to  make  intelligible  the  new  matter.  Pirree  v.  West, 
3  Wash.  C.  C.  354;  Fed.  Cases,  10,910. 

The  amended  bill  should  call  upon  the  original  defendants  to  answer 
it,  and  upon  the  new  defendants  to  answer  both  that  and  the  original 
biU.    lb. 

It  is  more  proper  to  file  an  amended  bill  than  to  interline  the  original. 
76. 

The  amendment  of  a  bill,  on  which  an  injunction  has  been  granted, 
will  not  affect  the  injunction  granted  on  the  original  bill.  Reed  v, 
Consequa,  4  Wash.  C.  C.  174;  Fed.  Cases,  11,606. 
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Where  an  amended  bill  refers  to  an  original  bill,  and  makes  the  same 
a  part  thereof,  all  the  parties  named  in  the  original  bill  are  parties  to 
the  amended  bill,  although  not  particularly  named  therein,  where  the 
bill  prays  that  the  parties  defendant  to  the  original  bill  be  made  de- 
fendants to  the  amended  bill.  Empire  Coal  Co.  v.  Empire  Mining 
Co.,  160  U.  S.  159-163. 

Under  Rule  28,  before  plaintiff  can  claim  any  benefit  of  an  amend- 
ment, he  must  pay  the  coste  occasioned,  and  furnish  the  copies  re- 
quired by  the  rule.  If  he  fails  so  to  do,  by  the  withdrawal  of  an  amend- 
ment he  leaves  the  case  to  stand  as  though  no  amendment  had  been 
attempted.     Sheffield  v.  Withrow,  149  U.  S,  574-576. 

New  matter  cannot  be  added  to  the  bill  by  special  rephcation,  but 
must  be  by  amended  bill  or  by  supplemental  bill.  Duponti  v,  Muasy, 
4  Wash.  G.  C,  128;  Fed.  Cases,  4,185. 

Rule  XXIX 
After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before 


replication,  the  plaintiff  may,  upon  mo-  Amendment  after 

.^1         .  ^ .  1  <    •        swer  and  before  replica- 

tion or  petition,  without  notice,  obtain   tion. 

an  order  from  any  judge  of  the  court  to  amend  his  bill  on 
or  before  the  next  succeeding  rule-day,  upon  payment  of 
costs  or  without  payment  of  costs,  as  the  court  or  a  judge 
thereof  may  in  his  discretion  direct,  j^^  «pUcation  only 
But  after  replication  filed,  the  plaintiff  ^'^  "p^^  **«*«*• 
shall  not  be  permitted  to  withdraw  it  and  to  amend  his 
bill,  except  upon  a  special  order  of  a  judge  of  the  court, 
upon  motion  or  petition,  after  due  notice  to  the  other  party, 
and  upon  proof  by  affidavit  that  the  same  is  not  made  for 
the  purpose  of  vexation  or  delay,  or  that  the  matter  of  the 
proposed  amendment  is  material,  and  could  not  with 
reasonable  diligence  have  been  sooner  introduced  into  the 
bill,  and  upon  the  plaintiff's  submitting  to  such  other  terms 
as  may  be  imposed  by  the  judge  for  speeding  the  cause. 

Promulcated  Mar.  2.  1842,  1  How.  L 

Statutory  ProvisionB 

Rev.  Stat.  sec.  954;  Act  Sept.  24,  1789,  eh.  20  (1  Stat.  L.  91);  sec.  32 
of  the  Judiciary  Act  of  1789.]  "  No  summons,  writ,  declaration,  return, 
process,  judgment  or  other  proceedings  in  civil  causes  in  any  court  of 
the  United  States,  shall  be  abated,  arrested,  quashed«  or  reversed 
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for  any  defect  or  want  of  form;  but  such  court  shall  proceed  and  give 
judgment  according  as  the  right  of  the  cause  and  matter  in  law  shall 
appear  to  it,  without  regarding  any  such  defect  or  want  of  form,  except 
those  which  in  cases  of  demurrer,  the  party  demurring  specially  sets 
down,  together  with  his  demurrer  as  the  cause  thereof;  and  such  court 
shall  amend  every  such  defect  and  want  of  form  other  than  which  the 
party  demurring  so  expresses;  and  may  at  any  time  permit  either  of 
the  parties  to  amend  any  defect  in  the  process  or  pleadings  upon  such 
conditions  as  it  shall,  in  its  discretion  and  by  its  rules  prescribe." 

DeciBions 

Any  amendment  of  a  bill  after  answer  authorizes  the  defendant, 
though  not  required  to  answer,  to  put  in  an  answer,  and  the  defendant 
has  the  same  time  to  answer  that  he  originally  had,  in  the  absence  of 
agreement  or  a  rule  of  court.     Nelson  v.  Eaton,  66  Fed.  R.  376-378. 

The  averments  of  citizenship  of  a  party  may  be  amended  at  any 
stage  of  the  cause  if  the  amendment  is  asked  in  a  reasonable  time 
after  the  defect  is  suggested.  Fisher  v.  Rutherford,  Bald.  188;  Fed. 
Cases,  4,823. 

The  staleness  of  a  demand,  or  the  want  of  proper  parties,  is  no  ob* 
jection  to  the  amendment  of  a  bill.    lb. 

If  the  bill  states  facts  to  entitle  the  plaintiff  to  relief,  the  court  will 
allow  it  to  be  amended  even  if  it.be  an  appeal,  and  will  remand  the 
cause  for  this  purppse.    Lewis  v.  Darling,  16  How.  1. 

A  defect  in  the  bill  that  a  party  has  been  joined  who  has  no  interest 
in  the  suit  may  be  cured  by  amendment,  which  can  be  directed  at  the 
instance  of  the  court,  and  even  on  appeal.  Hubbard  v.  Manhattan 
Trust  Co.,  87  Fed.  R.  61-57. 

An  amendment  must  be  made,  where  although  all  the  parties  are 
before  the  court,  the  right  of  the  persons  present  are  so  involved,  that 
complete  and  final  justice  cannot  be  done  between  the  parties  to  the 
8uit  without  affecting  those  of  some  absent  party.  Shields  v.  -Barrow, 
17  Haw.  130-141. 

After  the  final  decree,  an  amendment  of  the  pleadings  to  meet  ob- 
jections raised  long  before  the  decision  was  rendered,  should  not  be 
allowed.    Blair  v.  Harrison,  57  Fed.  R.  257. 

It  is  error  to  strike  from  the  files  an  amendment  to  a  bill,  which 
explains  the  delay  in  bringing  suit,  and  is  an  answer  to  the  charge  of 
laches,  upon  which  a  demurrer  has  been  sustained.  Laut  v.  Manley, 
76  Fed.  R.  627. 

The  power  to  amend  exists  in  the  appellate  court,  as  well  as  in  the 
court  where  the  proceeding  has  been  had,  and  in  the  appellate  court 
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defects  in  matter  of  form  are  not  to  be  regarded  as  error.     Smith  v. 
Jackson,  1  Paine,  486;  Fed.  Cases,  13,065. 

Defects  in  substance  cannot  be  amended  in  an  appellate  court. 
They  may  be  amended  in  the  trial  court  on  terms  before  final  judg- 
ment or  decree.    lb. 

New  process  is  not  necessary  upon  an  amended  bill  as  to  defendants 
already  before  the  court.     French  v.  Stuart,  22  Wall,  228. 

If  the  answer  sets  up  a  defense  which  the  complainant  wishes  to 
avoid  he  must  amend  his  bill,  as  under  Rule  45  special  replication  is 
not  permitted.     Wilson  v,  StoUey,  4  McLean,  272;  Fed.  Cases,  17,839. 

An  amendment  will  not  be  allowed  to  the  bill  after  answer  and 
replication  are  filed,  and  depositions  taken,  unless  up>on  a  showing  that 
the  amendment  could  not  earlier  have  been  made.     Ross  v.  Carpenter, 

6  McLean,  382;  Fed.  Cases,  12,072. 

An  amendment  should  not  be  allowed,  seeking  to  introduce  a  new 
party  to  the  bill,  whose  interest  was  known  when  the  bill  was  filed.    /&. 

Where  a  defense  is  made  to  a  bill  which  the  complainant  could  not 
forseee,  an  amendment  may  be  allowed  thereafter.  Wharton  v. 
Lowrey,  2  Dallas,  364. 

Where  the  case  is  not  properly  prepared  for  final  decree,  the  appel- 
late court  may  direct  that  the  decree  be  reversed,  and  the  cause  re- 
manded, with  leave  for  the  plaintiff  to  amend  the  bill.     Estho  v.  Leah, 

7  Pet.  130-131. 

Where  the  record  upon  the  bill  and  answer  is  so  deficient  that  the 
court  is  unable  to  make  a  decree,  the  appellate  court  may  order  a 
reversal,  with  directions  for  the  requisite  amendments.  Harrison  v. 
Nixon,  9  Pet.  483-505,  Mr.  Justice  Baldwin  dissenting. 

If  the  amendment  introduces  no  new  facts  and  the  merits  are  not 
affected,  plaintiff  may  proceed  without  answer  to  the  amendment. 
Longworth  v.  Taylor,  1  McLean,  514;  Fed.  Cases,  8,491. 

« 

After  a  cause  has  been  decided  in  favor  of  the  defendant  upon  a 
demurrer  filed,  the  court  has  power  to  allow  an  amendment  of  the  bill, 
but  should  exercise  its  discretion  cautiously  on  applications  of  this 
nature.     Hunt  v.  Rausmanier,  2  Mason,  342;  Fed.  Cases,  6,898. 

This  principle  is  supported  by  the  Act  of  1789,  sec.  954,  Rev.  Stats., 
supra.    lb. 

It  is  improper  upon  a  single  demurrer,  to  sustain  a  bill  in  part,  and 
overrule  it  in  part;  yet  where  this  is  done  and  the  defendant  answers 
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the  bill  as  amended,  both  parties  will  be  deemed  to  have  waived  the 
objection.     Marshall  v.  Vicksburg,  15  Wall.  145-149. 

Where  there  is  a  single  demurrer;  it  must  be  wholly  sustained  or 
wholly  overruled.    lb. 

Rule  29  applies  only  where  leave  to  amend  is  asked  before  the  de- 
murrer  is  allowed.  Under  this  rule  the  complainant  is  not  entitled  as 
a  matter  of  right  to  amend  his  bill  after  the  demurrer  has  been  sus- 
tained, but  the  court  may,  in  its  discretion,  grant  him  leave  to  amend 
upon  terms.     Nat.  Bk.  v.  Carpenter,  101  U.  S.  567-568. 

If  an  unnecessary  party  is  joined,  over  whom  the  court  has  no  juris- 
diction, objection  to  the  jurisdiction  may  be  cured  by  amendment. 
Conolly  V,  Taylor,  2  Pet.  556-^65. 

If  a  contract  be  set  out  in  substance  but  not  in  exact  terms,  an 
amendment  on  easy  terms  will  be  allowed  to  cure  any  variances.  Where 
the  contract  proved,  varied  essentially  from  that  set  out  in  the  bill, 
and  would  have  proved  fatal  without  an  amendment  it  was  held  that 
an  amendment  should  be  allowed  the  plaintiff,  who  otherwise  had 
merits,  and  that  such  amendment  might  even  be  allowed  after  decree. 
Tufts  V.  Tufts,  3  Woodb.  <fc  M.  456;  Fed.  Cases,  14,233. 

Complainant  is  bound  by  an  admission  of  fact  contained  in  his  bill, 
and  cannot  in  argiunent  urge  that  the  fact  is  otherwise.  He  should 
amend  his  bill  before  the  hearing.  Prevost  v.  Gratz,  3  Wash.  C,  C. 
434;  Fed.  Cases,  11,407. 

An  amendment  which  changes  the  chanu^r  of  the  bill  may  be 
allowed  after  final  decree,  if  the  cause  has  been  tried  as  it  would  have 
been  had  the  bill  originally  been  in  the  amended  form,  where  such 
amendment  introduced  no  new  cause  of  action.  The  Tremolo  Patent, 
23  WaU.  518. 

In  a  suit  for  infringement  of  patent,  after  decree  and  accounting,  a 
motion  for  amendment  on  the  ground  that  the  admissions  of  the 
answer  were  by  mistake,  will  be  denied.  Ruggles  v.  Eddy,  1 1  Blatchf. 
524;  Fed.  Cases,  12,118. 

Amendments  regularly  made  under  Rule  29  will  not  be  avoided  by 
motion  to  strike  the  order  allowing  them  from  the  record,  or  set  it 
aside.    Lichtenauer  v.  Cheney,  8  Fed.  R.  876. 

If  an  amendment  in  effect  make  a  new  case  or  one  inconsistent  with 
the  position  of  the  complainants  in  the  suit  at  law,  where  they  are 
seeking  a  new  trial,  it  will  be  striken  from  the  files  on  motion.  Oglesby 
V.  Attrill,  14  Fed.  R.  214-215. 
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A  court  of  equity  has  power  to  adapt  ita  proceedings  to  the  exigencies 
of  each  particular  case,  and  this  power  would  often  be  inefifectual  unless 
it  also  possessed  the  power,  after  a  cause  has  been  heard  and  the  case 
for  relief  made  out  but  not  the  case  disclosed  by  the  bill,  to  allow  an 
alteration  of  the  bill,  on  terms  that  the  party  not  in  fault  could  have 
no  reasonable  ground  to  object  to.     Neale  v.  Neales,  9  Wall.  1-9. 

Before  the  hearing  the  court's  discretion  is  controlled  by  the  rules  of 
equity  proceedings  adopted  by  the  Supreme  Court,  but  not  so  upon 
the  hearing,  for  there  is  no  rule  on  the  subject  of  amendments  applicable 
to  a  cause  which  has  advanced  to  this  point;  therefore  an  amendment 
at  the  hearing  is  in  the  discretion  of  the  court.    lb,  9. 

A  bill  by  way  of  supplement  and  amendment  making  an  essential 
change  in  the  character  of  the  original  suit  may  not  be  filed  after 
the  original  bill  has  been  argued  and  is  imder  advisement.  Snead  v, 
McCouU,  12  How.  407-422. 

Especially  where  not  accompanied  by  evidence,  in  an  affidavit  or 
otherwise,  to  show  the  amendments  could  not  have  been  made  part 
of  the  original  bill.     lb.  422. 

It  is  a  gross  irregularity  to  hear  a  cause  upon  an  amended  bill  filed 
after  replication  without  leave  of  the  court.  Wash.  Ry.  t;.  Bradleys, 
10  Wall.  299. 

The  defendant,  if  without  laches,  may  move*  to  strike  such  bill  from 
the  files.    lb. 

An  amendment  cannot  be  allowed  which  substitutes  a  new  plaintiff 
as  the  owner  of  the  subject-matter  of  the  suit.  So  held  where  "A" 
brought  suit  for  infringement  of  patent  and  afterward  sought  to  amend 
by  adding  "C"  as  plaintiff,  alleging  "C"  to  be  the  exclusive  owner  of 
the  patent  right.  Goodyear  v.  Bourn,  3  Blatchf.  C.  C.  266;  Fed.  Ca9e8, 
5,661. 

Where  a  cause  has  been  dismissed  for  want  of  jurisdiction,  the  bill 
cannot  be  amended  and  the  cause  restored.  Jackson  v,  Ashton,  10 
Pet.  480. 

Where  at  a  hearing  it  appeared  that  a  motion  to  amend  the  bill 
was  made,  and  that  the  facts  and  the  answer  made  out  a  case  for 
relief,  but  a  case  different  from  the  one  stated  in  the  bill,  but  that 
the  amendment  did  not  change  the  subject-matter  of  the  biU,  the 
motion  should  be  granted,  where  the  purposes  of  justice  would  be  thus 
subserved.  Battle  v.  Mutual  Life  Ins.  Co.,  10  Blatchf.  417;  Fed.  Cases, 
1,109. 

After  the  announcement  of  the  final  decision  of  the  court  upon  the 
merits,  it  is  proper  to  refuse  to  permit  an  amendment  to  meet  objections 
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which  were  raised  at  the  hearing  two  monthfi  before  the  decision  was 
rendered.    Claflin  v.  Bennett,  51  Fed.  R.  693. 

•  The  granting  or  refusing  leave  to  file  an  amended  bill  or  plea  is  a 
matter  within  the  discretion  of  the  trial  court,  and  will  not  be  reviewed 
in  an  appellate  court  unless  there  has  been  gross  abuse  of  this  discre- 
tion. Chapman  v.  Barney,  129  U.  S.  677-681;  Gormley  v,  Bunyan^ 
138  U,  S.  623-631. 

Rule  XXX 

If  the  plaintiff  so  obtaining  any  order  to  amend  his  bill 
after  answer,  or  plea,  or  demurrer,  or  w^en  order  to  amend 
after  replication,  shall  not  file  his  amend-  ^**^*^  abandoned, 
ments  or  amended  bill,  as  the  case  may  require,  in  the 
clerk's  office  on  or  before  the  next  succeeding  rule-day,  he 
shall  be  considered  to  have  abandoned  the  same,  and  the 
cause  shall  proceed  as  if  no  application  for  any  amendment 
had  been  made. 

Promulgated  Mar.  2,  1842,  1  How.  li« 


Rule  XXXI — Demurrers  and  Pleas 

No  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any  bill, 
imless  upon  a  certificate  of  counsel,  that  certificate  and  affidavit 
in  his  opinion  it  is  well  founded  in  point  ^  <iem«nw  or  piea. 
of  law,  and  supported  by  the  affidavit  of  the  defendant; 
that  it  is  not  interposed  for  delay;  and,  if  a  plea,  that  it  is 
true  in  point  of  fact. 

Promulgated  Mar.  2.  1842,  1  How.  li. 

DeciBionB 

Equity  Rule  31  applies  in  terms  to  cases  of  a  single  defendant  or  to 
cases  where  several  defendants  file  separate  pleas,  but  a  joint  plea 
should  ozxlinarily  be  verified  by  all  the  defendants  in  whose  behalf  it 
is  filed.  When  it  is  impracticable  to  procure  the  verification  of  all 
the  defendants,  and  such  fact  is  made  to  appear,  the  court  will  allow 
a  joint  plea  to  be  verified  by  less  than  all  the  defendants.  Computing 
Scale  Ck).  v.  Moore,  139  Fed.  R.  197-199. 

Setting  a  plea  down  for  argument  is  a  waiver  of  objection  because 
not  properly  verified.    76.  200. 

Complainant's  proper  course  is  to  disregard  a  plea  not  properly 
verified  and  take  a  decree  pro  confeaao.    lb.  200. 


362  RULES    OF   THE    COURTS    OF    EQUITY 

Where  through  lack  of  knowledge  as  to  the  rules  in  equity  the  de- 
murrers filed  by  the  defendant  failed  to  be  supported  by  the  affidavit 
of  the  defendant  as  required  by  Rule  31  and  a  decree  pro  confessn  was 
entered,  but  no  final  decree  could  be  taken  because  one  of  the  parties 
had  not  been  served  with  process,  Held,  that  upon  presenting  answers 
to  the  merits  the  decree  pro  confesso  should  be  opened  up,  and  the 
defendants  allowed  to  defend  the  suit  upon  payment  of  costs.  Mo- 
Farlane  v.  State  Savings  Bank,  129  Fed.  R.  244-245. 

An  answer  under  oath  may  be  waived  in  the  bill,  but  the  rule  re- 
quiring a  demurrer  to  be  verified  cannot  be  waived,  and  if  the  oath 
required  by  the  rule  is  wanting  it  is  fatally  defective.  Dupree  v. 
Leggett,  124  Fed.  R.  700-701. 

Where  a  plea  is  filed  without  a  certificate  of  counsel  and  affidavit 
of  the  party  required  by  Rule  31  and  the  plaintiff  files  a  demurrer  to  it, 
and  the  cause  is  then  brought  on  for  argument  on  the  question  of  suffi- 
ciency of  the  plea,  tlie  want  of  certificate  and  affid£C^it  is  waived. 
Goodyear  v.  Toby,  6  Blaichf.  130;  Fed.  Cases,  5,585. 

The  proper  practice  is  to  move  to  strike  the  plea,  or  it  may  be  dis- 
regarded entirely.    lb. 

Where  a  demurrer  is  filed  without  a  certificate  of  counsel  and  affi- 
davit required  by  Rule  31,  plaintiff  may  move  for  a  decree  pro  con- 
fessOf  though  the  demurrer  is  otherwise  good.  Secor  v.  Singleton,  9 
Fed.  R.  809. 

Where  the  pleadings  show  jurisdiction,  the  question  of  citizenship 
must  be  raised  by  plea  filed  and  verified  as  required  by  Rule  31.  Filer 
V.  Levy,  17  Fed.  R.  609-610. 

A  decree  pro  confesso  may  be  entered  where  a  demurrer  lacking  the 
affidavit  and  certificate  of  counsel  is  filed,  unless  something  takes  place 
between  the  filing  of  the  demurrer  and  the  entry  of  the  decree,  to  take 
away  this  right.  Sheffield  Fur.  Co.  v.  Withrow,  149  U.  S.  674-576; 
Bank  v.  Insurance  Co.,  104  U.  Si  54-76. 

A  demurrer  not  in  conformity  with  Rule  31  is  to  be  disregarded,  but 
may  be  considered  as  grounds  of  objection  to  granting  a  preliminary 
injimction.     Preston  v.  Finley,  72  Fed.  R.  850-854. 

There  is  no  equity  rule  requiring  the  certificate  of  counsel  that  an 
answer  to  the  merits  is  well  founded  in  law.  McGiorray  v.  O'Connor,  87 
Fed.  R.  586. 

A  plea  filed  on  behalf  of  a  corporation,  verified  by  affidavit,  in 
compliance  with  Rule  31,  does  not  require  the  corporate  seal  afBxed. 
Fayerweather  v.  Trustees,  103  Fed.  R.  546-547. 
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The  court  may  grant  leave  to  append  to  the  answer  after  excep- 
tions filed  thereto  the  certificate  required  by  Rule  31  where  it  has  been 
omitted.     Houlton  v,  Guinn,  65  Fed,  R.  450. 

A  general  demurrer  waives  objection  that  a  plea  is  not  verified  nor 
supported  by  certificate  of  counsel.  Griswold  v.  Bacheller,  77  Fed.  R. 
857. 

The  oath  to  the  truth  of  the  plea  is  merely  to  prevent  defendant 
from  delaying  or  evading  the  discovery  sought  without  showing  the 
plea  is  worthy  of  the  consideration  of  the  court;  the  plea  is  no  evidence 
in  defendant's  favor  even  when  it  is  under  oath  and  negatives  a  material 
averment  in  the  bill.  Farley  v.  Kittson,  120  U,  S,  303-317  (30-689), 
Oct.  T.,  1886. 

Rule  XXXII 

The  defendant  may  at  any  time  before  the  bill  is  taken 
for  confessed,  or  afterward  with  the  ^^  defendant  may 
leave  of  the  court,  demur  or  plead  to   d«m"r.  plead  or  answer. 

the  whole  bill,  or  to  part  of  it,  and  he  may  demur  to  part, 
plead  to  part,  and  answer  as  to  the  residue;  but  in  every 
case  in  which  the  bill  specially  charges  fraud  or  combina- 
tion, a  plea  to  such  part  must  be  accompanied  with  an  an- 
swer fortifying  the  plea  and  explicitly  denying  the  fraud 
and  combination,  and  the  fact^  on  which  the  charge  is 
founded. 

■ 

Promulgated  liar.  2»  1842.  1  Haw,  li. 

DedBionB 

Objections  to  jurisdiction  on  the  ground  of  citizenship  must  be 
presented  by  proper  plea  in  abatement  before  the  cause  comes  to 
hearing  on  the  merits.  Nesmith  v,  Calvert,  1  Woodb.  <Sb  M.  34;  Fed, 
Cases,  10,123. 

The  exception  to  jmisdiction  on  the  groimd  of  citizenship  must  be 
taken  by  plea  and  not  by  answer.  Wood  v,  Mann,  1  Sumn,  578;  Fed, 
Cases,  17,952. 

In  general,  if  a  demurrer  would  hold  to  a  bill  the  court  will  not  grant 
relief,  though  the  defendant  answeis.  Baker  v.  Biddle,  1  Baldw.  394, 
Fed.  Cases,  764. 

An  objection  to  jurisdiction  for  want  of  necessary  parties,  of  equity 
in  the  bill  or  that  there  is  a  remedy  at  law  need  not  be  made  by  de- 
murrer, plea  or  answer;  it  may  be  made  at  the  hearing  or  on  appeal. 
lb. 
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After  a  plea  is  overruled  the  defendant  may  answer  to  the  same 
matter,  or  set  it  up  in  a  second  answer  after  the  first  has  been  over- 
ruled.   76. 

If  a  demurrer  is  overruled  the  defend^t  must  answer  over,  but  may 
insist  on  the  same  matter  in  his  answer.    lb. 

Leave  to  appear  and  answer  authorizes  the  filing  of  a  demurrer. 
New  Jersey  v.  New  York,  6  Pet.  323. 

An  objection  that  a  court  of  equity  is  without  jurisdiction  because 
an  adequate  remedy  exists  at  law  comes  too  late  in  an  appellate  court, 
unless  the  want  of  jurisdiction  appears  on  the  face  of  the  bill.  Wylie 
V,  Coxe,  15  How.  415-420. 

An  answer  to  the  whole  bill  which  sets  up  the  same  matters  set  out 
by  demurrer  waives  a  demurrer  to  the  whole  bill.  Defendant  must 
elect  between  his  demurrer  and  his  answer.  Adams  v.  Howard,  9 
Fed.  B.  347.    See  Hayes  t;.  Dayton,  8  Fed.  R.  702-706,  infra. 

Upon  demurrer  exhibits  are  to  be  considered  part  of  the  bill  and 
statements  therein  taken  to  be  true.  Ulman  v.  Jaeger,  67  Fed,  B, 
980-982. 

Where  a  plea  of  the  statute  of  limitations  is  filed  to  a  bill  or  a  dis- 
tinct part  of  a  bill  charging  fraud,  Equity  Rule  32  requires  that  it  be 
supported  by  an  answer  denying  the  fraud  and  the  facts  on  which  the 
charge  is  founded.  United  Cigarette  Mach.  Co.  v.  Wright,  132  Fed.  & 
195-199. 

A  demurrer  to  the  bill  for  want  of  equity  is  a  waiver  of  all  objections 
to  the  jurisdiction  of  the  court  based  on  non-residence  of  the  defendant 
in  the  district  where  the  suit  is  brought.  Bottom  v.  National  Ry.  B, 
&  L.  Assn.,  123  Fed.  R.  744-746. 

The  usual  averment  in  a  foreclosure  bill  that  the  defendant  claims 
some  interest  in  the  mortgaged  premises  is  to  compel  such  defendant 
to  answer.  If  it  is  not  averred  that  such  defendant  owes  any  part  of 
the  debt  or  has  any  specific  interest  in  the  property  he  cannot  hf 
demurrer  object  that  complainant's  suit  is  barred  by  laches  or  lapse 
of  time.    Garter  v.  Couch,  84  Fed.  R.  735-738. 

If  a  defendant  plead  to  one  part  of  a  bill  and  answer  to  another  these 
defenses  must  clearly  refer  to  separate  and  distinct  parts  of  the  bill. 
United  States  v.  Am.  Bell  Tel.  Co.,  30  Fed.  R.  523. 

If  the  court  has  power  to  allow  several  defenses  to  be  made  to  the 
same  part  of  the  bill  it  should  only  be  exercised  to  prevent  injustice. 
Ordinarily  defendant  will  not  be  allowed  to  file  a  demurrer  to  the 
whole  bill  and  at  the  same  time  several  pleas.    lb. 
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Defendant  may  meet  plaintifiPs  bill  by  demurrer,  plea,  or  answer. 
He  may  demur,  answer,  and  plead  to  different  parts  of  the  bill.  Liv- 
ingston V,  Story,  9  Pet.  632. 

Where  a  bill  contains  proper  material  for  an  answer,  and  any  part 
of  it  is  good,  either  for  relief  or  discovery,  a  demurrer  to  the  whole  bill 
is  improper  and  will  be  overruled.    lb.  658. 

The  office  of  a  demurrer  to  a  bill  is  to  bring  before  the  court  the 
right  to  maintain  the  suit,  admitting  all  its  allegations  to  be  true; 
on  demurrer  the  court  will  not  examine  aliunde  what  facts  might  or 
might  not  defeat  it,  for  this  is  the  office  of  the  plea  or  answer.  Ocean 
Ins.  Go.  V.  Fields,  2  Story  C.  C.  59;  Fed.  Caaee,  10,406. 

Defendant  may  at  any  time  before  the  bill  is  taken  as  confessed, 
plead,  demur,  or  answer,  and  the  plaintiff  is  bound  to  proceed  as  if  he 
had  replied  within  the  three  months  allowed  by  the  (old)  rule.  Oliver 
V.  Decatm-,  4  Cranch  C.  C.  458;  Fed.  Cases,  10,494. 

The  practice  under  old  Rules  6,  10,  13,  14,  15,  18,  and  20  there  set 
out.    lb. 

The  general  rule  (of  English  equity  practice)  is  that  if  defendant 
answer  to  the  same  matter  which  is  covered  by  his  plea,  and  which 
by  his  plea  he  contends  he  is  not  bound  to  answer,  the  latter  overrules 
the  former.     Ferguson  v.  O'Hara,  Pet.  C.  C.  493;  Fed.  Cases,  4,740. 

This  case  was  decided  under  the  old  rules  adopted  in  1822. 

Where  objection  is  made  that  the  answer  in  support  of  a  plea  sets 
up  a  different  defense  from  that  made  in  the  plea,  the  plea  is  consid- 
ered a  part  of  the  answer,  and  may  by  leave  of  the  court  be  ordered 
to  stand  for  an  answer.  Lewis  v.  Baird,  3  McLean,  56;  Fed.  Cases, 
8,316. 

A  demurrer  for  want  of  equity  to  the  whole  bill  must  be  overruled 
if  the  bill  is  good  in  part.  The  defendant  is  allowed  by  Rule  32  to 
demur  to  the  whole  bill  or  to  part  of  it.  Heath  v.  Erie  Ry.  Co.,  8 
Blatchf.  347;  Fed.  Cases,  6,306. 

A  fonnal  protestation,  alccompanying  a  general  demurrer  to  the 
whole  bill,  will  not  prevent  it  from  being  overruled  if  any  independent 
part  of  the  bill  is  sufficient.  Atwill  v.  Ferret,  2  Blatchf.  39;  Fed.  Cases, 
640. 

A  special  demurrer  is  insufficient  which  fails  to  point  out  specifically 
the  parts  of  the  bill  to  which  it  is  intended  to  apply.    lb. 

The  admittance  of  facts  made  by  filing  a  demurrer  to  obtain  the 
opinion  of  the  court  will  not  prevent  the  party  thus  making  the  ad- 
mission from  controverting  the  same  facts  in  his  answer,  and  com* 
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pelling  the  other  party  to  prove  them.    Crawford  v.  The  Wm.  Penny 

3  Wash.  C.  C.  484;  Fed.  Cases,  3,373. 

Herein  chancery  differs  from  law.  If  a  defendant  in  chancery 
demur  and  it  is  overruled,  he  may  afterward  insist  upon  the  same 
thing  by  his  answer.    lb. 

Where  it  appears  on  the  face  of  the  bill  that  the  complainant  is  not 
entitled  to  relief  because  of  laches  or  lapse  of  time,  the  objection  may 
be  taken  by  demurrer.  Maxwell  v.  Kennedy,  8  How,  210-222;  Natl. 
Bk.  V.  Carpenter,  101  U.  S.  567-568. 

A  bill  which  shows  on  its  face  that  complainant's  right  is  barred 
by  the  statute  of  limitations  may  be  demurred  to.     Wisner  v.  Ogden, 

4  Wash.  C.  C.  631;  Fed.  Cases,  17,914. 

A  general  demurrer  is  a  denial  of  the  right  of  complainant  to  have  his 
case  considered  in  a  court  of  equity,  but  an  admission  tliat  all  the 
allegations  of  the  bill  which  are  properly  pleaded  are  true.  Griffith 
V.  Gibbs,  2  Black.  519. 

Where  a  bill  avers  that  the  rights  of  plaintiff  are  illegally  and  wrong- 
fully affected  by  the  acts  of  defendant,  the  court  on  general  demurrer 
cannot  judicially  notice  public  statutes  claimed  to  confer  righta  upon 
the  defendant. 

The  defendant  should  plead  the  statute.    lb. 

If  on  the  face  of  the  bill  it  appears  that  a  contract  concerning  land 
is  not  in  writing,  the  defense  of  the  statute  of  frauds  may  be  tuken 
by  demurrer.     Randall  v.  Howard,  2  Black.  585-589. 

An  answer  admits  the  right  and  capacity  of  the  party  to  the  suit; 
therefore  all  defenses  by  way  of  abatement  must  be  by  plea  or  de- 
murrer.    Livingston  v.  Stoiy,  11  Pet.  351. 

A  plea  for  want  of  parties  is  not  matter  in  abatement.  It  goes  in 
bar  to  the  whole  bill.  The  defect  may  be  relied  on  by  way  of  plea 
or  in  the  answer.  Tobin  v.  Walkinshaw,  1  McAll.  26;  Fed.  Cases, 
14,068. 

The  plea  in  bar  must  be  full  and  complete  to  every  part  of  the  bill, 
and  if  fraud  be  charged  in  the  bill  it  must  be  denied  by  an  answer  in 
support  of  the  plea.  Piatt  v.  Oliver,  1  McLean,  295;  Fed.  Cases, 
11,114. 

A  general  plea  that  does  not  set  up  a  bar  to  every  equitable  allega- 
tion in  the  bill  will  be  set  aside.     lb, 

A  plea  in  bar  denying  only  part  ot  the  material  facts  stated  in  the 
bill  is  bad.  Such  denial  is  proper  for  an  answer  but  not  for  a  plea. 
Milligan  v.  Millidge,  3  Cranch,  220. 
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The  plea  to  a  bill  may  be  good  to  a  part  and  not  to  the  whole;  in 
guch  case  the  court  will  allow  it  as  to  so  much  of  the  bill  as  it  is  a  de- 
fense to,  unless  it  is  bad  for  duplicity.  Kirkpatrick  v.  White,  4  Wash. 
C.  C.  696;  Fed.  Cases,  7,850. 

No  defect  of  jurisdiction  appearing  on  the  record,  the  proper  mode 
to  avail  of  it,  if  it  exists,  is  by  plea.  Fremont  v,  Merced  Mining  Co., 
1  McAU.  267;  Fed.  Cases,  5,096. 

A  demurrer  which  states  a  fact  not  appearing  on  the  face  of  the 
pleading  referred  to,  is  a  speaking  demurrer  and  will  be  overruled. 
Lamb  v.  Starr,  Deady,  350;  Fed.  Cases,  8,021. 

Where  there  is  a  demurrer  to  the  whole  bill  and  also  to  a  part,  and 
the  latter  only  is  sustained,  the  bill  should  be  dismissed  as  to  so  much 
as  is  adjudged  bad,  the  demurrer  overruled  to  the  residue,  and  the 
defendant  directed  to  answer  so  much  of  the  bill  as  is  good.  Powder 
CJo.  V.  Powder  Works,  98  U.  S.  126. 

The  demurrer  of  one  defendant  cannot  be  held  to  be  overruled  by 
the  plea  of  another  defendant.  Dakin  v.  Union  Pac.  R.  Co.,  5  Fed.  R. 
665-667. 

A  demurrer  to  a  plea  presents  the  question  of  the  sufficiency  of  the 
bill  as  well  as  of  the  pleas.  Beard  v.  Bowler,  2  Bond,  13;  Fed.  Cases, 
1,180. 

A  demurrer  to  a  plea  on  the  ground  that  it  is  defective  in  not  respond- 
ing to  all  the  allegations  of  the  bill  will  be  overruled,  for  a  plea  may 
be  either  to  the  whole  bill  or  to  a  part  only.    lb. 

When  one  of  two  defendants  files  a  demurrer  within  the  time  al- 
lowed, the  court  may  permit  the  other  defendant  to  file  a  demurrer 
subsequent  to  that  time,  when  the  two  demurrers  are  substantially  the 
same.    Harvey  v.  Richmond  &  M.  R.  Co.,  64  Fed.  R.  19-20. 

A  plea  must  aver  facts  to  which  the  complainant  may  reply  and 
not  set  up  pure  matters  of  law  or  rest  on  facts  in  the  bill  as  does  a 
demurrer.  A  plea  which  avers  that  a  certain  fact  is  not  as  the  bill 
affirms  it  to  be,  sets  up  matter  not  contained  in  the  bill.  Farley  v. 
Kittson,  120  U.  S.  303-316  (30-689),  Oct.  T.,  1886. 

An  objection  to  the  equity  of  plaintiff's  claim  as  stated  in  his  bill 
must  be  taken  by  demurrer  and  not  by  plea. 

The  office  of  a  plea  in  equity  is  not  like  an  answer,  to  meet  all  the 
allegations  of  the  bill,  nor  like  a  demurrer  admitting  those  allegations, 
to  deny  the  equity;  it  is  to  present  some  distinct  fact  which  of  itself 
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creates  a  bar  to  the  suit  or  that  part  to  which  the  plea  applies.    lb. 
316. 

If  a  plea  is  allowed,  no  fact  is  in  issue  at  the  hearing  but  the  matter 
pleaded,  and  the  averments  of  the  answer  in  support  of  the  plea. 
United  States  v,  California,  etc.,  Co.,  148  U.  S.  31-40. 

A  plea  to  the  whole  bill  which  states  only  conclusions  of  law  and 
is  accompanied  by  an  answer  to  the  whole  bill  is  properly  disregarded, 
the  answer  being  held  to  waive  the  plea.  Hudson  v,  Randolph,  66 
Fed.  B.  216-218.    See  Hayes  v.  Dayton,  8  Fed.  R.  702-706,  page  369. 

The  right  to  rely  on  a  plea  in  abatement  is  waived  by  filing  an  answer 
to  the  merits.    Marshall  v.  Otto,  59  Fed.  B.  249-252. 

Defendant  is  not  entitled  to  plead  more  than  one  plea  without  leave 
of  court.  Such  leave  will  only  be  given  when  it  is  obviously  neces- 
sary. Lamb  v.  Starr,  Deady,  350;  Fed.  Cases,  8,021;  Bunker  Hill, 
etc.,  Co.  V.  Shoshone  Min.  Co.,  109  Fed.  R.  504-606. 

Where  defendant  has  filed  several  pleas  without  leave  of  the  court, 
he  will  be  required  to  elect  on  which  he  ^-ill  stand.  Noyes  v.  Willard, 
1  Woods,  187;  Fed.  Cases,  10,374. 

In  general  defects  apparent  on  the  face  of  the  bill  must  be  taken 
advantage  of  by  demurrer  and  not  by  plea.    lb. 

Fraud  alleged  in  the  bill  must  be  denied  in  the  plea  as  well  as  in  the 
answer.     Lewis  v.  Baird,  3  McLean,  56;  Fed.  Cases,  8,316. 

An  answer  that  does  not  go  to  the  whole  bill  and  is  filed  merely  to 
fortify  the  plea  by  denying  the  allegations  of  fraud,  is  in  accordance 
with  Rule  32.     Huntington  v.  Laidley,  79  Fed.  B.  865-866. 

New  matter  should  not  be  alleged  or  affirmative  relief  asked  in  an 
answer,  but  what  is  so  improperly  introduced  may  be  considered 
surplusage  or  stricken  out.    lb. 

See  this  case  cited  under  Rule  37. 

In  suits  for  infringement  of  a  patent,  unless  in  special  circum- 
stances a  plea  is  inappropriate.  Knox  Rock,  etc.,  Co.  v.  Rairdon  S 
Co.,  87  Fed.  B.  969. 

Negative  pleas  introducing  but  a  single  defense  are  permitted. 
Rhinor  v.  Emory,  79  Fed.  B.  483-486. 

If  there  are  no  facU  averred  in  the  bill,  which  if  admitted  would 
defeat  the  averments  of  the  plea,  no  answer  is  required  to  support  such 
a  plea.    lb. 
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Where  the  bill  alleges  that  the  complainant  was  ignorant  of  the 
niatters,  the  foundation  of  his  suit,  and  that  immediately  on  discovery 
thereof  suit  was  brought,  a  demurrer  on  the  ground  of  laches  should 
be  overruled.     Uhnan  v.  Jager,  67  Fed,  R.  980-982. 

A  demurrer  to  the  whole  bill  setting  up  that  some  of  the  relief  prayed 
is  not  cognizable  in  equity,  will  be  overruled  if  any  of  the  relief  prayed 
is  proper.  Brandon  Mfg.  Co.  v.  Prime,  14  BlcUchf.  371;  Fed.  Cases, 
1,810. 

If  impliedly  Rule  32  forbids  a  demurrer  to  the  whole  bill  and  at  the 
same  time  an  answer  to  the  whole  bill,  the  plaintiff's  remedy  is  by 
moving  to  strike  out  either  the  answer  or  the  demurrer,  or  to  compel 
the  defendant  to  elect  which  he  will  abide  by.  By  going  to  argument 
on  the  demurrer  the  plaintiff  waives  the  benefit  of  objection  that  the 
defendant's  answer  is  a  waiver  of  his  demurrer.  Hayes  v,  Dayton,  8 
Fed.  R.  702-706. 

Where  a  plea  in  bar  is  supported  by  an  answer  as  provided  by  Rule  32, 
complainant  cannot  except  to  the  answer  for  insufficiency  and  at  the 
same  time  move  to  quash  the  plea.  If  he  does  so,  it  must  be  held  that 
by  excepting  to  the  answer,  he  admits  the  validity  of  the  plea.  Hatch 
V.  Bancroft-Thompson  Co.,  67  Fed.  R.  802-^803. 

Where  a  bill  charges  acts  of  fraud  and  sets  up  an  agreement  by  de- 
fendant to  execute  a  mortgage  on  real  estate  and  avers  a  refusal, 
defendant  cannot  by  plea  set  up  the  statute  of  frauds,  but  will  be 
required  to  respond  to  the  facts  averred  in  the  bill  in  support  of  com- 
plainant's equity.     Bailey  v.  Wright,  2  Band,  181;  Fed.  Cases,  749. 

An  action  pending  in  a  foreign  jurisdiction  cannot  be  pleaded  in 
abatement  of  an  action  commenced  in  a  domestic  forum,  even  if  there 
be  identity  of  parties,  of  subject-matter  and  relief  sought.  Radford 
V.  Folsom,  14  Fed.  R.  97-98. 


Rule  XXXIII 

The  plaintiff  may  set  down  the  demurrer  or  plea  to  be 
argued,  or  he  may  take  issue  on  the  pumtiff  may  set  down 
plea.  If,  upon  an  issue,  the  facts  stated  p*®*  °''  demurrer. 
in  the  plea  be  determined  for  the  defendant,  they  shall 
avail  him  as  far  as  in  law  and  equity  Effect  of  suBtainingpiea. 
they  ought  to  avail  him. 

Promulgated  liar.  2,  1842,  1  How.  li. 

24 
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DedBionB 

It  is  only  when  a  plea  is  unexceptional  in  its  form  and  character  that 
it  is  to  be  set  down  for  argument  or  to  be  replied  to;  if  objectionable 
in  either  respect  it  may  be  stricken  out  on  motion.  Sharp  v.  Reissner, 
9  Fed,  R,  445-447. 

A  plea  that  set  up  a  defense  was,  on  motion  to  strike,  ordered  saved 
to  the  defendant  until  the  hearing,  to  be  treated  as  testimony  as  the 
case  might  warrant.  WiUiams  v.  Empire  Trans.  Co.,  3  Ban,  and  A, 
633;  Fed.  Cases,  17,720.. 

Where  complainant  has  a  demurrer  and  plea  set  down  for  argument, 
instead  of  moving  to  strike,  or  filing  a  replication  to  the  plea,  he  waives 
the  question  whether  the  defendant  has  not  in  the  suit  already  waived 
the  defense  set  up  by  the  plea  and  demurrer.  Farmers'  Loan  and  T. 
Co.  V,  Chicago  N.  R.  R.  Co.,  61  Fed,  R,  543-544. 

The  filing  of  a  demurrer  to  a  plea,  instead  of  setting  the  plea  down 
for  argument,  is  contrary  to  equitable  procedure.  The  filing  of  the 
demurrer  may  be  treated  as  equivalent  to  setting  the  plea  for  argu- 
ment, and  the  order  overruling  the  demurrer  is  in  effect  an  order  that 
the  plea  be  allowed,  and  the  plaintiff  will  be  entitled  to  take  issue  upon 
the  facts  stated  in  the  plea.  Zimmerman  v.  So.  Relle,  80  Fed.  R.  417- 
421. 

Where  the  sufficiency  of  a  plea  in  bar  has  been  admitted  or  found, 
if  the  proofs  taken  establish  the  truth  of  the  facts  pleaded,  nothing 
remains  but  to  dismiss  the  bill.  Eveleth  v.  So.  California  Ry.  Co.,  123 
Fed.  R.  836-838. 

Upon  a  plea,  replication,  and  proofs  nothing  is  in  issue  but  the  truth 
of  the  matter  pleaded.  United  States  v.  California,  etc.,  Land  Co., 
148  U.  S.  31-40. 

Where  a  plea  of  res  judicata  is  admitted  or  proved  to  be  true  if  plain- 
tiff has  filed  a  replication  the  sufficiency  of  the  plea  cannot  be  first 
questioned  at  the  hearing.     M'Aleer  v.  Lewis,  75  Fed.  R.  734r-735. 

By  filing  a  replication  to  a  petition  in  intervention  and  going  to  a 
hearing  plaintiff  waives  the  right  to  object  to  the  sufficiency  of  the 
petition  or  absence  of  an  order  of  leave  to  intervene.  Perry  v.  Godbe, 
82  Fed.  R.  141-143. 

Where  justice  may  thus  be  better  served  the  defense  raised  by  plea 
may,  upon  argument,  be  left  to  be  disposed  of  after  an  answer  ruled  to 
be  made,  granting  defendant  the  right  to  set  forth  in  his  answer  the 
matters  contained  in  the  plea.     Chisholm  v,  Johnson,  84  Fed.  R.  384-385. 
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A  plea  averring  want  of  parties  should  show  that  the  persons  alleged 
to  be  necessary  parties  are  alive  and  within  the  jurisdiction  of  the  court. 
Goodyear  v.  Toby,  6  Blatchf,  130;  Fed.  Cases,  5,585. 

The  averment  of  the  bill  that  defendant  is  a  citizen  of  another  State, 
under  Rule  33  cannot  be  denied  by  answer.  It  should  be  done  by  a 
special  plea  to  the  jurisdiction.     Wicklifif  v.  Owings,  17  How,  47-51. 

Under  Rule  33  when  the  plea  meets  and  satisfies  all  the  claims  of 
the  bill,  it  ought  in  law  and  equity  avail  the  defendant  so  far  as  to 
require  a  final  decree  in  his  favor.  Horn  v,  Detroit  D.  D.  CJo.,  150 
U.  S.  610-625. 

Under  Rule  33  error  may  be  assigned  to  the  appellate  court  from  an 
order  sustaining  the  sufiiciency  of  defendant's  plea.  Green  v,  Bogue, 
158  U.  S.  478-500. 

A  safe  rule  is  that  on  general  demurrer  the  demurrer  should  be  over- 
ruled imless  it  appears  that  in  no  possible  state  of  the  evidence  could 
a  decree  be  made.     Failey  v.  Tolbee,  55  Fed.  R.  892^94. 

In  no  instance  is  it  necessary  to  file  an  answer  in  support  of  a  plea 
which  contains  in  itself  a  full  defense  to  the  bill  unless  an  answer  is 
rendered  necessary  to  negative  some  equitable  groimd  stated  in  the 
bill  for  avoiding  the  effect  of  the  anticipated  bar.  Sims  v.  Lyle,  4 
Wash.  C.  C.  301;  Fed.  Cases,  12,891. 

Where  under  Rule  32  defendant  files  a  plea  and  supports  it  by  an 
answer  if  complainant  questions  the  sufficiency  of  the  plea  he  should 
set  it  down  for  argument.  He  cannot  without  admitting  the  validity 
of  the  plea  test  the  sufficiency  of  the  answer  before  argument  of  the 
plea,  by  exceptions  thereto.  Hatch  v.  Bancroft-Thompson  Co.,  67 
Fed.  R.  802-804. 

If  a  plea  upon  argument  is  ruled  to  be  sufficient  in  law  to  bar  the 
recovery,  the  court  will  allow  complainant  to  amend  his  pleadings, 
and  to  put  in  issue  by  a  proper  replication  the  truth  of  the  facts  stated 
in  the  plea.     Rhode  Island  v.  Massachusetts,  14  Pet.  210-257. 

The  English  practice  required  that  when  a  plea  replied  to  was  sus- 
tained the  bill  be  dismissed  without  reference  to  the  equities.  Hughes 
V.  Blake,  6  Wheat.  453-472. 

Rhode  Island  v.  Massachusetts,  14  Pet.  210-257,  was  determined 
before  Rule  33  (as  Rule  19  of  Equity  Rules  adopted  in  1822)  was  mod- 
ified.   /6.  625. 

HMf  before  the  adoption  of  the  present  rules,  that  a  replication  to 
a  plea  is  an  admission  of  its  sufficiency,     lb.  472. 
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If  a  replication  is  inadvertently  filed  to  a  plea  the  court  will  pennit 
it  to  be  withdrawn.    lb. 

Where  the  replication  denies  all  the  allegations  of  the  plea,  the  plea 
must  be  supported  by  evidence.  Gemon  v,  Boccaline,  2  Wash.  C.  C. 
199;  Fed,  CaaeSj  6,366. 

Although  the  practice  is  to  set  the  plea  down  for  argument,  the 
question  of  whether  a  defendant  may  set  up  a  certain  defense  by  plea 
may  be  determined  on  motion  to  strike  the  plea  from  the  files,  as  the 
objection  goes  to  the  form  and  not  the  substance.  Union  Switch,  etc., 
CJo.  V.  Phila.,  etc.,  R.  Co.,  69  Fed.  R,  833-836. 

Rule  33  relates  only  to  instances  where  the  complainant  has  hazarded 
his  case  on  an  issue  raised  by  a  plea  and  lost.  Westervelt  v.  Library 
Bureau,  118  Fed.  R.  824^25. 

Since  the  adoption  of  Rule  33  the  plaintiff  does  not  admit  the  suffi- 
ciency of  a  plea  in  bar  by  filing  a  replication  so  that  if  the  facts  set  up 
by  the  plea  are  established  by  evidence  the  bill  must  be  dismissed 
without  reference  to  the  equity  arising  from  other  facts  stated  in  the 
bill.    Green  v.  Bogue,  158  U.  S.  47&-499. 

Although  plaintiff  file  a  replication  to  a  plea  in  bar  which  is  sus- 
tained by  proof,  under  Rule  33  (old  Rule  19)  his  bill  may  be  maintained. 
Under  the  existing  rule  the  court  may  do  upon  final  hearing  what 
under  the  English  practice  might  be  done  when  the  benefit  of  the  plea 
was  saved  to  the  hearing,  in  which  case  the  plaintiff  was  allowed 
to  avoid  the  plea  by  other  matter  adduced.  Fearce  v.  Rice,  142  U,  S. 
28-42  (35-931). 

Where  judgments  are  pleaded  in  bar  the  court  may  on  motion  refer 
the  plea  to  a  master  to  ascertain  its  truth.  Emma  Silver  Min.  Co.  v, 
Emma  Silver  Min.  Co.,  1  Fed.  R.  3^-40. 

The  practice  of  referring  to  a  master  a  plea  of  pendency  of  another 
suit  between  the  same  parties  is  not  applicable  where  the  former  suit 
is  in  a  different  jurisdiction.  Zimmerman  v.  So.  Relle,  80  Fed.  R.  417* 
421. 

Rule  XXXIV 

» 

If,  upon  the  hearing,  any  demurrer  or  plea  is  overruled. 
Demurrer  or  plea  over-   the  plaintiff  shall  be  entitled  to  his  costs 

ruled,  plaintiff  to  have     .      ,,  .       .t     .  •    j         i  ^i 

cofltfl.  except.  Time  de-  m  the  cause  up  to  that  period  unless  the 

fendant  asaigned  to  an-  ini  •   e*     ^     t  i        ii>       i 

■wer.  court  shall  be  satisfied  that  the  defendant 

has  good  ground,  in  point  of  law  or  fact,  to  interpose  the 
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same,  and  it  was  not  interposed  vexatiously  or  for  delay. 
And,  upon  the  overruling  of  any  plea  or  demurrer,  the  de- 
fendant shall  be  assigned  to  answer  the  bill,  or  so  much 
thereof  as  is  covered  by  the  plea  or  demurrer,  the  next 
succeeding  rule-day,  or  at  such  other  period  as,  consistently 
with  justice  and  the  rights  of  the  defendant,  the  same  can, 
in  the  judgment  of  the  court,  be  reason-  3^1  ^^  ^^  eor^e-o 
ably  done;  in  default  whereof,  the  bill  ^  '•^^^  ^  "^•'• 
shall  be  taken  against  him  pro  confesaoj  and  the  matter 
thereof  proceeded  in  and  decreed  accordingly. 

Promulgated  Mar.  2,  1842, 1  How,  lii. 

DedsionB 

A  demurrer  filed  by  one  defendant  to  the  bill  being  overruled,  and 
the  other  defendants  failing  to  answer,  the  bill  as  to  them  may  be  taken 
as  confessed.    Suydam  v.  Beals,  4  McLean  C.  C.  12^  Fed.  Caaea,  13,653. 

Under  Rule  34  leave  must  be  given  defendant  to  answer  on  over- 
ruling his  plea.    Wooster  v.  Blake,  7  Fed.  R.  816. 

It  is  appealable  error  to  deny  complainant  the  right  to  reply  to  a  plea, 
after  overruling  plaintiff's  demurrer  thereto.  McVeagh  v.  Denver 
C.  W.  Co.,  85  Fed.  R.  74. 

Where  a  demurrer  to  a  plea  is  overruled  the  plaintiff  is  entitled  as 
of  right  to  take  issue  on  the  facts  stated  in  the  plea.  Zimmerman  v. 
80.  Relle,  80  Fed.  R.  417-421. 

Where  he  pays  plaintiff's  costs.  Woodworth  v.  Edwards,  3  Woodb, 
&  M.  120;  Fed.  Cases,  18,014. 

Where  the  matter  pleaded  is  such  as  may  reasonably  be  considered 
to  be  good,  and  the  plea  is  filed  in  good  faith,  costs  should  not  be  al- 
lowed under  Rule  34.    Ghishohn  v.  Johnson,  84  Fed.  R.  384-386. 

It  is  contrary  to  chancery  practice  to  consider  evidence  submitted 
(even  by  consent)  upon  hearing  a  demurrer  to  a  bill.  Stratton  v. 
Dewey,  79  Fed.  R.  32-34. 

By  answering  the  whole  bill  defendant  waives  his  demurrer  to  the 
whole  bill.    Adams  v.  Howard,  9  Fed.  R.  347. 

In  such  case  defendant  might  be  required  to  elect  between  his  de- 
murrer and  his  answer  and  if  he  elect  his  demurrer  and  it  should  be 
overruled  he  would  (probably)  be  held  to  have  waived  his  right  to 
answer  under  Rule  34.    Ih, 
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Where  defendant  filed  a  plea  which  was  traversed  and  decided  in 
favor  of  plaintiff,  and  thereafter  defendant  answered  without  leave  of 
the  court,  Held,  on  motion  to  strike  the  answer,  that  under  Rule  34 
defendant  may  answer  after  an  issue  of  fact  joined  on  a  plea  has  been 
determined  against  him.  Westervelt  v.  Library  Bureau,  118  Fed,  B. 
824-825. 

The  only  purpose  of  Rule  34  (old  Rule  20)  was  to  prohibit  another 
plea  or  a  demurrer  following  a  plea.  After  an  issue  of  fact  tried  upon 
a  plea  in  bar  found  against  him,  the  defendant  may  file  an  answer  by 
leave  of  the  court.    lb. 

Where  replication  is  filed  to  a  plea,  and  upon  trial  of  the  issue  the 
testimony  does  not  support  the  plea,  the  plea  should  be  overruled  and 
the  defendant  be  ordered  to  answer  the  bill.  Dalzell  v.  Dueber  Watch, 
etc.,  Co.,  149  U,  S.  315-326;  Farley  v.  Kittson,  120  U,  S.  303-318. 

By  Rule  34  if  a  plea  is  overruled  either  on  an  issue  of  law  or  an  issue 
of  fact  in  regard  to  it,  the  defendant  has  an  absolute  right  to  put  in  an 
answer  to  the  bill  or  so  much  of  it  as  is  covered  by  plea.  Sharp  v, 
Reissner,  9  Fed,  R.  445-446. 

The  same  as  to  a  demurrer  overruled.  Crawford  v.  The  Wm.  Penn, 
3  Wash.  C.  C.  484;  Fed,  Cases,  3,373,  cited  under  Rule  32. 

Rule  XXXV 

If,  upon  the  hearing,  any  demurrer  or  plea  shall  be  al- 
Demurrer  or  plea  ai-   lowed,  the  defendant  shall  be  entitled 

lowed,  defendwit  to  have     ,        ,  .  .  t»    x     ^i_  __i 

costa.  to   his   costs.     But   the   court   may,   in 

its  discretion,  upon  motion  of  the  plaintiff,  allow  him  to 
Plaintiff  may  amend,   amend  his  bill,  upou  such  teims  as  it 
shall  deem  reasonable. 

Promulgated  Mar.  2,  1842,  1  How,  lii. 

Statutory  Provisions 

Defects  in  matter  of  form  shall  be  disregarded  in  all  courts  of  the 
United  States.  The  court  may  at  any  time  permit  either  of  the  parties 
to  amend  any  defect  in  the  process  or  pleadings,  upon  such  conditions 
as  it  shall  in  its  discretion  and  by  its  rules  prescribe.  Rev.  Stats,  sec. 
954. 

Decisions 

Where  the  Circuit  Court  dismisses  the  bill  for  want  of  jurisdiction 
it  has  no  power  to  decree  the  payment  of  costs  and  penalty.  Citizens' 
Bank  v.  Cannon,  164  U,  S,  319-324. 
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Costs  in  equity  are  in  the  sound  discretion  of  the  court.  Brookes 
V.  Bryan,  2  Story,  553;  Fed,  Cases,  1,949. 

Where  a  bill  is  dismissed  the  ordinary  course  is  not  to  award  costs 
to  the  plaintiff.    lb. 

Where  a  demurrer  might  be  put  in  and  instead  thereof  an  answer 
IS  filed,  and  the  bill  is  dismissed  on  its  merits,  defendants  are  not  en- 
titled to  costs.    Ih. 

An  exception  to  the  rule  that  costs  must  go  to  the  prevailing  party, 
is  foimd  where  the  remedy  in  equity  is  refused,  and  yet  the  party  may 
proceed  at  law;  in  such  case,  provided  a  stipulation  is  entered  into  by 
the  party  that  he  will  not  proceed  at  law,  costs  will  not  be  allowed 
upon  bill  dismissed.  Webb  v.  Bowers,  11  Law.  Rep.  84;  Fed.  Cases, 
17,319. 

Where  required  by  the  merits  and  justice  of  a  case  an  amendment 
of  a  bill  will  be  allowed  after  demurrer  sustained  against  it.  Hunt  v. 
Rausmaniere,  2  Mason,  342;  Fed.  Cases,  6,898. 

No  rule  prohibits  such  amendment,  and  it  comes  within  the  prin- 
ciples of  sec.  954,  Rev.  Stats.    lb. 

The  court  will  exercise  its  discretion  cautiously  on  applications  of 
this  nature.    lb. 

The  fact  that  a  demurrer  is  sustained  to  a  bill  which  makes  a  good 
case  upon  a  defective  statement,  and  the  bill  amended  by  leave  does 
not  change  the  fact  of  jurisdiction  of  the  res  as  the  amendments  relate 
back  to  and  become  part  of  the  original  bill,  and  a  later  suit  in  a  State 
court  will  not  acquire  jurisdiction  because  of  the  defective  allegations 
cured  by  amendment.  Gaylor  v.  Ft.  Wa3nQe,  etc.,  R.  Co.,  16  Biss. 
286;  Fed.  Cases,  5,284. 

Where  between  the  date  of  filing  the  bill  and  its  amendment  suit 
was  instituted  in  the  State  court  and  a  receiver  appointed  it  did  not 
result  that  the  Federal  court  lost  jurisdiction  of  the  res  and  was  re- 
quired to  yield  its  jurisdiction.     lb. 

Rule  35  does  not  give  complainant  an  absolute  right  to  amend; 
after  demurrer  sustained  it  is  left  in  the  discretion  of  the  court  to  be 
exercised  for  the  promotion  of  justice.  The  abuse  of  this  discretion 
must  be  plain  to  warrant  a  review  in  an  appellate  court.  United 
States  V.  Atherton,  102  U.  S.  372-375;  Natl.  Bank  v.  Carpenter,  101 
U.  S.  567-668. 

The  right  to  amend  may  be  lost  by  delay  in  moving  to  amend. 
Edward  P.  Allis  Co.  v,  Withlacoochee  L.  Co.,  105  Fed.  R.  680-682. 
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Rule  XXXVI 
No  demurrer  or  plea  shall  be  held  bad  and  overruled 

Demurrer   or   plea   not     ^P^n    argument,    Only    becaUSe    such    de- 
bad  becauao  too  narrow,    mmrer  or  plea  shall  not  cover  so  much 

of  the  bill  as  it  might  by  law  have  extended  to. 

Promulgated  Mar.  2,  1842.  1  How,  Hi. 

Rule  XXXVII 

No  demurrer  or  plea  shall  be  held  bad  and  overruled 
Demurrer  or  plea  not  upon  argument,  Only  because  the  answer 

bad  if  answer  includes        .      .  i    <•       i       .  .        i     . 

same  matter.  01  the  defendant  may  extend  to  some 

part  of  the  same  matter  as  may  be  covered  by  such  demurrer 
or  plea. 

Promulgated  Mar.  2,  1842,  1  How.  lii. 

Decisioiu 

Under  the  practice  as  it  existed  prior  to  the  adoption  of  Rule  37, 
where  the  same  matter  was  pleaded  to  the  whole  bill  by  both  answer 
and  plea,  the  answer  was  deemed  to  overrule  the  plea.  Ferguson  v. 
O'Hara,  1  Pel.  C.  C.  493;  Fed.  Cases,  4,740;  Sims  v.  Lyle,  4  Wash. 
C.  C.  301;  Fed.  Cases,  12,891;  Lewis  v.  Baird,  3  McLean,  56;  Fed. 
Cases,  83,116. 

Held,  by  Judge  Blatchford,  that  Equity  Rule  37  allows  both  a  de- 
murrer and  an  answer  to  be  put  in  at  the  same  time  to  the  whole  of  a 
bill.     Hayes  v.  Dayton,  8  Fed.  R.  702-706. 

Contra  by  Judge  Goff.  Holding  that  Equity  Rule  37  does  not 
apply  where  the  plea  extends  to  the  whole  bill,  but  where  the  plea 
applies  to  a  part  only,  and  an  answer  is  filed  to  the  residue,  which 
also  extends  in  part  to  some  matter  covered  by  the  plea.  Huntington 
V.  Laidley,  79  Fed.  R.  865-867. 

In  equity  practice  a  plea  to  the  whole  bill  is  waived  by  an  answer 
to  the  whole  bill.  Rule  37  not  specially  referred  to.  Hudson  v. 
Randolph,  66  Fed.  R.  216-218. 

As  pleas  raise  the  question  whether  the  defendant  ought  to  answer 
the  bill  or  the  part  of  it  pleaded  to,  under  the  former  practice,  an  answer 
to  the  bill  or  to  that  part  of  it  was  admitted  to  be  a  waiver  to  the  plea. 
Equity  Rule  37  changed  this  in  the  Federal  courts.  Mercantile  Trust 
Co.  V.  Missouri,  K.  &  T.  Ry.  Co.,  84  Fed.  R.  379-383. 

Where  the  answer  contains  statements  tending  to  a  different  ground 
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for  defense  from  that  set  up  by  the  plea,  it  should  not  be  stricken  out 
upon  the  ground  that  the  answer  constitutes  a  waiver  of  the  plea. 
/&.  383. 

Where  the  defendant  has  had  the  benefit  by  answer  of  the  same 
defense  set  up  by  plea,  the  plea  should  be  overruled  on  motion,  on  the 
groimd  that  the  plea  and  answer  raise  the  same  defense.  The  rule 
that  no  plea  is  to  be  held  bad  only  because  the  answer  may  extend  to 
some  part  of  the  same  matter  as  may  be  covered  by  the  plea,  is  not 
applicable  where  the  answer  extends  to  the  whole  of  the  matter  cov- 
ered by  the  plea.    Grant  v.  Phoenix  Life  Ins.  Co.,  121  U.  S.  105-115. 

The  defendant  is  bound  by  the  admissions  in  his  answer  though  he 
did  not  read  it.    Putnam  v.  Day,  22  Wall.  60-64. 

The  right  to  rely  upon  a  plea  in  abatement  is  waived  by  answering 
to  the  merits.  Decided  under  a  rule  local  to  the  court  as  well  as  imder 
general  practice.    Marshall  v.  Otto,  59  Fed.  R.  249. 

Rule  XXXVIII 

If  the  plaintiff  shall  not  reply  to  any  plea,  or  set  down 
any  plea  or  demurrer  for  argument  on   p,^    ^^^    ^^^    ^ 

the  rule^ay  when  the  same  is  filed,  ^ST^LS^'^unSi 
or    on    the    next    succeeding    rule-day,  further  time  allowed. 

he  shall  be  deemed  to  admit  the  truth  and  sufficiency 
thereof,  and  his  bill  shall  be  dismissed  as  of  course,  unless 
a  judge  of  the  court  shall  allow  him  further  time  for  that 
purpose. 

Ptomulsatod  liar.  2,  1842,  1  How.  UL 

Dedflions 

The  failure  of  a  plaintiff  to  set  down  a  demurrer  for  argument  on 
the  rule-day  next  succeeding  the  rule-day  on  which  it  is  filed,  is  not 
sufficient  ground  for  dismissing  the  bill,  where  the  practice  of  the  court 
has  been  to  treat  aU  days  in  term  as  rule-days.  Electro  Libration  Co. 
V.  Jackson,  52  Fed.  R.  773-774. 

Taken  in  connection  with  Rule  33  the  evident  purpose  of  this  rule 
(38)  is  to  speed  the  cause  during  vacation.    lb.  774. 

No  notice  is  required  to  dismiss  under  Rule  3S.  Ryan  v.  Seaboard 
&  R.  R.  Co.,  89  Fed.  R.  397-401. 

Motion  to  dismiss  the  bill  under  Rule  38  because  the  complainant 
had  not  replied  to  pleas  filed  or  set  down  the  same,  or  the  demurrers 
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for  argument^  was  denied  where  it  did  not  appear  that  complainant 
bad  notice  of  the  filing  of  such  pleas  or  demurrers  by  entry  in  the  order 
book  as  required  by  Rule  4.  Newby  v.  Oregon  Cent.  R.  Co.,  1  Sawyer, 
63;  Fed.  Caaee,  10,145. 

Decided  that  under  old  Rule  21,  before  a  case  can  be  dismissed  for 
failure  to  reply,  there  must  exist  in  the  technical  sense  a  plea  or  de- 
murrer on  the  part  of  defendant  which  the  plaintiff  has  failed  to  reply 
to  or  set  down  for  argument,  within  the  time  allowed.  The  complain- 
ant, if  he  chooses,  may  go  to  hearing  on  the  bill  and  answer.  Poultney 
V.  City  of  Lafayette,  3  How.  81-87. 

A  plea  may  be  disregarded  if  it  lack  the  affidavit  and  certificate  re- 
quired by  Rule  31,  and  plaintiff  is  not  required  to  set  down  for  argu- 
ment or  traverse  such  pleas.     Nat.  Bank  v.  Ins.  Co.,  104  U.  S.  54-76. 

If  the  plaintiff  sets  the  cause  down  for  hearing  on  the  bill,  answer, 
and  exhibits,  the  whole  answer  must  be  considered  as  true.  Leids  v. 
Marine  Ins.  Co.,  2  Wheat.  380-384. 

Where  plaintiff  sets  down  the  cause  on  bill  and  answer,  all  the  facta 
alleged  in  the  bill  and  not  denied  in  the  answer,  as  well  as  all  new  facts 
alleged  in  the  answer,  are  deemed  admitted.  In  re  Sandford  F.  &  T. 
Co.,  160  U.  S.  247-257. 

On  a  hearing  on  bill  and  answer,  allegations  of  new  matter  in  the 
answer  are  to  be  taken  as  true.  Banks  v.  Manchester,  128  U.  S.  244-> 
251. 

A  decree  dismissing  a  bill  in  a  former  suit,  absolute  in  its  terms,  is 
an  adjudication  of  the  merits  of  the  controversy,  and  constitutes  a  bar 
to  any  further  litigation  of  the  same  subject  between  the  same  parties. 
Durant  v.  Essex  Co.,  7  WaU.  107-109. 

A  decree  of  dismissal  because  of  some  defect  in  the  pleading  or 
for  want  of  jurisdiction,  or  because  the  complainant  has  an  adequate 
remedy  at  law,  or  upon  some  other  ground  which  does  not  go  to  the 
merits,  is  not  a  final  determination.    lb. 

To  avoid  the  bar  upon  dismission,  words  of  qualification,  such  as 
"without  prejudice,"  should  be  used.     76. 

It  is  the  general  practice  where  a  bill  in  equity  is  dismissed  without 
consideration  Oi  the  merits,  for  the  court  to  express  in  its  decree  that 
the  dismissal  is  "without  prejudice."  If  these  words  of  qualification 
are  omitted  by  mistake  they  may  in  a  proper  case  be  corrected  by  the 
appellate  court.     76. 

A  decree  imder  Rule  38  dismissing  complainant's  bill  because  of 
failure  to  reply  to  a  plea,  or  set  it  down  for  argument,  is  not  conclusive. 
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since  all  the  authorities  agree  that  in  order  to  constitute  the  former 
judgment  a  bar,  it  must  appear  that  the  point  in  issue  was  judicially 
determined  after  a  hearing  and  upon  consideration  of  the  merits. 
Keller  v.  Stolzenbach,  20  Fed,  R.  47. 

An  order  of  dismissal  is  a  bar  only  where  the  court  has  determined 
that  the  plaintiff  had  no  title  to  the  relief  sought  by  his  bill.  Whenever 
a  bill  is  dismissed  without  a  hearing  and  without  any  consideration  of 
the  merits  the  dismissal  is  in  the  nature  of  a  nonsuit  at  law,  and  is 
no  bar,  because  the  matters  in  controversy  are  not  thereby  judicially 
determined.    Clark  v,  Bemhard  Mattress  Co.,  82  Fed.  R,  339-340. 

Where  after  replication  a  bill  is  dismissed  on  motion  of  the  com-* 
plainant  it  is  no  bar  to  a  subsequent  bill  for  the  same  cause.  Grubb  v. 
Clayton,  2  Hayw.  378;  Fed,  Cases,  5,849a. 

Where  defendant  filed  a  demurrer  and  a  plea  to  the  bill  and  the  plea 
was  not  replied  to,  nor  it  and  the  demurrer  set  for  argument,  the  court 
said,  if  the  bill  were  dismissed  for  this  failure,  under  Rules  33  and  38 
such  dismissal  would  not  operate  as  res  judicata;  that  a  judgment  on 
demurrer  would  not,  and  a  fortiori  a  judgment  for  not  following  a  rule 
of  court,  would  not  have  this  effect.  Ryan  v.  Seaboard  &  R.  R.  Co., 
89  Fed.  R.  397-403. 

Where  it  appeared  by  the  plea  in  bar  that  a  former  suit  had  been 
dismissed  on  motion  of  defendants  made  after  filing  a  demurrer  to  the 
bill,  and  after  the  expiration  of  the  time  in  which  under  the  rules,  the 
complainant  could  set  down  the  demurrer  for  argument,  Heldf  the  plea 
set  up  a  dismissal  for  want  of  prosecution  and  was  no  bar  to  a  new 
suit.     Whitaker  v.  Davis,  91  Fed.  R,  720-721. 

Held,  further,  that  in  order  to  set  up  by  plea  that  the  legal  effect  of 
a  dismissal  under  Rule  38  was  the  sustaining  of  the  validity  of  the 
demurrer  filed  in  the  former  suit,  the  plea  should  show  by  proper  aver- 
ments that  the  former  judgment  determined  the  rights  set  up  in  the 
new  suit,  and  hence  should  set  out  what  was  involved  and  decided  in 
the  former  suit.     76.  721. 

If  the  first  suit  was  dismissed  for  defect  of  pleadings,  or  a  misconcep- 
tion of  the  form  of  proceeding,  or  for  the  want  of  jurisdiction,  the 
judgment  rendered  will  be  no  bar  to  another  suit.  Hughes  v.  United 
States,  4  WaU.  232-237  (18-305),  Dec.  T.,  1866. 

A  decree  dismissing  a  bill  in  equity  generally  may  be  set  up  in  bar 
of  a  second  bill,  having  the  same  object  in  view;  but  where  the  bill  is 
dismissed  on  the  ground  of  want  of  jurisdiction,  or  where  the  com- 
plainant dismisses  his  bill,  the  dismission  is  not  a  bar  to  another  suit. 
Walden  v,  Bodley,  14  Pet.  156-161  (10-400),  Jan.  T.,  1840. 
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Where  a  suit  is  dismissed  for  a  defect  in  pleading,  by  reason  of  which 
the  court's  jurisdiction  fails  to  appear,  the  dismissal  is  not  a  bar  to  a 
second  suit.  Smith  v.  McNeal,  109  U,  S.  426-430  (27-987),  Oct.  T., 
1863. 

Though  it  appears  the  first  judgment  was  on  demurrer  it  will  be  a 
bar  to  a  subsequent  suit,  for  it  is  settled  law  that  it  makes  no  difference 
in  principle  whether  the  facts  were  proved  or  were  admitted;  the  ad- 
mission even  if  by  way  of  demurrer  to  a  pleading  is  just  as  available 
to  the  opposite  party  as  if  the  admission  was  made  ore  tenus  before  a 
jury.  Gould  v.  Evansville,  etc.,  R.  R.  Co.,  91  U,  S.  526-534  (23-419), 
Oct.  T.,  1875,  a  case  at  law. 

If  the  plaintiff  fails  on  demurrer  in  his  first  action  from  the  omission 
of  an  essential  allegation  in  his  declaration  which  is  fully  supplied  in 
the  second  suit  the  judgment  in  the  first  suit  is  no  bar  for  the  enforoe- 
ment  of  the  same  right.    76.  534. 

In  a  suit  at  law  where  the  judgment  in  the  former  action  is  upon 
demurrer  to  the  declaration  the  estoppel  extends  only  to  the  exact 
point  raised  by  the  pleadings  or  decided;  if  the  judgment  be  upon 
pleadings  and  proofs  the  estoppel  extends  to  all  that  was  necessarily 
involved  in  the  issue.  Wiggins  Feny  Co.  v,  Ohio,  etc.,  Co.,  142  U.  S. 
396^14  (35-1061),  Oct.  T.,  1891. 

Unless  there  is  an  obvious  violation  of  a  fundamental  rule  of  a  court 
of  equity,  or' an  abuse  of  the  discretion  of  the  court,  the  decision  of  a 
motion  for  leave  to  dismiss  a  bill  on  application  of  the  complaint  will 
not  be  reviewed  on  appeal.  Pullman  Car  Co.  v.  Central  Trans.  Co., 
171  U.  S,  138-146  (43-112). 

Rule  XXXIX — Anstoers 

The  rule,  that  if  a  defendant  submits  to  answer  he  shall 
Defendant  need  not  an-   answer  f ullv  to  all  the  matters  of  the  bill, 

Bwer   fully   where   plea      i     i«  i  i      .  i  ■ 

may  be  used.  shall  no  longer  apply  m  cases  where  he 

might  by  plea  protect  himself  from  such  answer  and  dis- 
covery. And  the  defendant  shall  be  entitled  in  all  cases 
Answer  mav  include  aU   by  auswcr  to   iiislst   upou  all   matters 

matters  of  defense  avail-        »    -,    »  /.i*  i>i^ 

able  by  plea.  of  defense  (not  being  matters  of  abate- 

ment, or  to  the  character  of  the  parties,  or  matters  of  form) 
in  bar  of  or  to  the  merits  of  the  bill,  of  which  he  may  be 
entitled  to  avail  himself  by  a  plea  in  bar;  and  in  such  answer 
he  shall  not  be  compellable  to  answer  any  other  matters 
than  he  would  be  compellable  to  answer  and  discover  upon 
filing  a  plea  in  bar  and  an  answer  in  support  of  such  plea> 
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touching  the  matters  set  forth  in  the  bill  to  avoid  or  repel 
the  bar  or  defense.  Thus,  for  example,  a  bona  fide  pur- 
chaser, for  a  valuable  consideration  without  notice,  may 
set  up  that  defense  by  way  of  answer  instead  of  plea,  and 

shall  be  entitled  to  the. same  protection.     Answer  may  be  to  only 

and  shall  not  be  compellable  to  make  sary  to  plead  to. 
any  further  answer  or  discovery  of  his  title  than  he  would 
be  in  any  answer  in  support  of  such  plea. 

Promulsated  liar.  2,  1942,  1  How.  liii. 

Dedflions 

An  objection  that  a  Federal  court  is  without  jurisdiction  because  the 
complainant  has  an  adequate  remedy  at  law  must  be  made  by  de- 
murrer or  plea.  By  answering  to  the  merits  respondent  waives  any 
right  to  object  to  the  power  of  the  court  to  deal  with  the  case  as  one 
in  equity,  the  court  having  the  power  to  grant  the  relief  sought.  Brown 
V,  Lake  Superior  Iron  Co.,  134  U.  S.  530-536. 

The  question  whether  the  bill  contains  any  equity  must  be  raised 
by  demurrer.  If  the  defendant  answer,  this  question  cannot  be  raised 
till  the  hearing.    LaVega  v.  Lapsley,  1  Woods,  428;  Fed,  Cases,  8,123. 

In  equity  practice  an  issue  of  law  as  well  as  matters  of  fact  may  be 
set  up  by  answer.  Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co., 
76  Fed,  R,  15. 

Rule  39  expressly  gives  defendant  the  right  to  avail  by  his  answer 
of  ansrthing  that  would  be  good  in  the  form  of  a  plea  in  bar.  Tobin  v, 
Walkenahaw,  1  McAU.  26;  Fed.  Cases,  14,068. 

It  is  an  established  and  univeraal  rule  of  chancery  pleading  that  a 
defendant  may  (separately)  demur,  answer,  and  plead  to  different 
parts  of  a  bill,  according  as  the  several  parts  of  the  bill  are  proper  for 
either  defense.    Livingston  v.  Story,  9  Pet,  632-658. 

After  filing  an  answer  defendant  may,  by  leave,  file  a  supplemental 
answer  to  set  up  new  matter  come  to  his  knowledge  since  filing  the 
original  answer.    Caster  v.  Wood,  Bald.  289;  Fed.  Cases,  2,505. 

If  the  facts  were  known  to  the  party  when  the  original  answer  was 
filed  and  omitted  through  mistake,  leave  to  file  a  supplemental  answer 
may  be  refused.  Suydam  v.  Truesdale,  6  McLean,  459;  Fed.  Cases, 
13,656. 

Defendant  cannot  in  his  answer  introduce  new  matter  in  the  nature 
of  a  cro6&-bill  and  require  the  plaintiff  to  answer  it.  Morgan  v.  Tipton, 
3  McLean,  339;  Fed,  Cases,  9,809. 
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To  the  general  rule  that  defendant  cannot  have  positive  relief  against 
the  plaintiff  except  by  cross-bill  there  are  exceptions,  in  suits  for  8p>ecific 
performance,  where  the  answer  is  viewed  in  the  light  of  a  cross-bill,  if 
the  defendant  submits  in  his  answer  to  a  performance  of  the  real  agree* 
ment  made.    Bradford  v.  Union  Bank,  13  How.  57-69. 

Also  in  suits  against  an  interfering  patentee  imder  sec.  4918,  Rev, 
Stats.    Lockwood  v.  Cleveland,  6  Fed.  R.  721-726. 

Rule  39  excludes  from  the  defenses  by  answer,  matters  of  abate- 
ment, objections  to  the  character  of  parties,  and  to  matters  of  form. 
An  answer  should  only  plead  matters  in  bar  or  to  the  merits  of  the  bill. 
Wickliflfe  r.  Owings,  17  How.  47-52. 

Denials  or  admisisions  in  an  answer  should  be  specific  and  direct; 
it  is  not  enough  to  allege  that  every  allegation  of  the  bill  not  expressly 
admitted  is  denied.     Holton  v.  Guinn,  65  Fed,  R.  450. 

All  the  material  allegations  of  the  bill  must  be  answered,  and  either 
admitted  or  denied.  If  defendant  has  no  knowledge  as  to  any  fact 
alleged,  he  ought  to  state  what  his  belief  is  on  the  subject  if  he  has  any; 
if  he  has  none  and  cannot  form  any,  he  ought  to  say  so,  and  call  on 
plaintiff  for  proof  of  the  alleged  facts,  or  waive  that  branch  of  the  con- 
troversy.    Brown  v.  Pierce,  7  Wall.  205r-211. 

The  allegations  of  the  bill  may  be  denied  in  part  and  admitted  in 
part,  but  the  defendant  is  not  at  liberty  to  ignore  any.  Common- 
wealth, etc.,  Co.  V.  Cummings,  83  Fed.  R.  767-768. 

A  denial  that  authority  to  do  an  act  was  given  is  not  a  sufficient 
answer  to  an  averment  of  such  authority  unless  subsequent  assent 
thereto  is  also  denied.     Clark  v.  Van  Riemsdyk,  9  Cranchy  153-161. 

Where  the  answer  is  to  the  whole  bill  and  claims  the  benefit  of  it, 
as  of  a  plea  in  bar,  it  is  imder  Rule  39  no  objection  to  it,  that  it  does  not 
fully  answer  the  allegations  of  the  bill.  Gaines  v.  Agnelly,  1  Wooda^ 
238;  Fed.  Cases,  5,173. 

The  old  practice  and  under  Rule  39  considered.    76. 

Under  Rule  39  when  the  answer  sets  up  the  statute  of  limitations 
and  the  same  is  well  pleaded,  the  defendant  is  excused  from  further 
answer  to  such  parts  of  the  bill  as  are  covered  by  the  statute.  Samples 
V.  Bank,  1  Woods,  523;  Fed.  Cases,  12,278. 

Where  defendant  has  pleaded  every  defense  in  his  answer,  he  will  not 
be  protected  from  fully  answering  interrogatories,  on  the  theory  that 
each  of  his  defenses  might  have  been  set  up  by  plea.  Nat.  H.  B. 
Beam  Co.  v.  Interchangeable  B.  B.  Co.,  83  Fed.  R.  26-29. 
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The  answer  of  the  attorney  is  not  the  answer  of  defendant  himself. 
Read  v.  Consequa,  4  Wash:  C.  C.  174;  Fed,  Cases,  11,606. 

In  suits  in  equity  for  discovery,  the  rules  under  the  old  practice  are 
not  now  proper  gufdes  for  determining  the  sufficiency  of  an  answer. 
Field  V,  Hastings  &  Bradley  Co.,  65  Fed.  R.  27^280. 

Bills  for  discovery  solely  are  not  generally  sustained  at  this  day. 
Ex  parte  Boyd,  106  U,  S.  647-657. 

Under  Rule  39  an  answer  in  support  of  a  plea  in  bar  is  not  required 
to  answer  all  the  specific  interrogatories  attached  to  the  bill.  Hatch 
V.  Bancroft-Thompson  Co.,  67  Fed.  R.  802-805. 

A  plea  merely  setting  up  the  invalidity  of  an  agreement  under  the 
statute  of  frauds,  where  other  facts  are  averred  in  the  bill,  which  if 
true  establish  complainant's  equity  and  may  require  that  the  plea  of 
the  statute  be  ignored,  does  not  authorize  defendant  to  fail  to  answer 
the  bill.     Bailey  v.  Wright,  2  Bond,  181;  Fed.  Cases,  749. 

I 

Where  the  facts  charged  in  the  bill  are  clearly  and  positively  denied 
by  the  answer,  if  uncontradicted,  the  answer  is  conclusive  evidence. 
Lenox  v.  Prout,  3  Wheat.  520-527;  Vigel  v.  Hopp,  104  U.  S.  441. 

Where  the  facts  charged  in  the  bill  are  proved  by  only  a  single 
witness,  who  is  supported  and  corroborated  by  circumstances,  the  denial 
by  sworn  answer  may  be  overcome.  Union  Bank  v.  Geary,  5  Pet, 
99-111. 

Where  the  answer  admits  a  fact,  but  insists  on  matter  of  avoidance, 
the  complainant  need  not  prove  the  fact  admitted,  but  defendant  must 
prove  the  matter  in  avoidance.     Clarke  v.  White,  12  Pet,  178-190. 

If  the  answer  relies  upon  new  matter  in  avoidance  not  responsive 
to  the  bill,  defendant  must  establish  it  by  proof;  the  answer  as  to  such 
matter  is  not  evidence.  Randall  v,  Phillips,  3  Mason,  378;  Fed.  Cases, 
11,555. 

Where  the  answer  neither  admits  nor  denies  material  allegations 
of  the  bill,  complainant  must  prove  his  averments.  Rogers  v.  Marshall, 
13  Fed.  R.  59-64.  See  Brown  v.  Pierce,  7  Wall.  205-211,  cited  under 
Rule  61. 

Where  charges  of  fraud  are  made  on  information  and  belief  and  the 
only  evidence  to  support  them  is  the  similarity  of  names,  such  charges 
are  not  sustained.    Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  47-55. 
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Defendant  cannot  make  out  one  case  in  his  answer  and  a  different 
one  by  proof.    Boone  v.  Chiles,  10  Pet,  177-209. 

The  answer  of  one  defendant  is  not  evidence  in  behalf  of  another 
defendant.    Morris  v.  Nixon,  1  How.  118. 

The  answer  of  an  agent  is  not  evidence  against  his  principal,  nor  are 
his  admissions  in  pais  unless  they  are  a  part  of  the  rea  gesUs.  Leeds 
V.  Marine  Ins.  Co.,  2  Wheat.  380-383. 

Where  one  defendant  succeeds  to  another,  so  that  the  right  of  one 
devolves  on  the  other,  and  they  become  privies  in  estate,  the  answer 
of  the  one  defendant  may  be  read  in  evidence  against  the  other.  Os- 
borne v.  Bank,  9  Wheat.  738-^2. 

The  rule  does  not  apply  where  all  the  defendants  are  partners  in  the 
same  transaction.  Van  Reimsdyk  v.  Kane,  1  GaU.  030;  Fed.  Ccues, 
16,872. 

Immaterial  and  scandalous  parts  of  an  answer  will  not  be  stricken 
out  if  intended  to  meet  chaiges  of  bad  faith  made  in  the  bill.  Mercan- 
tile Trust  Co.  V.  Missouri,  K.  <&  T.  R.  Co.,  84  Fed.  R.  379. 

Leave  may  be  granted  to  file  a  plea  of  matters  in  abatement,  since 
by  Rule  39  such  matters  are  excluded  from  an  answer.  United  States 
V.  Gillespie,  6  Fed.  R.  803. 

A  plea  to  the  jurisdiction  must  be  pleaded  by  itself;  if  set  up  as  an 
answer  it  is  an  appearance  and  waiver  of  a  plea  to  the  jurisdiction. 
Vose  V.  Reed,  1  Woode,  647;  Fed.  Cases,  17,011. 

By  Rule  39  the  defendant  may  make  a  plea  a  part  of  his  answer, 
and  if  he  does  so  he  is  not  compellable  to  answer  more,  or  otherwise 
than  if  he  had  filed  a  regular  plea.  If  making  such  a  defense  he  answers 
the  bill  fully,  a  request  to  have  the  same  defense  as  if  he  had  pleaded 
the  bar,  has  no  meaning.  Adams  v.  Bridgwater  Iron  Co.,  6  Fed.  R, 
179-180. 

Under  Rule  39  the  defendant  in  his  answer  may  insist  upon  all  mat- 
ters of  defense  in  bar  or  to  the  merits  of  the  bill.  Holton  v.  Guinn,  65 
Fed.  R.  450-451. 

Rule  XL 

A  defendant  shall  not  be  bound  to  answer  any  statement 
Interrogatories  neces-  OF  charge  In  the  bill,  uiiless  Specially 
covery  sought.  and    particularly    interrogated    thereto; 

and  a  defendant  shall  not  be  bound  to  answer  any  inter- 
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rogatory  in  the  bill,  except  those  interrogatories  which  such 
defendant  is  required  to  answer;  and  where  a  defendant 
shall  answer  any  statement  or  charge  in  the  bill  to  which 
he  is  not  interrogated,  only  by  stating  his  ignorance  of  the 
matter  so  stated  or  charged,  such  answer  shall  be  deemed 
impertinent.^ 

December  Term,  1850 — Ordered,  that  Rule  40,  heretofore 
adopted  and  promulgated  by  this  court  as  one  of  the  rules 
of  practice  in  suits  in  equity  in  the  Circuit  Courts,  be,  and 
the  same  is  hereby,  repealed  and  annulled.  And  it  shall  not 
hereafter  be  necessary  to  interrogate  a  defendant  specially 
and  particularly  upon  any  statement  in  the  bill,  unless  the 
complainant  desires  to  do  so,  to  obtain  a  discovery. 

Promulgated  Mar.  2,  1842.  1  How.  liii. 

DecisionB 
Former  rule  repealed  and  annulled  December  Term,  1850,  10  Haw,  v. 

The  cases  of  Wilson  v,  StoUey,  4  McLean,  272;  Fed,  Cases,  17,839, 
and  Treadwell  v.  Cleveland,  3  McLean  C.  C.  283;  Fed.  Cases,  14,155, 
were  determined  imder  the  rule  adopted  in  1842,  and  are  not  applicable 
under  the  present  rule. 

If  a  bill  does*  not  contain  specific  interrogatories  the  complainant 
must  be  satisfied  with  such  answer  to  its  allegations  as  fairly  and  sub> 
stantially  meets  them.  The  defendant  is  not  bound  to  exercise  in- 
genuity in  finding  out  all  the  aspects  in  which  a  statement  may  be 
taken.     Parsons  v.  Gumming,  1  Woods,  461 ;  Fed.  Cases,  10,775. 

If  it  is  apparent  that  the  defendant  has  omitted  to  answer  any  mate- 
rial allegation  or  has  evaded  giving  an  answer,  or  has  answered  dis- 
ingenuously, the  court  will  compel  him  to  file  another  answer.     76. 

Where  discovery  is  the  principal  object  of  the  suit,  distinct  inter- 
rogatories should  be  affixed  to  the  bill.    lb. 

If  discovery  is  sought  in  a  suit  against  a  corporation  it  is  usual  to 
join  a  principal  officer  as  defendant.  Continental  Nat.  Bank  v.  Heil- 
man,  66  Fed.  R.  184. 

• 

After  defendant  has  answered  interrogatories  but  evasively,  the 
court  may  give  plaintiff  leave  to  put  additional  interrogatories  so  as 
to  compel  a  direct  and  positive  disclosure.  Langdon  v.  Goddard,  3 
Story,  13;  Fed.  Cases,  8,061. 

^  Rules  of  1842. 

25 
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Interrogatories  must  be  propounded  where  plaintiff  desires  to  en- 
force a  discovery.  Bailey,  etc.,  Co.  v.  Young,  12  Blatchf,  199;  Fed. 
Cases,  751. 

Complainant  is  entitled  to  a  discovery  only  of  such  documents  and 
facts  as  will  aid  in  the  maintenance  of  his  title  or  cause  of  action. 
Kelley  v,  Boettcher,  85  Fed.  R.  55-60. 

The  statutes  permitting  parties  to  be  called  as  witnesses  and  exam- 
ined have  not  curtailed  the  power  of  courts  of  equity  to  compel  a  dis- 
covery,   lb,  67. 

A  bill  in  equity  for  a  discovery  merely  is  imneoessary  now  that  a 
party  may  be  examined  as  a  witness.  Heath  v.  Erie  R.  Co.,  9  BUUehf. 
316;  Fed.  Cases,  6,307;  Ex  parU  Boyd,  105  U.  S.  647-657,  cited  under 
Rule  39. 

Rule  XLI 

The  interrogatories  contained  in  the  interrogating  part 
Interrogatories  to  be  ^^  ^^6  bill  shall  be  divided  as  conven- 
SSswcr^iqJS^.  t^'^bS  iently  as  may  be  from  each  other  and 
*'**^*^*^-  numbered   consecutively    1,   2,    3,   etc.; 

and  the  interrogatories  which  each  defendant  is  required 
to  answer  shall  be  specified  in  a  note  at  the  foot  of  the  bill, 
in  the  form  or  to  the  effect  following,  that  is  to  say:  "The 
defendant  (A.  B.)  is  required  to  answer  the  interrogatories 
numbered  respectively  1,  2,  3/'  etc.;  and  the  office  copy  of 
the  bill  taken  by  each  defendant  shall  not  contain  any  in- 
terrogatories except  those  which  such  defendant  is  so  re- 
quired to  answer,  unless  such  defendant  shall  require  to 
be  furnished  with  a  copy  of  the  whole  bill. 

Amendment  to  Rule  41,  December  Term,  1871 — If  the 
The  anawcr  not  evi-   Complainant,  in  his  bill,  shall  waive  an 

dence        where        oath  .  .  i     n         i 

waived.  auswer  under  oath,  or  shall  only  require 

an  answer  under  oath  with  regard  to  certain  specified  inter- 
rogatories, the  answer  of  the  defendant,  though  under  oath, 
except  such  part  thereof  as  shall  be  directly  responsive  to 
such  interrogatories,  shall  not  be  evidence  in  his  favor, 
unless  the  cause  be  set  down  for  hearing  on  bill  and  answer 
only;  but  may  nevertheless  be  used  as  an  affidavit,  with 
the  same  effect  as  heretofore,  on  a  motion  to  grant  or  dis- 
solve an  injunction,  or  on  any  other  incidental  motion  in 
the  cause;  but  this  shall  not  prevent  a  defendant  from  be- 
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coming  a  witness  in  his  own  behalf  under  section  3  of  the 
Act  of  Congress  of  July  2,  1864. 

First  paragraph  promulgated  Bftar.  2,  1842,  1  How.  liii. 

Second  paragraph  added  by  amendment  May  6,  1872, 13  WaU,  zi. 

Statutory  Provisions 

Rev,  StaU,  sec.  858.]  In  the  courts  of  the  United  States  no  witness 
shall  be  excluded  in  any  action  on  account  of  color,  or  in  any  civil 
action  because  he  is  a  party  to  or  interested  in  the  issue  tried;  Pro- 
videdf  that  in  actions  by  or  against  executors,  administrators  or  guard- 
ians, in  which  judgment  may  be  rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the  other,  as  to  any  transac- 
tion with,  or  statement  by,  the  testator,  intestate,  or  ward,  unless  called 
to  testify  thereto  by  the  opposite  party,  or  required  to  testify  thereto 
by  the  court.  In  all  other  respects  the  laws  of  the  State  in  which  the 
cause  is  held  shall  be  the  rules  of  decision  as  to  the  competency  of  wit- 
nesses in  the  courts  of  the  United  States  in  trials  at  common  law,  and 
in  equity  and  admiralty. 

Decisions 

The  defendant  need  answer  only  as  specifically  as  the  stating  part 
of  the  bill  charges,  unless  the  plaintiff  require  by  a  note  at  the  foot 
of  the  bill,  answers  to  the  specific  interrogatories.  Buerk  v,  Imhaueser, 
10  Fed,  R.  608. 

Where  the  answer  is  responsive  to  the  bill  to  entitle  the  plaintiff 
to  relief,  the  allegations  therein  must  be  sustained  by  the  testimony 
of  two  witnesses  or  of  one  witness  and  corroborating  circumstances. 
VigeU  V.  Hopp,  104  U.  S.  441-442. 

Where  the  answer  is  not  responsive  to  the  bill  and  not  sustained  by 
other  proof,  the  testimony  of  two  witnesses  is  not  required  to  overcome 
it.    Seitz  V.  Mitchell,  94  U.  S,  680-582. 

Before  the  rule  was  amended  the  defendant  had  a  right  to  make  his 
answer  imder  oath,  although  an  answer  imder  oath  was  waived  by  the 
bill.     Holbrook  v.  Black,  18  Law  Report;  Fed,  Casea,  6,590. 

Where  a  plaintiff  waives  an  answer  under  oath,  the  answer  without 
oath  is  not  evidence,  and  complainant  is  not  put  to  the  necessity  of 
controverting  the  answer  with  the  evidence  of  two  witnesses  or  of 
one  witness  with  corroborating  circumstances.  Patterson  v,  Gaines, 
6  How,  550-558. 

Where  an  answer  under  oath  is  waived  although  as  a  pleading  the 
complainant  may  avail  himself  of  the  admissions  and  allegations 
therein  which  go  to  establish  the  case  made  by  the  bill,  such  answer 
is  not  evidence  in  favor  of  the  defendant  for  any  purpose.    /6. 
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An  answer  not  under  oath  is  considered  merely  as  a  denial  of  the 
allegations  of  the  bill  analogous  to  the  general  issue  at  law,  so  as  to 
pyt  the  complainant  to  the  proof  of  such  allegations.  Union  Bank 
V.  Geary,  5  Pet.  99. 

The  case  of  Amory  v.  Lawrence,  3  Cliff  j  523;  Fed,  Cases,  336,  which 
holds  that  the  waiver  of  an  answer  imder  oath  amounts  to  nothing 
unless  accepted  by  the  defendant,  decided  under  the  rule  as  it  stood 
before  amendment. 

Note.  The  case  of  Ciemments  v,  Moore,  6  Wall,  299,  holding  that 
complainant  cannot  by  waiving  the  verification  on  oath  to  defendant's 
answer,  deprive  such  answer  when  made  with  verification  of  its  ordi- 
nary effect  was  decided  before  the  amendment  adopted  in  1871. 

Li  a  bill  against  a  corporation  the  ofiicers  and  agents  of  the  corpo- 
ration cannot  be  compelled  to  answer  the  interrogatories  under  oath, 
because  they  are  not  defendants.  French  v.  First  Nat.  Bank,  7  Ben, 
488;  Fed.  Cases,  6,099. 

On  setting  the  cause  down  for  hearing  on  bill  and  answer  the  case 
is  put  at  issue,  and  the  answer  becomes  evidence,  and  the  only  evi- 
dence the  defendant  needs,  for  it  must  be  taken  as  true  in  all  respects. 
Reynolds  v.  Crawfordville  Bank,  112  U.  S,  405^409. 

Upon  a  bill  for  an  injunction,  where  the  oath  to  the  answer  is  waived, 
whet|ier  the  injunction  should  issue  must  be  determined  by  the  whole 
evidence  submitted,  the  answer  being  entitled  to  the  probative  force 
of  an  aflidavit  only.  United  States  v.  Workingmen's,  etc..  Council, 
54  Fed.  R.  994-996. 

The  waiver  of  an  answer  under  oath  does  not  waive  the  right  to  re- 
quire an  answer  on  every  material  issue.  The  sole  purpose  of  an 
answer  under  oath  is  to  affect  the  evidential  character  of  the  answer, 
and  the  defendant  must  still  answer  fairly  and  fully  each  and  every 
material  allegation  in  the  bill.  National  H.  &  B.  B.  Co.  v.  Inter- 
changeable B.  B.  Co.,  83  Fed.  R.  26-28. 

In  a  suit  against  a  corporation  an  answer  under  oath,  even  if  not 
waived  by  the  bill,  cannot  be  required.  Corporations  answer  under 
the  sanction  and  solemnity  of  their  seals  only.    /&. 

Rule  41  does  not  provide  that  where  answer  under  oath  is  waived, 
the  answer  shall  not  be  evidence  for  any  purpose;  but  that  under  the 
circumstances  therein  stated  the  answer  shall  not  be  evidence  in  the 
defendant's  favor.  The  admissions  of  the  answer  may  be  used  to 
support  the  bill.     Whittemore  v.  Patten,  81  Fed.  R.  527-528. 

Exceptions  for  insufficiency  or  impertinence  will  lie  to  an  answer 
where  the  oath  is  expressly  waived.    lb.  528. 
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Prior  to  the  amendment  made  to  Rule  41  in  1872  the  complainant 
could  not  deprive  defendant  of  the  benefit  of  an  answer  under  oath 
by  a  waiver  of  the  oath.  Clements  v.  Nicholson,  6  Wall.  29^-314 
(18-789),  Dec.  T.,  1867. 

Where  the  complainant  waives  an  answer  under  oath  the  defend- 
ant may  decline  to  Answer  the  interrogatories  propounded  in  the  bill. 
McFarlane  v.  State  Savings  Bank,  132  Fed.  R.  399-401. 

There  is  no  indication  in  the  rules  in  equity  that  interrogatories  can 
be  propounded  to  be  answered  otherwise  than  upon  oath;  a  com- 
plainant waiving  an  oath  to  respondent's  answer  cannot  have  dis- 
covery, and  cannot  except  to  an  answer  for  insufficiency  in  its  failure 
to  give  discovery.    Tillingliast  v.  Chace,  121  Fed.  R.  435-^536. 

Rule  XLII 
The  note  at  the  foot  of  the  bill,  specifying  the  interroga- 
tories which  each  defendant  is  required  j^^te  at  foot  of  bin  a 
to  answer,  shall  be  considered  and  partofbui. 
treated  as  part  of  the  bill,  and  the  addition  of  any  such  note 
to  the  bill,  or  any  alteration  in  or  addition  to  such  note, 
after  the  bill  is  filed,  shall  be  considered  and  treated  as  an 
amendment  of  the  bill. 

Promulgated  Mar.  2.  1842.  1  How.  liv. 

Rule  XLIII 

Instead  of  the  words  of  the  bill  now  in  use,  preceding  the 
interrogating  part  thereof,  and  beginning  ^^^  ^^  bji,  preceding 
with  the  words  ''To  the  end  therefore,''  ^*  interrogating  part. 
there  shall  hereafter  be  used  words  in  the  form  or  to  the 
effect  following:  ''To  the  end,  therefore,  that  the  said  de- 
fendants, may  if  they  can,  show  why  your  orator  should  not 
have  the  relief  hereby  prayed,  and  may,  upon  their  several 
and  respective  corporal  oaths,  and  according  to  the  best  and 
utmost  of  their  several  and  respective  knowledge,  remem- 
brance, information,  and  belief,  full,  true,  direct,  and  per- 
fect answers  make  to  such  of  the  several  interrogatories 
hereinafter  numbered  and  set  forth,  as  by  the  note  here- 
under written  they  are  respectively  required  to  answer; 
that  is  to  say — 

"1.  Whether,  etc. 

"2.  Whether,  etc." 

Promulgated  Mar.  2,  1842.  1  How.  liv. 
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Decisions 

Although  the  bill  does  not  refer  to  the  interrogatories  filed  therewith, 
if  the  defendant  is  not  prejudiced  thereby,  he  will  be  required  to  answer 
the  same.  Federal  Mfg.  &  Printing  Co.  v.  International  Bank  Note 
Co.,  119  Fed.  R,  385. 

Rule  XLIV 

A  defendant  shall  be  at  liberty,  by  answer,  to  decline 
What  interrogatorieB  de-   answering    any   inteiTogatory,    or    part 

fendant    need    not    an-        f  •    ,  .  ^ 

ewer.  of    an    inteiTOgatory,    from    answering 

which  he  might  have  protected  himself  by  demurrer;  and 
he  shall  be  at  liberty  so  to  decline,  notwithstanding  he  shall 
answer  other  parts  of  the  bill  from  which  he  might  have 
protected  himself  by  demurrer. 

Promulgated  Mar.  2,  1842,  1  How.  Iv. 

Decisions 

The  reasons  for  refusing  to  answer  interrogatories  should  be  dis- 
tinctly stated  so  the  court  may  be  able  to  judge  whether  the  refusal 
stands  upon  sufficient  grounds.     Boyer  v.  Keller,  113  Fed.  R.  580-^581. 

If  defendant  attempts  tq  protect  himself  from  answering  by  demurrer 
he  is  also  obliged  to  specify  the  reasons  for  asking  protection.    lb.  581. 

No  one  but  a  defendant  can  be  compelled  to  answer  interrogatories 
in  a  bill.    French  v.  First  Nat.  Bank,  7  Ben.  488;  Fed.  Cases,  5,099. 

The  great  weight  of  authority,  as  well  as  a  due  regard  for  the  right  of 
the  community  to  have  the  wheels  of  justice  unclogged,  as  far  as  may  be 
consistent  with  the  liberty  of  the  individual,  leads  us  to  reject  the  doc* 
trine  that  a  witness  may  avoid  answering  any  question  by  the  mere 
statement  that  the  answer  would  criminate  him.  The  true  rule  is  that 
it  is  for  the  judge,  before  whom  the  question  arises,  to  decide  whether 
an  answer  to  the  question  put  may  reasonably  have  a  tendency  to  crimi- 
nate the  witness,  or  to  furnish  proof  of  a  link  in.  the  chain  of  evidence 
necessary  to  convict  him  of  crime.  Taft,  J.,  in  ex  parte  Irvine,  74  Fed, 
R.  954-960. 

The  facts  which  entitle  a  witness  to  protect  himself  from  answering 
must  be  stated  so  the  court  may  upon  those  facts  decide  whether  he  is 
protected.  The  right  to  call  the  defendant  as  a  witness  does  not  justify 
the  court  in  declining  to  require  interrogatories  to  be  answered,  since 
this  practice  often  enables  the  evidence  to  be  put  in  the  pleadings  with 
great  benefit.    Slater  v.  Banwell,  50  Fed.  R.  150-151. 
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Rule  XLV 

No  special  replication  to  any  answer  shall  be  filed.  But 
if  any  matter  alleged  in  the  answer  shall   Specua  replication  not 

,         .^  ^         ii  1    •    i-«.    X        allowed,     but     plaintiff 

make  it   necessary  for  the  plaintiff  to   may  amend  biit 
amend  his  bill,  he  may  have  leave  to  amend  the  same  with 
or  without  the  payment  of  costs,  as  the  court,  or  a  judge 
thereof,  may  in  his  discretion  direct. 

Promulgated  Mar.  2.  1842.  1  How.  Iv. 

Deciflions 

Under  old  Rule  11,  in  force  in  1833,  a  special  replication  might  be 
filed  by  leave  of  the  court  for  cause  shown.  Vattier  v.  Hind,  7  Pet.  252- 
274  (8-683),  Jan.  T.,  1833. 

If  the  Statute  of  Limitations  is  relied  on  as  a  bar,  if  he  would  avoid  it, 
plaintiff  must  amend  his  bill,  if  it  contains  no  suitable  allegation  to  meet 
the  bar.    Piatt  v.  Vattier,  9  Pet.  405-416. 

If  plaintiff  file  a  special  replication,  the  new  and  special  matter  set  up 
may  be  rejected  as  surplusage  and  it  ordered  to  stand  as  a  general  repli- 
cation.   Duponti  V.  Mussy,  4  Wash.  C.C.  128;  Fed.  Cases,  4,185. 

If  amendments  are  made  without  obtaining  leave  and  are  not  ob- 
jected to,  the  want  of  leave  will  be  waived.  Clemments  v.  Moore,  6 
WaU.  299-311. 

The  omission  to  obtain  leave  to  amend  is  within  the  statute  of  jeo- 
fails (Sept.  24,  1789).    Sec.  954,  Rev.  Stats.    lb.  311. 

After  a  cause  was  set  down  for  hearing  on  bill  and  answer  and  referred, 
a  replication  was  allowed  to  be  filed.  Pierce  v.  West,  Pet.  C.C,  351; 
Fed.  Cases,  10,909. 

An  amendment  is  not  required  in  order  to  set  out  in  the  bill  that 
which  may  be  used  simply  as  evidence  to  establish  a  fact  or  facts  put  in 
issue  by  the  pleadings.  Southern  Pac.  Ry.  v.  United  States,  168  U.  S. 
1-57. 

Rule  45  means  that  a  general  replication  is  always  sufficient  to  put 
in  issue  every  material  allegation  of  an  answer  unless  the  rules  of  plead- 
ing imperatively  require  a  new  bill.    lb.  57. 

Rule  45  is  to  be  construed  in  connection  with  Equity  Rule  19.    lb. 

A  record  and  judgment  of  a  former  recovery  are  admissable  in  evi- 
dence without  being  specifically  pleaded.    lb.  59. 

An  objection  to  an  amendment  of  a  bill  in  chancery  because  not  filed 
with  the  leave  of  the  court  cannot  first  be  made  on  appeal.  Clemments 
V.  Moore,  6  WaU.  299. 
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Special  replication  which  sets  up  new  matter  accniing  since  the  filing 
of  the  bill  and  replying  to  a  plea  or  demurrer  will  be  stricken  out  on 
motion.    Mason  t>.  Hartford,  etc.,  R.  Co.,  10  Fed.  R.  334-335. 

Such  matter  should  be  incorporated  in  the  bill  by  amendment  or 
stated  in  a  supplemental  bill.    Ih. 

The  leave  to  amend  may  be  without  notice  to  the  defendant.  In  re 
Sanford  Fork  &  Tool  Co.,  160  U.  S.  247-256  (40-416),  Oct.  T.,  1895. 

Under  the  rules  prescribed  for  the  Circuit  Courts  upon  the  coming  in 
of  defendant's  answer,  four  causes  are  open  to  complainant.  (1 )  He  may 
upon  motion  have  leave  to  amend  with  or  without  costs  as  the  court 
may  direct.  Rules  29  and  45.  (2)  He  may  file  exceptions  to  the  answer 
for  insufficiency,  Rule  61.  When  if  an  amended  answer  is  not  filed  the 
exceptions  should  be  set  for  hearing.  Rule  63.  If  the  exceptions  are 
allowed  a  complete  answer  must  be  put  in,  or  so  far  as  the  exceptions 
are  concerned  the  bill  may  be  taken  as  confessed.  (3)  If  the  answer  is 
not  excepted  to,  or  is  deemed  or  adjudged  sufficient,  a  general  replication 
may  be  filed,  which  puts  the  cause  at  issue.  Rule  66.  Or  (4)  the  cause 
may  be  set  for  hearing  upon  bill  and  answer.  Rule  41.    Ih.  256-257. 

When  the  cause  is  set  down  on  bill  and  answer,  all  the  facts  alleged 
in  the  bill  and  not  denied  in  the  answer,  as  well  as  all  new  facts  alleged 
in  the  answer  are  deemed  admitted,  as  upon  a  demurrer  to  an  answer 
at  law.     Ih.  257. 

Rule  XLVI 
In  every  case  where  an  amendment  shall  be  made  after 
When  new  or  supple-   answer  filed,  the  defendant  shall  put  in 

mental  answer  required.     ^    ^^^     Qp    supplemental     anSWer    On     OF 

before  the  next  succeeding  rule-day  after  that  on  which 
the  amendment  or  amended  bill  is  filed,  unless  the  time  is 
Effect  of  not  putting  in.  enlarged  or  otherwise  ordered  by  a  judge 
of  the  court;  and  upon  his  default,  the  like  proceedings 
may  be  had  as  in  cases  of  an  omission  to  put  in  an  answer. 

Promulgated  Mar.  2,  1842,  1  H<yw.  Iv. 

Decisions 

The  general  rule  is  that  an  amendment  of  the  bill  gives  the  defendant 
the  right  to  answ^er  as  if  he  had  not  answered  before.  French  v.  Hay,  22 
WaU.  238-246   (22-856). 

Rule  'XlMll— Parties  to  Bills 

In  all  cases  where  it  shall  appear  to  the  court  that  persons, 
If  all  persons  cannot  be   who  might  Otherwise  be  deemed  neces- 

made  parties,  court  may  , .         .        . , 

proceed  without  them,  sary  or  proper  parties  to  the  suit,  can- 
not be  made  parties  by  reason  of  their  being  out  of  the  juris- 
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diction  of  the  court,  or  incapable  otherwise  of  being  made 
parties,  or  because  their  joinder  would  oust  the  jurisdiction 
of  the  court  as  to  the  parties  before  the  i^^cpee  shaii  not  preju- 
court,  the  court  may,  in  their  discretion,  ^"^  ""^^  persona, 
proceed  in  the  cause  without  making  such  persons  parties; 
and  in  such  cases  the  decree  shall  be  without  prejudice  to 
the  rights  of  the  absent  parties. 

Promulsated  Mar.  2.  1842,  1  How.  W. 

Statutory  Proyisions 

Rev.  Stats,  sec.  737.]  When  there  are  several  defendants  in  any  suit 
at  law  or  in  equity,  and  one  or  more  of  them  are  neither  inhabitants  of 
nor  found  within  the  district  in  which  the  suit  is  brought,  and  do  not 
voluntarily  appear,  the  court  may  entertain  jurisdiction,  and  proceed 
to  the  trial  and  adjudication  of  the  suit  between  the  parties  who  are 
properly  before  it;  but  the  judgment  or  decree  rendered  therein  shall 
not  conclude  or  prejudice  other  parties  not  regularly  served  with  process, 
nor  voluntarily  appearing  to  answer;  and  non  joinder  of  parties  who  are 
not  inhabitants  of,  nor  found  within  the  district,  as  aforesaid,  shall  not 
constitute  matter  of  abatement  or  objection  to  the  suit. 

Sec.  8  Act  Mar.  3,  1875,  ch.  137,  was  expressly  saved  by  sec.  5  Act  of 
1887,  and  was  intended  as  a  substitute  for  sec.  738,  Rev.  St€Us.]  Sec.  8. 
*'That  when  in  any  suit  commenced  in  any  Circuit  Court  of  the  United 
States  to  enforce  any  legal  or  equitable  lien  upon,  or  claim  to,  or  to  re- 
move any  incumbrance  or  lien  or  cloud  upon  the  title  to  real  or  personal 
property  within  the  district  where  such  suit  is  brought,  one  or  more  of 
the  defendants  therein  shall  not  be  an  inhabitant  of,  or  found  within 
the  said  district,  or  shall  not  voluntarily  app>ear  thereto,  it  shall  be 
lawful  for  the  court  to  make  an  order  directing  such  absent  defendant 
or  defendants  to  appear,  plead,  answer,  or  demur,  by  a  day  certain  to 
be  designated,  which  order  shall  be  served  on  such  absent  defendant  or 
defendants,  if  practicable,  wherever  found,  and  also  upon  the  person  or 
persons  in  possession  or  charge  of  said  property,  if  any  there  be:  or 
where  such  personal  service  upon  such  absent  defendant  or  defendants 
is  not  practicable  such  order  shall  be  published  in  such  manner  as  the 
court  may  direct,  not  less  than  once  a  week  for  six  consecutive  weeks; 
and  in  case  such  absent  defendant  shall  not  appear,  plead,  answer,  of 
demur  within  the  time  so  limited,  or  within  some  further  time,  to  be 
allowed  by  the  court  in  its  discretion,  and  upon  proof  of  the  service  or 
publication  of  said  order,  and  of  the  performance  of  the  directions  con- 
tained in  the  same,  it  shall  be  lawful  for  the  court  to  entertain  jurisdic- 
tion and  proceed  to  the  hearing  and  adjudication  of  such  suit,  in  the 
same  manner  as  if  such  absent  defendant  had  been  served  with  process 
within  the  said  district.  But  said  adjudication  shall,  as  regards  said 
absent  defendant  or  defendants,  without  appearance,  affect  only  the 


394        RULES  OP  THE  COURTS  OP  EQUITY 

property  which  shall  have  been  the  subject  of  the  suit  and  under  the 
jurisdiction  of  the  court  therein  within  such  district.  And  when  a  part 
of  the  said  real  or  personal  property  against  which  such  proceedings  shall 
be  taken  shall  be  within  another  district,  but  within  the  same  State,  said 
suit  may  be  brought  in  either  district  in  said  State;  Provided,  however, 
that  any  defendant  or  defendants  not  actually  personally  notified  aa 
above  provided  may,  at  any  time  within  one  year  after  final  judgment 
in  any  suit  mentioned  in  this  section,  enter  his  appearance  in  said  suit 
in  said  Circuit  Court,  and  thereupon  the  said  court  shall  make  an  order 
setting  aside  the  judgment  therein,  and  permitting  said  defendant  or 
defendants  to  plead  therein  on  payment  by  him  or  them  of  such  costs 
as  the  court  shall  deem  just;  and  thereupon  said  suit  shall  be  proceeded 
with  to  final  judgment  according  to  law." 

Decisions 

Neither  Rule  47  nor  the  Act  of  Congress  of  Feb.  28, 1839  (5  Stat.  321), 
sec.  737,  Rev.  Stats.,  enable  the  Circuit  Court  to  make  a  decree  in  equity 
in  the  absence  of  an  indispensable  party,  that  is,  a  party  whose  rights 
must  necessarily  be  affected  by  such  decree.  Shields  v.  Barrow,  17 
How.  130-141. 

Neither  can  it  make  any  decree  between  the  parties  before  it  that  so 
far  involves  the  rights  of  an  absent  person  that  complete  justice  cannot 
be  done  between  the  parties  in  the  suit  without  affecting  those  rights. 
Ih.  141. 

Sec.  737,  Rev.  Stats.,  relates  solely  to  the  non-joinder  of  persons  who 
are  not  within  the  reach  of  the  process  of  the  court.  It  does  not  affect 
any  case  where  persons  having  an  interest  are  not  joined  because  their 
citizenship  is  such  that  their  joinder  would  defeat  the  jurisdiction.  lb, 
140. 

As  a  general  rule  no  one  can  be  admitted  as  a  party  defendant  over 
the  objection  of  complainant;  to  this  rule  there  are  exceptions.  Chester 
V.  Life  Ass'n  of  America,  4  Fed.  R.  487-491. 

The  complainant  cannot  be  compelled  to  add  new  parties  to  his  bill 
if  he  chooses  to  take  the  responsibility  of  their  omission.  Searles  v. 
J.  P.  &  M.  R.  Co.,  2  Woods,  621;  Fed.  Cases,  12,586. 

The  Act  of  1839  and  Rev.  Stats,  sec.  738,  allowing  publication  in 
proceedings  on  liens  on  specific  property  only  puts  the  case  in  the  same 
condition  as  if  the  absent  defendant  had  appeared.    lb. 

Where  it  was  urged  that  because  certain  defendants  were  non-resi* 
dents  and  it  was  impossible  and  therefore  unnecessary  to  join  them. 
Held,  notwithstanding  sec.  737,  Rev.  Stats,  and  Rule  47,  a  Circuit  Court 
can  make  no  decree  in  a  suit  in  the  absence  of  a  party  whose  rights  must 
necessarily  be  affected  thereby.  Gregory  v.  Stetson,  133  U.  S.  57^-^87 
(33-974),  Oct.  T.,  1889. 
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If  the  rights  of  those  not  before  the  court  are  inseparably  connected 
with  the  claim  of  the  parties  litigant,  so  that  a  final  decision  cannot  be 
made  without  affecting  the  rights  of  the  absent  parties,  the  peculiar 
constitution  of  the  Circuit  Court  forms  no  ground  for  dispensing  with 
such  parties.  California  v.  So.  Pacific  Co.,  157  U,  S.  229-249  (39-690), 
Oct.  T.,  1894. 

The  objection  for  want  of  parties  may  be  taken  at  the  hearing,  yet 
the  objection  ought  not  to  prevail  upon  the  final  hearing  on  appeal, 
except  in  very  strong  cases  when  the  court  perceives  that  a  necessary 
and  indispensable  party  is  wanting.  The  objection  should  be  taken  at 
an  earlier  stage  of  the  case.  Mechanics'  Bank  v.  Seton,  1  Pet.  299-306 
(7-155),  Jan.  T.,  1828. 

The  rule  that  persons  materially  interested  ought  to  be  parties,  either 
plaintiffs  or  defendants,  is  for  the  convenient  administration  of  justice 
and  within  the  discretion  of  the  court.  The  relief  granted  will  al- 
ways be  so  modified  as  not  to  affect  the  interests  of  absent  parties.  76. 
306. 

A  court  is  not  bound  to  take  notice  of  any  interest  acquired  in  the 
subject-matter  of  a  suit  pending  the  litigation.    lb.  310. 

An  assignment  by  a  defendant  of  his  interest  in  litigation  does  not 
defeat  a  suit.  His  assignee  is  bound  by  what  has  been  done.  He  may 
come  in  on  application  and  assume  the  litigation  in  his  own  name  or  he 
may  act  in  the  name  of  his  assignor,  for  which  he  has  the  implied  license 
by  the  assignment.    Ex  parte  Railroad  Co.,  95  U.  S.  221-226. 

Parties  in  suits  in  equity  are  divisible  into  three  classes.  (1)  Formal 
parties  who  have  no  interest  in  the  controversy,  though  indirectly  they 
may  have  in  the  subject-matter.  (2)  Necessary  parties,  who  having  an 
interest  in  the  controversy,  but  so  separable  from  those  parties  before 
the  court  that  a  decree  may  be  entered  without  injuriously  affecting 
their  interests.  (3)  Indispensable  parties  who  have  such  an  interest  in 
the  controversy  that  a  final  decree  cannot  be  made  without  either 
affecting  that  interest  or  making  an  inequitable  decree.  Minnesota  v. 
Northern  Securities  Co.,  184  U.  S.  199-236. 

Where  no  relief  is  sought  against  parties  connected  with  the  subject- 
matter  of  the  suit,  they  should  not  be  made  defendants.  French  v. 
Shoemaker,  14  WaU.  314,  323,  335. 

Where  there  are  no  allegations  in  a  bill  for  discovery  which  the  de- 
fendants can  answer,  although  an  answer  is  filed,  the  bill  must  be  dis- 
missed because  to  entitle  complainants  to  relief  they  must  show  in  their 
bill  ground  for  such  relief.  Andrews  v.  Solomon,  Pet.  C.  C.  356;  Fed. 
Case*,  378. 
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No  one  need  be  made  a  party  against  whom  the  plaintiff  can  have  no 
decree,  upon  the  case  made  by  the  bill  and  proof.  Van  Reimsdyk  v. 
Kane,  1  GaU,  371;  Fed.  Cases,  16,871. 

The  want  of  proper  parties  is  not  a  fatal  defect  under  Rule  47,  if  the 
parties  are  out  of  the  jurisdiction  of  the  court;  a  plea  setting  up  a  want 
of  parties  should  show  that  the  parties  alleged  to  be  necessaiy  are  alive 
and  within  the  jurisdiction  of  the  court.  Goodyear  v.  Toby,  6  Blatchf, 
130;  Fed.  Cases,  5,585. 

It  is  not  indispensable  that  all  parties  should  have  an  interest  in  all 
the  matters  contained  in  the  suit.  It  will  be  sufficient  if  each  party  has 
an  interest  in  some  material  matters  in  the  suit  and  they  are  connected 
with  the  others.    Brown  v.  Safe  Deposit  Co.,  128  U.  S.  403-412. 

A  proper  party  as  distinguished  from  a  necessaiy  party  is  one  who 
has  an  interest  in  the  subject-matter  of  the  litigation  which  may  be 
conveniently  settled  therein.    Kelly  v.  Boetteher,  85  Fed.  R.  55-64. 

Where  a  person  is  so  related  to  the  subject-matter  of  the  suit  that  the 
rights  of  such  person  must  be  passed  upon  by  the  court  to  reach  a  final 
decree,  such  person  is  a  necessary  party.  Consolidated  Water  Co.  v. 
Babcock,  76  Fed.  R.  243-248. 

The  general  rule  is  that  all  persons  interested  in  the  controversy 
should  be  made  parties  in  order  that  there  may  be  an  end  of  litigation. 
WiUiams  v.  Bankhead,  19  WaU.  563-571. 

Where  a  person  would  be  directly  affected  by  a  decree  he  is  an  in- 
dispensable party  (unless  the  parties  are  too  numerous  when  the  case 
is  subject  to  a  special  rule). 

When  a  person  is  interested  in  the  controversy  but  will  not  be  directly 
affected  by  a  decree  made  in  his  absence,  he  is  a  proper  but  not  an  in- 
dispensable party.    Tb. 

Where  a  person  is  not  interested  in  the  controversy  between  the 
immediate  litigants  but  has  an  interest  in  the  subject-matter  he  may 
be  made  a  party  or  not  at  the  option  of  the  complainant.    76.  571. 

If  the  court  is  able  to  proceed  to  a  decree  and  do  justice  to  the 
parties  before  it  without  injury  to  absent  parties  equally  interested  in 
the  litigation  but  who  cannot  conveniently  be  made  parties,  this  may 
be  done.    Payne  v.  Hook,  7  Wall.  425-431. 

Where  it  is  for  the  convenience  of  the  administration  of  justice  or 
where  to  require  their  joinder  would  defeat  the  jurisdiction  of  the  court, 
the  court  will  dispense  with  parties  when  it  may  proceed  to  a  decree 
without  them,  especially  where  the  parties  are  very  numerous  and 
unknown.    Mandeville  v.  Riggs,  2  Pet.  482-488. 
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The  court  will  always  dispense  with  merely  formal  parties  who  are 
beyond  the  reach  of  process.  Abbott  v.  Am.  H.  R.  Co.,  4  Blatchf,  489; 
Fed,  Cases,  9. 

Where  a  necessary  party  cannot  be  subjected  to  its  jurisdiction,  the 
court  will  refuse  to  entertain  the  suit.  Barney  v,  Baltimore,  6  Wall. 
280-284,  followed  in  Bank  v.  Smith,  6  Fed.  R.  216  and  Dormitzer  v, 
111.,  etc.  Co.,  lb.  217. 

Under  Rule  47  a  complainant  need  not  join  any  but  indispensable 
parties.  If  he  does  join  them  when  their  joinder  will  oust  the  jurisdic- 
tion of  the  court  he  may  be  permitted  to  dismiss  them  and  thereupon 
the  court  has  the  same  jurisdiction  of  the  case  it  would  have  had  if  they 
had  never  been  made  parties.'  Sioux  City,  etc.,  Co.  i;.  Trust  Co.,  82  Fed. 
R.   124-128. 

The  subsequent  introduction  into  the  suit  of  such  parties  on  their  own 
petition  will  not  affect  the  jurisdiction  of  the  court.    lb.  128. 

All  those  whose  presence  is  required  for  a  determination  of  the  entire 
controversy  must  be  made  parties  and  all  those  who  have  an  interest 
in  the  subject-matter  of  the  litigation  may  be  made  parties  although 
they  have  no  interest  in  the  litigation  between  the  inunediate  parties. 
lb.  126. 

Where  jurisdiction  vests  at  the  commencement  of  a  suit  over  the  in 
dispensable  parties  to  a  decree  but  the  exercise  of  jurisdiction  is  pre- 
vented by  the  presence  of  other  proper  and  material  parties,  the  names 
of  such  other  parties  may  be  stricken  out  and  the  objection  to  the  exer- 
cise of  jurisdiction  thereby  avoided.  Tug  River,  etc.,  Co.  i;.  Brigel,  86 
Fed.  R.  818-821. 

Proper  or  necessary  parties  to  a  suit  may  be  dispensed  with  when 
beyond  the  jurisdiction  of  the  court,  if  the  rights  of  complainant  and 
respondents  before  the  court  can  be  determined  without  them  and  they 
are  not  indispensable;  although  if  within  the  jurisdiction  of  the  court 
they  might  be  regarded  as  necessary  parties.  Union  Mill  &  M.  Co.  v. 
Dangberg,  81  Fed.  R.  73-89. 

If  a  case  in  equity  can  be  completely  decided  as  between  the  litigant 
parties,  the  fact  that  there  are  other  persons  without  the  jurisdiction 
who  might  have  been  made  parties,  if  they  could  have  been  reached  by 
process,  should  not  prevent  a  decree  as  to  all  parties  within  the  juris- 
diction of  the  court.    lb.  90. 

Where  their  retention  as  complainants  would  oust  the  jurisdiction 
of  the  court,  parties  who  have  a  similarity  but  no  community  of  interest 
with  the  complainant  may  be  stricken  out  as  plaintiffs  and  made  de- 
fendants; so  long  as  they  are  on  the  record  the  rule  that  all  parties  in 
interest  must  be  either  plaintiffs  or  defendants  is  complied  with,  and  it 


398        RULES  OF  THE  COURTS  OF  EQUITY 

makes  no  difference  on  what  side  of  the  record  they  are.    Ins.  Co.  v. 
Svendsen,  74  Fed,  R,  346-349. 

Where  no  decree  is  sought  against  absent  parties,  and  a  decree  in  favor 
of  the  complainants  will  not  affect  any  rights  which  they  may  have,  it 
will  not  be  ground  for  objection  that  they  were  not  made  parties, 
though  if  they  had  been  within  the  jurisdiction  they  would  have  been 
made  parties.    Union  Bank  v.  Stafford,  12  How.  327,  341. 

The  Act  of  Congress  of  Feb.  28,  1839,  Rev,  Stats.,  sec.  737  authorizes 
the  court  to  render  a  decree  against  the  actual  defendants  who  have  a 
beneficial  interest  and  are  in  court.    lb. 

Wliere  no  relief  can  be  given  without  the  taking  of  an  account  be- 
tween an  absent  party  and  one  before  the  court,  though  the  defect  of 
parties  may  not  defeat  the  jurisdiction,  yet  the  court  will  make  no  decree 
in  favor  of  complainant.    Hagan  v.  Walker,  14  How,  29-36. 

The  Act  of  Feb.  28,  1839,  Rev.  Stats,  sec.  737,  has  effected  no  change 
in  the  jurisdiction  of  the  Circuit  CouH  as  regards  the  character  of  the 
parties.  It  was  only  intended  to  remove  the  difficulties  arising  from 
the  necessity  to  join  several  defendants,  some  of  whom  were,  and  others 
were  not,  inhabitants  of  the  district  in  which  the  suit  was  brought. 
Commercial,  etc.,  Bank  v.  Slocum,  14  Pet.  60-68. 

In  a  suit  to  enforce  a  lien  on  lands  situat-ed  within  the  district  where 
suit  was  brought,  one  defendant,  served  with  process  in  the  State  where 
suit  was  pending,  was  a  resident  of  another  State;  Held^  that  under  the 
Act  of  Feb.  28,  1839,  Rev.  Stats,  sec.  737,  such  service  brought  him 
within  the  jurisdiction  of  the  court.  Winter  v.  Ludlow,  16  Leg.  Int.  332; 
Fed.  Cases,  17,891;  Ober  v.  Gallager,  93  U.  S.  199,  Oct.  T.,  1876. 

Note.  For  the  present  practice  since  the  passage  of  the  Act  of  Mar.  3, 
1887,  see  McCormick  Co.  v.  Walthers,  134  U.  S.  41-43;  also  Greeley  v. 
Low,  155  U.  S,  58. 

Where  the  interests  of  parties  before  the  court  and  those  who  cannot 
be  reached  by  process  and  do  not  voluntarily  appear,  are  inseparable, 
the  obstacle  is  insuperable  and  the  bill  would  be  dismissed.  Ribbon  v» 
Railroad  Co.,  16  WaU.  446,  450. 

The  joinder  of  immaterial  parties  will  not  oust  the  jurisdiction  of  the 
court  as  between  those  parties  who  are  prooerlv  before  it.  Cameal  v. 
Banks.  10  Wheat.  181-188. 

A  bill  will  not  be  dismissed  for  want  of  proper  parties  alone;  but  if  a 
decree  cannot  be  made  without  prejudice  to  one  not  a  party,  upon  whom 
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prooees  cannot  be  served,  the  bill  must  be  dismissed.    Bank  v.  Carrolton 
Rd.,  11  WaU.  624-631. 
The  want  of  proper  parties  may  be  cm^  by  amendment.    lb, 

A  bill  ought  not  to  be  dismissed  for  want  of  proper  parties  unless  the 
complainant  refuses  to  make  parties  those  who  are  really  necessary,  and 
then  it  may  be  dismissed  without  prejudice.  Dandridge  v,  Washington's 
Executors,  2  Pet  370-378. 

If  a  joint  interest  is  vested  in  the  defendants  with  absent  parties  the 
court  has  no  jurisdiction.  If  the  interest  is  separable  the  jurisdiction 
attaches.    Tobin  v.  Walkinshaw,  1  McAU.  26;  Fed.  Cases,  14,068. 

Those  whose  interests  are  in  harmony  and  only  those,  should  be  joined 
as  plaintiffs.    Bunce  v.  Gallager,  5  BkUchf.  481;  Fed,  Cases,  2,133. 

It  is  immaterial  whether  the  interests  of  defendants  are  or  are  not  in 
conflict  with  each  other.  Parsons  v.  Lyman,  4  Blaich,  432;  Fed,  Cases, 
10,779. 

Where  it  would  oust  the  jurisdiction  of  the  court  to  make  a  party 
plaintiff,  he  may  on  application,  be  made  a  party  defendant  where  he 
can  equally  have  the  benefit  of  the  suit.  Brown  v.  Pac.  Mail  SS.  Co.,  5 
BkUch.  525;  Fed.  Cases,  2,025. 

The  jurisdiction  depends  upon  the  state  of  things  at  the  time  the  ac- 
tion is  brought,  and  after  it  is  once  vested  cannot  be  ousted  by  subse- 
quent events.    Mollan  v.  Torrance,  9  Wheat.  537-539. 

A  lunatic  as  well  as  an  infant  must  be  made  parties  where  their  in- 
terests are  sought  to  be  affected  by  the  decree,  and  process  must  be 
prayed  against  them.  Harrison  v.  Rowan,  4  Wash.  C.  C.  202;  Fed, 
Cases,  6,143. 

Where  the  jurisdiction  of  the  court  is  complete  betifeen  the  parties 
before  it,  the  objection  for  want  of  parties  is  not  to  the  jurisdiction,  but 
to  the  relief  sought  against  the  present  defendants  without  joining 
absent  parties.  Where  this  objection  is  made  and  sustained  the  court 
will  order  all  proper  parties  to  be  made.    lb. 

A  lunatic  answers  by  his  committee  under  an  order  of  the  court  ap- 
pointing him  for  that  purpose.  If  he  has  no  committee  the  court  ap- 
points some  person  as  guardian  to  defend  the  suit  and  answer  for  the 
lunatic.  lb. 

Where  in  consequence  of  an  act  performed  by  himself  after  commence- 
ment of  suit,  a  person  becomes  a  necessary  party,  the  proper  proceeding 
to  bring  him  into  court,  is  an  original  bill  in  the  nature  of  a  supple- 
mental bill.    Winter  v.  Ludlow,  16  Leg.  Int.  332;  Fed,  Cases,  17,891. 


400  RULES    OF    THE    COURTS    OF    EQUITY 

New  parties  cannot  be  introduced  into  a  cause  by  a  cross-bill.  If  a 
plaintiff  desires  to  make  new  parties  he  must  amend  his  bill.  If  a 
defendant  requires  their  presence  he  takes  the  objection  of  non-joinder 
and  the  complainant  is  forced  to  amend,  or  his  bill  is  dfsmissed.  Shields 
V,  Barrow,  17  How.  130-145. 

A  party  interested  in  the  subject-matter  of  a  suit,  not  made  a  party 
in  the  bill,  may  on  his  motion  or  petition,  be  made  a  party  and  com- 
plainants may  be  required  to  amend  their  bill  making  such  party  a  de- 
fendant. Scott  V.  Mansfield,  etc.,  R.  Co.,  5  Am.  L.  R.  436;  Fed.  Cases, 
12,541. 

Rule  XLVIII 

Where  the  parties  on  either  side  are  very  numerous,  and 
When  partiefl  very  nu-   canuot,  wlthout  manifest  inconveuience 

meroua,  court  may  dis-  ,  .  ,    ,  .       .i  .,     ,  ,, 

pense  with  some  who   and  Oppressive  delays  m  the  suit,  be  all 

are   not   prejudiced   by  t..    v    ^  -^1.1.  _x    •       -^      j- 

decree.  brought  before  it,  the  court  m  its  dis- 

cretion may  dispense  with  making  all  of  them  parties,  and 
may  proceed  in  the  suit,  having  sufficient  parties  before  it 
to  represent  all  the  adverse  interest  of  the  plaintiffs  and 
the  defendants  in  the  suit  properly  before  it.  But,  in  such 
cases,  the  decree  shall  be  without  prejudice  to  the  rights 
and  claims  of  all  the  absent  parties. 

Promulgated  Mar.  2,  1842,  1  How.  Ivi. 

Decisions 

Where  the  parties  are  very  numerous,  or  unknown,  and  to  bring  all 
before  the  court  would  impede  justice,  a  court  of  equity  will  dispense 
with  those  not  indispensable.    Mandeville  v.  Riggs,  2  Pet.  482-487. 

Where  the  interested  parties  are  numerous  and  the  suit  is  for  an  ob- 
ject common  to  them  all,  one  or  more  may  sue  on  behalf  of  themselves 
and  of  the  others.    Smith  v.  Swormsteat,  16  How.  288-302. 

A  bill  may  also  be  maintained  against  a  portion  of  a  numerous  body 
of  defendants  representing  a  common  interest.    lb.  302. 

Whenever  an  interested  party  is  without  the  jurisdiction,  or  where  a 
party  is  entitled  to  a  specific  sum  or  share  only,  in  a  tmst  fund,  or  where 
the  bill  itself  seeks  a  discovery  of  the  necessary  parties,  if  it  is  ob^-ious 
that  the  form  of  the  suit  cannot  be  bettered  the  court  will  dispense  with 
parties;  also  where  the  parties  are  very  numerous,  and  the  court  sees  it 
is  impossible  to  bring  them  all  before  the  court;  or  where  upon  a  matter 
of  general  interest  a  few  sue  for  the  benefit  of  the  whole,  or  wliere  part 
of  an  association,  public  or  private,  who  fairly  represent  the  right  contest 
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for  the  whole,  if  the  bill  is  brought  on  behalf  of  all  interested,  the  court 
will  proceed  to  a  decree.    West  v.  Randall,  2  Mason,  181;  Fed.  Cases, 

17,424. 

I 

Equity  Rule  48  expressly  reserves  the  rights  of  absent  parties.  Coann 
V.  Atlantic  C.  F.  Co.,  14  Fed.  R.  4-8. 

A  bill  may  be  dismissed  where  the  plaintiff  when  called  upon  to  make 
proper  parties  refuses,  or  unreasonably  delays  doing  so;  it  must  be  done 
on  demurrer,  plea,  or  answer  pointing  out  the  persons  who  ought  to'  be 
made  parties.    Greenleaf  v.  Queen,  1  Pet.  138-149. 

Suits  may  be  brought  against  a  voluntary  association  by  service  of 
process  upon  sufficient  members,  to  fairly  represent  the  association,  and 
to  answer  all  practical  purposes,  if  the  orders  and  decrees  are  asked 
against  a  union  or  association;  as  defendants,  members  as  distinguished 
from  officials,  may  represent  a  union  or  association.  Amer.  Steel  &  W. 
Co.  V.  Wire  Drawers,  etc.,  Unions,  90  Fed.  R.  598-607. 


Rule  XLIX 

In  all  suits  concerning  real  estate  which  is  vested  in 
trustees   by   devise,   and   such   trustees   when  trustees  mav  rcp- 

^  ,,  -      .  ,.1  resent  those  benencially 

are  competent  to  sell  and  give  discharges     interested  in  real  estate. 

for  the  proceeds  of  the  sale,  and  for  the  rents  and  profits  of 
the  estate,  such  trustees  shall  represent  the  persons  bene- 
ficially interested  in  the  estate,  or  the  proceeds,  or  the  rents 
and  profits,  in  the  same  manner  and  to  the  same  extent  as 
the  executors  or  administrators  in  suits  concerning  personal 
estate  represent  the  persons  beneficially  interested  in  such 
personal  estate;  and  in  such  cases  it  shall  not  be  necessary 
to  make  the  persons  beneficially  interested  in  such  real  es- 
tates, or  rents  and  profits,  parties  to  the  suit;  but  the  court 
may,  upon  consideration  of  the  matter  on  the  hearing,  if  it 
shall  so  think  fit,  order  such  persons  to  be  made  parties. 

Plx>mulffsted  Mar.  2,  1842,  1  How.  Ivi. 

Dedsions 

In  suits  respecting  trust  property  brought  either  by  or  against  the 
trustees,  the  cestuis  que  trust  as  well  as  trustees  are  necessary  parties. 
Where  suit  is  brought  by  a  trustee  to  recover  trust  property,  which  in 
no  wise  affects  his  relation  with  his  cestuis  que  trust,  it  is  not  necessary  to 
make  the  latter  parties.    Carey  v.  Brown,  92  U.  S.  171-172. 

26 
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Where  the  fee  is  vested  in  an  executor  or  trustee  this  rule  applies,  not 
otherwise.    Chew  v,  Hyman,  7  Fed.  R.  7-14. 

Where  a  devise  by  will  does  not  vest  the  fee  in  an  executor,  the  devisee 
is  a  necessary  party  to  suits  concerning  land  devised.    76.  14-15.  ^ 

Where  the  interest  of  A.  is  involved  in  that  of  B.,  and  A.  possesses  the 
legal  right,  so  that  the  interest  may  be  asserted  in  his  name,  it  is  not 
always  necessary  to  bring  both  before  the  court.  Hopkirk  v.  Page,  2 
Brock.  20;  Fed.  Cases,  6,697. 

A  devisee  of  land  in  another  State,  who  is  a  non-resident,  need  not  be 
joined  in  a  suit  against  an  executor  for  an  account  and  payment  of 
legacies.    West  v.  Smith,  8  How,  402-410. 

The  creditors  are  not  necessary  parties  to  a  bill  filed  by  an  executor 
against  a  devisee  of  lands  charged  with  the  payment  of  debts,  for  an 
account  of  the  trust  fimd,  because  the  fund  may  be  brought  into  court, 
and  distributed  according  to  the  rights  of  those  who  apply  for  it.  Potter 
V.  Gardner,  12  Wheat.  498-501. 

The  fact  that  an  administrator,  in  a  suit  by  a  distributee  to  recover 
an  aliquot  share,  is  ordered  to  account  before  a  master,  does  not  re- 
quire all  who  are  entitled  to  distribution  to  be  made  parties.  If  they 
do  not  appear  before  the  master  no  decree  for  or  against  them  can  be 
made;  if  they  appear  and  there  are  controverted  matters  between  them 
and  the  administrator,  outside  the  mere  accounting,  such  matters  can 
only  be  determined  on  proper  pleadings.  Hook  v.  Payne,  14  Wall.  2b2r' 
255. 

Rule  L 

In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  neces- 
Heir  at  law.  when  made  s^^y  to  make  the  heir  at  law  a  party; 
^^^'  but  the  plaintiffs  shall  be  at  liberty  to 

make  the  heir  at  law  a  party  where  he  desires'  to  have  the 
will  established  against  him. 

Promulgated  Mar,  2.  1842,  1  How.  IvL 

Rule  LI 

In  all  cases  in  which  the  plaintiff  has  a  joint  and  several 
Joint  debtors  need  not  demand  agaiust  several  persons,  either 
be  brought  before  court,   ^s  principals  or  surctics,  it  shall  not  be 

necessary  to  bring  before  the  court  as  parties  to  a  suit  con- 
cerning such  demand  all  the  persons  liable  thereto;  but 
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the  plaintiff  may  proceed  against  one  or  more  of  the  persons 
severally  liable. 

Promulffsied  Mar.  2.  1842,  1  How.  Ivi. 

Decisiona 

The  sureties  of  an  administrator  are  properly  joined  as  defendants  in 
a  suit  charging  fraud  in  the  administration  of  the  estate,  where  if  a 
balance  be  found  the  sureties  would  be  liable.  Payne  v.  Hook,  7  Wall, 
425-432. 

Rule  LII 

Where  the  defendant  shall,  by  his  answer,  suggest  that 
the  bill  is  defective  for  want  of  parties,  Answer  suggesting  d^ 
the  plaintiff  shall  be  at  liberty,  within   cause  may  be  set  down 

^ ,  "  -  for   argument    on    that 

fourteen  days  after  answer  filed,  to  set   objection. 

down  the  cause  for  argument  upon  that  objection  only; 

and  the  purpose  for  which  the  same  is  so  set  down  shall  be 

notified  by  an  entry,  to  be  made  in  the   Note  of  same  to  be 

clerk's  order  book,  in  the  form  or  to   "**^®- 

the  effect  following  (that  is  to  say):   "Set  down  upon  the 

defendant's   objection  for  want   of  parties."     And   where 

the  plaintiff  shall  not  so  set  down  his   if  ^^^  ^^  ^^  j^,^ 

cause,  but  shall  proceed  therewith  to  a   ^S^^f  ^J^t^^v^ 

hearing,    notwithstanding    an    objection   ^^^  ^  amend. 

for  want  of  parties  taken  by  the  answer,  he  shall  not,  at  the 

hearing  of  the  cause,  if  the  defendant's  objection  shall  then 

be  allowed,  be  entitled  as  of  course  to  an  order  for  liberty  to 

amend  his  bill  by  adding  parties.     But  the  court,  if  it  thinks 

fit,  shall  be  at  liberty  to  dismiss  the  bill. 

Plx>mulgated  Mar  2.  1842,  1  How.  lyii. 

DeclBions 

Where  the  want  of  parties  appears  on  the  face  of  the  bill,  the  objection 
may  be  taken  by  demurrer.  Where  it  does  not  so  appear  it  must  be 
made  by  plea  or  answer.    Carey  v.  Brown,  92  U.  S.  171-173. 

Rule  52  makes  a  plea  unnecessary.  United  States  v.  Gillespie,  6  Fed, 
R.  803. 

The  names  or  descriptions  of  the  parties  who  should  be  brought  before 
the  court  should  be  specified.  Segee  v.  Thomas,  3  Blatchf.  1 1 ;  Fed,  Cases, 
12,633. 
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A  plea  for  want  of  parties  is  not  matter  for  abatement;  it  is  a  plea  in 
bar  and  goes  to  the  whole  bill;  Rule  47  enables  the  court  to  dispense 
with  nominal  and  necessary  parties,  but  not  with  indispensable  parties. 
Tobin  V.  Walkinshaw,  1  McAU.  26;  Fed.  Cases,  14,068. 

The  defect,  if  vital,  may  be  insisted  on  at  the  hearing,  and  may  be 
assigned  for  error  on  appeal.    lb. 

Upon  objection  for  want  of  parties,  the  court  will  give  leave  to  amend, 
or  will  order  proper  parties  be  made.  Harrison  v.  Rowan,  4  Wash.  C.  C. 
202;  Fed.  Cases,  6,143. 

Upon  failure  to  make  proper  parties  within  a  reasonable  time  the 
bill  will  be  dismissed.    lb. 

Where  a  bill  is  dismissed  because  of  the  absence  of  a  non-resident  in- 
dispensable party,  it  should  be  without  prejudice.  Kendig  v.  Dean,  97 
U.  S.  423-426. 

Where  the  wife  complains  of  the  husband  and  asks  relief  against  him, 
she  must  file  her  bill  by  her  next  friend.    Binn  v.  Heath,  6  How.  248. 

Upon  objection  such  defect  of  parties  may  be  cured  by  amendment. 
Douglass  V.  Butler,  6  Fed.  R.  228-229. 

A  case  may  be  set  down  upon  defendant's  objection  made  by  answer 
setting  up  want  of  proper  parties,  even  after  repUcation  filed,  if  defend- 
ant fails  to  object.    Lorillard  v.  Standard  Oil  Co.,  2  Fed.  R.  902-903. 

Rule  LIII 

If  a  defendant  shall,  at  the  hearing  of  a  cause,  object  that 
Defect  of  partiea  sug-   a  suit  is  defective  for  want  of  parties  not 

gested  at  hearing;  rights    ,        .  i  ,  .1.1 

protected  in  decree.  havmg  by  plea  OF  answer  taken  the 
objection,  and  therein  specified  by  name  or  description  of 
parties  to  whom  the  objection  applies,  the  court  (if  it  shall 
think  fit)  shall  be  at  liberty  to  make  a  decree  saving  the 
rights  of  the  absent  parties. 

Promulgated  Mar.  2.  1842,  1  How.  Wli. 

Decisions 

A  general  demurrer  for  want  of  equity  is  the  proper  method  of  reach* 
ing  the  defect  that  one  who  has  no  interest  in  the  subject-matter  of  the 
suit  or  relief  prayed  is  joined  as  complainant.  Hodge  v.  N.  M.  R.  R., 
1  DiU.  104;  Fed.  Cases,  6,561. 

Where  nothing  is  asked  of  a  defendant  by  the  bill  and  his  rights  are 
not  put  in  issue  and  nothing  can  be  required  of  him  by  decree,  although 
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he  is  clearly  interested  in  the  subject-matter  of  the  suit,  he  is  not  a  neces- 
sary party.   Society,  etc.,  v.  Town,  etc.,  2  Paine,  536;  Fed.  Cases,  13,155. 

It  is  common  in  equity  practice  to  permit  a  party  who  becomes  in- 
terested in  the  subject-matter  of  a  suit  during  its  pendency  to  come  in 
to  protect  his  interests  if  application  is  seasonably  made.  The  Jenny 
Land,  3  Blatchf.  513;  Fed.  Cases,  7,287. 

Where  after  the  cause  was  set  for  hearing  defendant  was  informed 
that  the  plaintiff  was  a  nominal  party  and  that  the  real  plaintiff  was  a 
citizen  of  the  same  State  with  the  defendant,  and  he  immediately  filed  a 
cross-bill  charging  this  and  asking  a  discovery,  it  was  held  that  the 
original  suit  ought  not  to  be  heard  until  the  cross-bill  was  answered. 
Young  V.  Pott,  4  Wash.  C.  C.  521;  Fed.  Cases,  18,172. 

The  objection  that  some  of  the  plaintiffs  have  no  interest  in  the  suit 
cannot  be  first  made  at  the  hearing.  Segee  v.  Thomas,  3  Blatchf.  11; 
Fed.  Cases,  12,633. 

The  want  of  parties  is  not  necessarily  fatal  even  at  the  hearing,  be- 
cause the  cause  may  be  ordered  to  stand  over  to  make  further  parties, 
but  this  is  rarely  done  unless  where  the  cause  as  to  the  new  parties  may 
stand  upon  bill  and  answer  to  such  parties;  but  rather  the  cause  will  be 
dismissed  without  prejudice.  West  v.  Randall,  2  Mason,  181;  Fed. 
Cases,  17,424. 

Where  the  objection  to  the  want  of  proper  parties  is  duly  made,  it  is 
not  sufficient  ground  for  dismissing  the  bill,  but  the  suit  should  stand 
over  that  new  parties  may  be  made.    Milligan  v.  Millage,  3  Cranch,  220. 

Courts  of  equity  are  always  imwilling  to  turn  a  complainant  out  of 
court  on  objection  for  want  of  proper  parties  made  at  the  final  hearing. 
Townsend,  etc.,  Bank,  etc.,  v.  Epping,  3  Woods,  390;  Fed.  Cases,  14,120. 

Where  it  properly  appears  that  there  is  a  party  on  the  record  over 
whom  the  court  has  no  jurisdiction  and  who  is  not  a  necessaiy  party  to 
the  suit,  the  bill  will  be  dismissed  as  to  him  and  retained  as  to  the  others. 
Post  V.  Reed,  1  Woods,  647;  Fed.  Cases,  17,011. 

Rule  LIV — Nominal  Parties  to  Bills 

Where  no  account,  payment,  conveyance,  or  other  direct 
relief  is  sought  against  a  party  to  a  suit,  ^hen  no  direct  relief 
not  being  an  infant,  the  party,  upon  ^^^^o^l^Xr'^l 
service  of  the  subpoena  upon  him,  need  "*»^®'^- 
not  appear  and  answer  the  bill,  unless  the  plaintiff  specially 
requires  him  so  to  do  by  the  prayer  of  his  bill;  but  he  may 
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appear  and  answer  at  his  option;  and  if  he  does  not  appear 
Bound  by  proceedings;   and  answer  he  shall  be  bound  by  all 

entitled  to  costs  if  re-       .  ,.  .  ,  ▼!•       i 

qxiired  to  appear.  the   proceedings   m   the   cause.     If   the 

plaintiff  shall  require  him  to  appear  and  answer  he  shall  be 
entitled  to  the  costs  of  all  the  proceedings  against  him  unless 
the  court  shall  otherwise  direct. 

Promulgated  Mar.  2,  1842,  1  How.  Ivil. 

Decisions 

In  chancery  there  is  a  distinction  as  to  proceeding  in  the  absence  of 
parties,  between  their  being  active  and  passive;  they  are  active  when  no 
decree  can  be  made  without  their  being  in  court;  and  in  such  case  the 
court  cannot  proceed  without  them,  though  not  amenable  to  the  process 
of  the  court.  Where  the  court  can  give  complete  relief  to  those  who  seek 
it  without  affecting  the  interests  of  passive  parties  it  will  proceed  to  do 
BO  where  they  are  not  amenable  to  the  process  of  the  court.  Joy  v, 
Wirtz,  1  Wash,  C.  C.  617;  Fed.  Cases,  7,654. 

Rule  LV 
Whenever  an  injunction  is  asked  for  by  the  bill  to  stay 

When  iniunctiona  grant-  proceedings  at  law,  if  the  defendant 
ed  aa  of  coiirse.  does  not  enter  his  appearance  and  plead, 

demur,  or  answer  to  the  same  within  the  time  prescribed 
therefor  by  these  rules,  the  plaintiff  shall  be  entitled  as  of 
course,  upon  motion,  without  notice,  to  such  injunction. 
Special  injunction.,  how  ^ut  Special  injunctions  shall  be  grantable 
«'*°*®^-  only  upon  due  notice  to  the  other  party 

by  the  court  in  term,  or  by  a  judge  thereof  in  vacation,  after 
a  hearing,  which  may  be  ex  parte,  if  the  adverse*  party  does 
not  appear  at  the  time  and  place  ordered.  In  every  case 
where  an  injunction — either  the  common  injunction  or  a 
special  injunction — is  awarded  in  vacation,  it  shall,  unless 

Injunctiona  awarded  in  previoUsly  dissolved  by  the  judgC  grant- 
vacation     to     continue     .  .  , .  ,  m     ^  i 

only  until  next  term.  mg  the  Same,  continue  until  the  next 
term  of  the  court,  or  until  it  is  dissolved  by  some  other  order 
of  the  court. 

Promulgated  Mar.  2,  1842,  1  How.  lyiii. 

Decisions 

A  preliminary  injunction  will  not  be  granted  upon  the  mere  statement 
of  a  plaintiff's  apprehension.  Jenny  v.  Grase,  1  Cranch  C.  C.  443;  Fed. 
Cases,  7,285. 
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No  injunction  can  be  granted  unless  special  and  sufficient  cause  is 
clearly  shown.    Perry  v.  Parker,  1  Woodb.  &  M.  280;  Fed.  Cases ,  11,010. 

Lijunctions  in  the  Federal  courts  are  special  and  not  as  a  matter  of 
course.     Ih. 

In  patent  cases  if  the  title  of  complainant  is  denied  he  must  show  for- 
mer recoveries  or  long  possession,  to  warrant  the  issuance  of  an  injunc- 
tion before  the  disputed  questions  of  title  are  settled  at  law.    lb. 

The  denial  of  plaintiff's  title  in  an  answer  does  not  prevent  the  court 
from  awarding  a  temporary  injunction.  Glum  v.  Brewer,  2  Curt.  506; 
Fed.  Cases,  2,909. 

Where  the  right  to  a  temporary  injunction  depends  upon  the  terms 
of  a  written  instrument,  and  there  are  no  controverted  facts,  it  is  the 
duty  of  the  court  to  interpret  the  instrument  and  grant  or  refuse  an 
injunction  accordingly.    lb. 

It  is  not  indispensable  that  a  bill  for  an  injunction  should  contain  a 
prayer  for  discovery.  Lawrence  v.  Bowman,  1  McAU.  419;  Fed.  Cases, 
8,134. 

When  on  motion  for  injunction  there  appears  such  a  repugnancy  as 
to  the  facts  as  to  make  it  necessary  to  decide  the  relative  truth  of  the 
conflicting  statements  of  the  affidavits  ffied  by  either  party,  or  the 
credibility  of  the  witnesses,  the  injunction  should  be  refused.  Cooper  v. 
Mathews,  8  Law  Rep.  413;  Fed.  Cases,  3,200. 

The  complainant  is  not  entitled  as  a  matter  of  right  to  file  further 
affidavits  in  answer  to  those  of  defendant's;  in  case  of  an  entire  surprise 
an  opportunity  may  be  given  for  reply.  Day  v.  Boston  Belting  Co.,  16 
Law  Rep.  330;  Fed.  Cases,  3,674,  citing  Farmer  v.  Calvert  Litho.,  etc., 
Co.,  1  Flip.  228;  Fed.  Cases,  4,651. 

In  England  the  practice  is  to  move  for  an  injunction  ex  parte  and  there 
is  no  hearing;  then  the  defendants  may  move  to  dissolve  the  injunction 
and  the  parties  are  heard  by  the  court.    lb. 

Affidavits  may  be  read  in  behalf  of  both  parties  upon  an  application 
for  injunction.     Brooks  v.  Bicknell,  3  McLean,  250;  Fed.  Cases,  1,944. 

Affidavits  are  read  to  support  the  injunction  on  a  motion  to  dissolve 
it  on  the  coming  in  of  the  answer  by  the  well-established  practice  in 
England.    lb. 

It  is  only  in  the  case  of  the  common  injunction  that  the  defendant 
has  the  right  to  hav^  the  injunction  dissolved  upon  an  answer  denying 
the  whole  equity  of  the  bill.  In  cases  of  a  special  injunction,  upon  the 
groimd  of  irreparable  mischief,  the  dissolution  of  the  injunction  is  not 
of  course  upon  the  coming  in  of  an  answer  denying  the  whole  equity  of 
the  bill;  and  in  such  case,  upon  motion  to  dissolve  such  an  injunction, 


408  RULES  Of  the  courts  of*  equity 

the  piaintifT  may  be  entitled  to  read  affidavits  in  contradiction  to  the 
answer;  if  not  to  the  whole  answer,  to  many  points.  Poor  v.  Carleton, 
3  Sum.  70;  Fed.  Cases,  11,272. 

The  practice  of  allowing  complainant  to  file  affidavits  in  reply  to  the 
affidavits  of  defendant  on  complainant's  motion  for  an  injunction,  should 
not  be  allowed  where  it  would  result  in  determining  a  vital  question  of 
the  cause  upon  ex  parte  affidavits.  lUingsworth  v.  Spaulding,  J.  &  Ck>., 
9  Fed.  R.  154-155. 

Under  the  Act  of  1793,  injunctions  were  prohibited  in  United  States 
courts  without  notice  first  to  the  opposing  party.  Perry  v.  Parker,  1 
Woodh.  &  M.  280;  Fed.  Cases,  11,010;  New  York  v.  Connecticut,  4 
Dallas,   1. 

The  clause  of  the  Act  of  1793  prohibiting  injunction  without  notice 
was  repealed  by  the  Act  of  June  22,  1874,  and  the  act  adopting  the 
Revised  Statutes  (sec.  5,596,  Rev.  Stats. )\  Yuengling  v.  Johnson,  1 
Hughes,  607;  Fed.  Cases,  18,195. 

Complainants  insisted  that  an  answer  filed  before  the  time  required 
had  only  the  force  of  an  affidavit,  Held,  that  the  answer  filed  instarUa 
will  be  given  the  weight  of  an  answer  on  motion  to  grant  or  continue  an 
injunction.    Brooks  v.  Bicknell,  3  McLean,  250;  Fed.  Cases,  1,944. 

While  on  the  trial,  matter  of  avoidance  in  an  answer  responsive  to  the 
bill  must  be  proved;  on  a  motion  for  injunction  it  is  equivalent  to  the 
affidavit  of  the  defendant.  Tobin  v.  Walkinshaw,  1  McAll.  26;  Fed. 
Cases,  14,068. 

The  granting  or  dissolving  of  an  injunction  rests  in  the  sound  discre- 
tion of  the  chancellor  and  on  the  justice  and  equity  of  each  particular 
case.    Tucker  v.  Carpenter,  Hempst.  440;  Fed.  Cases,  14,217. 

Even  after  answer  it  is  in  the  sound  discretion  of  the  court  to  continue 
an  injunction  if  justice  will  be  attained  by  that  course.  Nelson  v, 
Robinson,  Hempst.  464;  Fed.  Cases,  10,114. 

Where  there  is  equity  on  the  face  of  the  bill  an  injunction  will  not  be 
dissolved  on  the  answer,  unless  there  is  positive  denial  of  all  the  material 
facts  which  form  that  equity;  and  a  denial  on  information  and  belief  is 
not  sufficient.     lb. 

Where  the  answer  denies  all  material  allegations  of  the  bill  and  there 
is  no  proof,  or  the  proof  offered  leaves  the  case  in  doubt  as  to  the  equi- 
ties, an  injunction  will  be  denied.  Shoemaker  v.  National  M.  Bank,  1 
Hughes,  101;  Fed.  Cases,  12,801. 
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At  the  time  of  granting  an  order  to  show  cause  against  a  motion  for 
preliminary  injunction  under  sec.  718,  Rev,  Stats.,  the  court  may  grant 
an  immediate  restraining  order.  Yuengling  v.  Johnson,  1  Hughes,  607; 
Fed.  Cases,  18,195. 

Under  sec.  4,921  Rev.  Stats.,  courts  have  the  same  power  in  patent 
cases.    lb. 

The  notice  required  (under  the  Act  of  1793,  and  by  general  equitable 
principles)  on  application  for  an  injunction  is  designed  to  enable  the 
defendant  to  resist  the  application,  and  to  enable  the  judge  to  act  upon 
the  motion  with  a  better  knowledge  of  the  equitable  rights  of  the  parties. 
Wilson  V.  StoUey,  4  McLean,  272;  Fed.  Cases,  17,839. 

Upon  an  application  for  an  injunction,  the  defendant  may  show  that 
the  bill  does  not  conform  to  the  rules  of  practice.    lb. 

As  upon  application  for  a  preliminary  injunction  the  court  does  not 
settle.the  rights  of  the  parties  the  case  is  heard  upon  affidavits  alone,  and 
neither  party  has  the  right  of  cross-examination.  Day  t;.  Boston  Belt- 
ing Co.,  16  Law  Rep.  329;  Fed.  Cases,  3,674. 

It  is  not  a  fatal  objection  to  the  issuance  of  the  writ  of  injunction  that 
its  use  for  the  purpose  sought  is  novel.  Nashville  C.  St.  L.  R.  Co.  v. 
McConnell,  82  Fed.  R.  65-76. 

A  bill  to  enjoin  a  judgment  at  law  between  the  same  parties  is  not 
considered  an  original  bill,  and  jurisdiction  of  the  Circuit  Court  does  not 
depend  upon  the  citizenship  of  the  parties,  but  if  other  parties  are  made 
in  the  bill  and  different  interests  involved  the  parties  must  be  such  as  to 
give  the  court  jurisdiction  as  in  an  original  bill.  Dimn  v.  Clark,  8  Pet. 
1-3. 

An  injunction  will  not  be  granted  pending  a  plea  to  the  jurisdiction 
Ewing  v.  Blight,  3  Wall.  Jr.,  139;  Fed.  Cases,  4,590. 

If  irreparable  mischief  impends,  or  there  is  just  ground  for  suspicion 
that  the  plea  is  merely  intended  for  delay,  the  court  will  order  an  imme- 
diate hearing  or  trial  of  the  plea.    lb. 

Upon  bill  filed  praying  for  an  injunction,  it  is  the  practice  of  the  court 
to  order  that  nothing  be  done  prejudicial  to  the  rights  of  the  plaintiff 
imtil  the  motion  for  an  injunction  may  be  heard.  Fanshaw  v.  Tracy, 
4  Biss.  490;  Fed.  Cases,  4,643. 

When  plea  to  the  jurisdiction  is  interposed,  upon  a  bill  praying  for  an 
injunction,  the  court  will  direct  an  immediate  argument  of  the  plea,  and 
in  case  irreparable  mischief  is  alleged  and  not  denied,  will  issue  a  tem- 
porary injunction.  The  court  may  not  assume  the  fact  averred  in  the 
plea  to  be  true  and  permit  mischief  to  be  wrought  because  its  jurisdic- 
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tion  is  questioned.    Fremont  v.  Merced  Mining  Co.,  1  McAU,  267;  Fed. 
Cases,  5,005. 

A  case  holding  that  the  Federal  courts  may  not  grant  a  temporary 
injimction  except  upon  reasonable  notice.  Decided  imder  the  Act  of 
Congress  of  Mar.  2,  1793  on  the  authority  of  4  DaUae,  1;  Mauiy  v, 
Indianapolis  &  C.  R.  Co.,  4  Bias.  78;  Fed,  Cases,  9,891. 

Under  the  Act  of  Mar.  2, 1793,  Held,  that  no  fixed  rule  could  be  recog- 
nized as  to  what  constituted  due  notice.  Lawrelice  v.  Bowman,  1  MeAU. 
419;  Fed.  Cases,  8,134. 

Under  ordinary  circumstances  one  day's  notice  is  too  brief.    lb. 
Each  case  must  be  determined  in  the  exercise  of  a  sound  discretion. 
Tb. 

On  filing  a  bill  for  an  injimction  the  time  fixed  for  hearing  may  not  be 
so  far  ahead  as  to  embarrass  the  defendant.  Where  an  unreasonable 
time  has  been  set  for  the  hearing  it  is  the  right  of  defendant  to  come  in 
and  have  the  matter  disposed  of  in  a  reasonable  time.  Walworth  v. 
Cook  County,  5  Biss.  133;  Fed,  Cases,  17,136. 

A  restraining  order  may  be  issued  without  notice  under  sec.  4  of  the 
Anti  Trust  Law  of  July  2, 1890.  United  States  v.  Coal  Dealers'  Assn.,  85 
Fed.  R.  252-259. 

The  general  equity  practice  requires  that  notice  for  an  application  for 
a  temporary  restraining  order,  as  well  as  for  an  injunction,  shall  be  given, 
but  where  the  injury  is  serious,  immanent,  and  irremediable,  or  where 
the  mere  act  of  giving  the  notice  might  itself  be  productive  of  the  mis- 
chief apprehended,  the  notice  will  be  dispensed  with.    lb.  259. 

If  an  injunction  to  stay  proceedings  at  law  is  granted  until  further 
answer,  it  is  never  dissolved  until  the  answer  comes  in.  Reed  v.  Conse- 
qua,  4  Wash.  C.  C.  174;  Fed.  Cases,  11,606. 

If  the  right  of  complainant  to  have  the  injunction  issue  upon  the  case 
as  made  by  his  bill  is  admitted,  the  motion  to  dissolve  must  be  con- 
sidered solely  upon  questions  raised  by  the  answer.  Farmer  v.  Calvert 
Litho.  Co.,  1  Flip.  228;  Fed.  Cases,  4,651. 

No  injunction  should  be  granted  where  the  answering  affidavits  of 
the  defendants  raise  a  reasonable  doubt  as  to  the  complainant's  rights. 
Illingsworth  v.  Spaulding,  9  Fed.  R.  154-155. 

Where  the  question  of  complainant's  right  is  doubtful,  a  preliminary 
injunction  will  be  refused  until  his  rights  are  determined  on  a  final 
hearing.    Marks  v.  Com,  11  Fed.  R.  900. 
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While  a  decree  of  the  Circuit  Court  made  in  pursuance  of  the  mandate 
of  the  appellate  court  stands,  such  Circuit  Court  cannot  entertain  a 
proceeding  to  avoid  the  effect  of  such  decree  by  enjoining  its  enforce- 
ment.   Central  Trust  Co.  v.  Evans,  73  Fed.  R.  662-566. 

An  injunction  preventing  the  usual  remedies  for  the  enforcement  of  a 
decree  would  amount,  pro  tanto,  to  the  nullification  of  the  decree  itself. 
Ih,  566. 

As  a  general  rule  equity  courts  will  not  interfere  by  injunction  with 
criminal  proceedings.  Davis  <&  Famiun  Mfg.  Co.  v,  Los  Angeles,  189 
U.  S,  207-217. 

A  Federal  court  cannot  enjoin  proceedings  in  a  State  court  except 
imder  the  bankruptcy  law.    Dial  v.  Reynolds,  96  U,  S.  340-341. 

It  is  expressly  forbidden  by  law.  Act  of  Mar.  2,  1793,  secu  5,  1  Stat. 
L.  334;  Rev,  Stats,,  sec.  720;  Haines  v.  Carpenter,  91  U.  S,  254-257. 

Sec.  720,  Rev,  Stats,,  sec.  5,  Act  1793,  has  application  only  to  such 
proceedings  in  the  State  court  as  have  been  commenced  before  the 
Federal  jurisdiction  attaches.  Fisk  v.  Union  Pac.  R.  Co.,  10  BlatcAf. 
518;  Fed.  Cases,  4,830 ;  Louisiana  L.  L.  Co.  v.  Fitzpatrick,  3  Woods, 
222  ;  Fed.  Cases,  8,541. 

The  restriction  on  granting  an  injunction  to  a  State  court  must  be 
construed  as  relating  to  cases  instituted  therein  before  the  Federal 
jurisdiction  has  attached  because  (1)  of  sec.  14  of  the  Act  of  1789 
(1  Stat.  L.  83),  Rev.  Stats.  716  that  "the  Federal  courts  shall  have  power 
to  issue  all  writs  which  may  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions";  (2)  if  Federal  courts  have  no  power  to  restrain 
parties  from  thereafter  instituting  suits,  their  jurisdiction  and  action 
would  often  be  defeated  after  they  had  obtained  jurisdiction  of  the  per- 
son and  the  subject-matter.    lb. 

Explaining  the  case  of  Live  Stock  Ass'n  v.  Crescent  City  Co.,  Fed. 
Cases,  8,408  where  Mr.  Justice  Bradley  refused  an  injunction  to  a  State 
court  where  judgment  had  been  entered  and  a  writ  of  error  granted.   lb. 

The  Circuit  Court  cannot  issue  an  injunction  to  prevent  a  police 
officer  of  a  city  from  serving  warrants  of  arrest  issued  by  a  State  court 
for  violation  of  city  ordinances  claimed  to  be  in  contravention  of  the 
Constitution  of  the  United  States.  Teck  Wo  v.  Crowley,  26  Fed.  R. 
207-210. 

A  State  court  of  chancery  will  not  interfere  with  actions  pending  in 
the  Federal  courts.  City  Bank  v.  Skelton,  2  Blatchf.  26;  Fed.  Cases, 
2,740. 

Circuit  Courts  of  the  United  States  have  power  to  control  and  stay 
actions  pending  before  them  at  law.    Dunn  v.  Clark,  8  Pet.  1-2. 
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« 

An  injunction  is  generally  a  preventative  writ,  and  not  an  affirmative 
remedy.  It  is  only  used  in  the  latter  character  to  carry  into  effect  the 
coiut's  decrees  as  a  writ  of  assistance;  therefore  a  mandatory  injunction 
will  not  be  granted  upon  motion  but  only  upon  final  hearing.  McCauley 
V.  Kellogg,  2  Woods,  13;  Fed.  Cases,  8,688. 

A  provisional  injunction  granted  on  the  filing  of  the  bill  falls  with  the 
dismissal  of  the  bill,  where  the  bill  is  dismissed  absolutely,  but  the  chan- 
cellor may  direct  a  modified  dismissal.  Coleman  v.  Hudson  R.  B.  Co., 
5  BkUchf.  56;  Fed.  Cases,  2,983. 

The  Acts  of  Congress  of  Sept.  24,  1789,  1  Stat.  L.  85,  sec.  23  and  Mar. 
3,  1803,  2  Stat.  L.  244,  sec.  2  have  no  application  to  the  provisional 
writ  of  injunction  or  other  incidental  proceedings  in  the  progress  of  the 
cause.    lb. 

Where  it  would  be  against  public  policy  the  courts  may  refuse  to  issue 
an  injunction  whatever  the  pleadings.  Beasley  v.  Texas  &  Pacific  Ry. 
Co.,  191  U.  S.  492-498. 

An  action  brought  in  a  State  court  to  restrain  the  execution  of  a 
judgment  may  be  removed  into  the  Federal  court  and  thereafter  prose- 
cuted, if  there  is  the  requisite  diversity  of  citizenship  under  sec.  2  of 
the  Act  of  Mar.  3,  1875,  Rev.  Stats. ^  sec.  639,  though  the  purpose  of  the 
suit  is  to  procure  the  issuance  of  an  injunction  to  restrain  the  plaintiffs 
in  the  judgments  rendered  in  the  State  court.  Watson  v.  Bondurant, 
2  Woods,  166;  Fed.  Cases,  17,278. 

An  injunction  obtained  in  a  State  ;eourt  before  removal  of  the  suit 
will  not  be  dissolved  for  irregularities  committed  in  the  State  court. 
The  Circuit  Court  takes  the  case  in  the  condition  it  was  in,  and  has  no 
power  over  what  was  done  before  removal.  Smith  v.  Schwed,  6  Fed.  R. 
455-456. 

The  injunction  bond  taken  in  the  State  court  comes  into  the  Circuit 
Court  in  full  force;  but  the  Circuit  Court  has  power  to  deal  with  it  upon 
the  principles  which  govern  that  court  the  same  as  if  it  had  been  origi- 
nally taken  by  its  direction.    Russell  v.  Farley,  105  U.  S.  433-437. 

If  no  bond  is  required  the  court  has  no  power  to  award  damages  ex- 
cept by  a  decree  for  costs.    76.  437. 

The  condition  of  an  injimction  bond  is  to  answer  all  damages  which 
the  defendant  may  sustain  in  consequence  of  the  granting  of  the  injunc- 
tion.    Bein  v.  Heath,  12  How.  168-179. 

On  such  a  bond  there  is  no  liability  for  fees  paid  to  counsel  for  con- 
ducting the  suit.    Ih.  179. 

A  bond  with  sureties  is  required  or  not,  as  the  court  in  the  exercise 
of  a  sound  discretion  may  deem  the  purposes  of  justice  require.    lb.  179. 
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Notice  of  the  injunction  must  be  served  upon  the  parties  to  be  bound 
by  it  if  they  are  accessible;  if  not  served  and  no  excuse  appears,  the 
injunction  as  to  them  is  deemed  never  in  force,  or  waived.    In  re  Cory, 

10  Fed,  R.  622-628. 

Disobedience  to  an  injunction  is  none  the  less  a  contempt  because 
done  imder  advice;  the  question  of  animus  bears  only  on  the  extent  of 
pimishment.  Atlantic  G.  P.  Co.  v.  Dittmar  P.  Mfg.  Co.,  9  Fed,  R.  316- 
317. 

A  motion  to  dissolve  an  ex  parte  injunction  may  be  made  before  an- 
swer. Metropolitan  G.  &  S.  Ex.  v,  Chicago  Bd.  of  Trade,  15  Fed,  R, 
847-«48. 

Where  an  injunction  has  been  dissolved  the  better  practice  is  for  the 
court  to  assess  the  damages,  and  not  compel  the  injured  party  to  resort 
to  an  action  at  law  upon  the  bond.    Lea  v,  Deakin,  13  Fed,  R.  514-515. 

SembiUf  that  where  neither  the  bond  given  nor  any  rule  prescribes 
the  mode  of  assessing  damages,  the  court  which  dissolves  the  injunction 
may  cause  them  to  be  assessed  under  its  direction.  Russell  v,  Farley, 
105  U,  S.  433-446. 

The  usual  torm  of  an  injunction  bond  in  England  contains  a  pro- 
vision that  the  party  shall  abide  by  such  order  as  the  court  may  make 
as  to  damages.     /&.  445. 

The  court  may  itself  decide  what  damages  if  any  should  be  given  on 
dissolution.  It  will  never  send  the  bond  to  another  jurisdiction  to  be 
sued  on  and  only  in  an  exceptional  case  refer  the  matter  to  a  jury. 
Coosaw  M.  Co.  v.  Farmers'  M.  Co.,  51  Fed.  R.  107. 

Where  there  is  equity  and  the  right  is  clear  an  injimction  should  not 
be  refused  because  the  defendant  offers  to  give  bond  and  security  to 
pay  any  damages  found  against  him.    Mc Williams  Mfg.  Co.  v.  Blundell, 

11  Fed,  R.  419-422. 

A  rule  to  show  cause  why  an  attachment  should  not  issue  for  breach 
of  an  injunction  is  not  the  proper  practice.  Tlicre  should  be  motion 
with  notice  that  defendant  stand  committed  for  the  breach.  Worcester 
V,  Truman,  1  McLean,  483;  Fed,  Cases,  18,043. 

An  injunction  allowed  by  the  district  judge,  by  the  Act  of  Feb.  13, 
1807  (2  Stat,  L,  418),  sec.  719,  Rev.  Stais.,  expires  at  the  commencement 
of  the  term  next  succeeding  the  allowance.  Gray  v.  Chicago,  etc.,  R. 
Co.,  Woolw,  63;  Fed,  Ca«c«,  .5,713. 

Sec.  717,  Rev.  Stats.,  refers  to  writs  issued  in  vacation;  by  sec.  609, 
Rev.  Siaia,,  the  district  judge  has  power  to  hold  the  Circuit  Court  and 
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may  issue  an  injunction  as  fully  as  when  the  circuit  justice  or  judge 
holds  the  court.  The  statute  means  that  application  should  not  be 
made  to  the  district  judge  as  such,  as  distinguished  from  the  court,  if 
the  court  is  sitting.    Goodyear  D.  V.  Co.  v.  Folsom,  3  Fed.  R.  509-512. 

Where  from  any  cause,  as  absence  or  sickness,  a  party  cannot  present 
his  application  to  the  circuit  or  district  judge,  any  justice  of  the  Supreme 
Court  may,  anywhere  in  the  United  States,  hear  the  application  and 
grant  an  injunction.  Searles  v.  J.  P.  &  M.  R.  Co.,  2  Woods,  621;  Fed. 
Cases,  12,586. 

The  circuit  ^nd  district  judges  cannot  hear  an  application  for  in- 
junction when  outside  their  circuits.    76. 

Where  the  judge  of  the  District  Court  for  the  district,  and  the  judge 
of  the  Circuit  Court  for  the  circuit,  and  the  justice  of  the  Supreme  Court 
allotted  to  that  circuit  are  all  absent  from  and  without  the  district  and 
circuit,  another  justice  of  the  Supreme  Court  has  jurisdiction  at  any 
place  in  the  United  States  to  hear  a  motion  for  an  injunction.  United 
States  v.  Louisville,  etc.,  C.  Co.,  4  Dill.  601  Fed.  Cases,  15,633. 

Sec.  720,  Rev.  Stats.,  prohibiting  the  Federal  courts  fronn  granting  an 
injunction  to  the  State  courts  to  stay  proceedings  applies  to  the  Supreme 
Court  as  well  as  the  Circuit  Courts.  Slaughter  House  Cases,  10  Wall. 
273-298. 

A  bill  may  be  amended  upon  the  hearing  of  an  application  for  a  pre- 
liminary injunction  to  supply  a  defective  statement  of  parties,  who 
have  been  served  with  notice  and  contested  the  motion,  and  the  amend- 
ment becomes  effective  at  once  for  the  purpose  of  the  hearing.  Ameri- 
can Steel  &  W.  Co.  v.  Wire  Drawers,  etc.,  Union,  90  Fed.  R.  598. 


Rule  LVI — Bills  of  Revivor  and  Supplemental  BiUs 

Whenever  a  suit  in  equity  shall  become  abated  by  the 
When  biUB  of  revivor  death  of  either  party,  or  by  any  other 
proper  to  be  filed.         eveut,  the  Same  may  be  revived  by  a 

bill  of  revivor  or  a  bill  in  the  nature  of  a  bill  of  revivor,  as 
the  circumstances  of  the  case  may  require,  filed  by  the  proper 
parties  entitled  to  revive  the  same,  which  bill  may  be  filed 
in  the  clerk's  office  at  any  time;  and,  upon  suggestion  of 
the  facts,  the  proper  process  of  subpoena  shall,  as  of  course, 
Subpoena  to  issue.  be  issued  by  the  clerk,  requiring  the 
proper  representatives  of  the  other  party  to  appear  and 
show  cause,  if  any  they  have,  why  the  cause  should  not  be 
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revived.     And  if  no  cause  shall  be  shown  at  the  next  rule- 
day    which    shall    occur   after   fourteen     When  suit  revived, 
days  from  the  time  of  the  service  of  the  same  process,  the 
suit  shall  stand  revived,  as  of  course. 

PromulgBted  Mar.  2,  1842.  1  How.  Ivili. 

Statutory  Proyisioiui 

Rev,  Stats,  sec.  955.]  When  either  of  the  parties,  whether  plaintiff, 
petitioner,  or  defendant,  dies  before  final  judgment,  the  executor  or 
administrator  may,  if  the  suit  survives,  prosecute  or  defend  to  final 
judgment.  The  defendant  shall  answer  and  the  cause  will  be  heard 
and  determined,  and  judgment  rendered  for  or  against  the  executor  or 
administrator.  If  the  executor  or  administrator  neglects  or  refuses  to 
become  a  party  twenty  days  after  being  served  with  a  scire  facias,  the 
court  may  nevertheless  render  judgment  against  the  deceased  party. 
The  executor  or  administrator  on  becoming  a  party  is  entitled  to  a 
continuance  until  the  next  term. 

Rev,  StcUs,  sec.  956.]  When  one  of  several  plaintiffs  or  defendants 
dies,  in  an  action  which  survives  to  or  against  the  other,  the  writ  or  action 
shall  not  abate;  but,  upon  suggestion  on  the  record,  the  action  shall 
proceed  in  favor  of  or  against  the  surviving  party. 

Decisions 

Rule  56  is  declarative  of  the  practice  in  equity,  and  the  provisions  of 
the  Judiciary  Act  of  1789,  Ch.  20,  Rev,  Stats.  955.  Fitz  Patrick  v, 
Domingo,  14  Fed.  R.  216-217. 

If  the  original  parties  are  citizens  of  different  States  the  suit  may  be 
revived  where  the  new  parties  are  citizens  of  the  same  State.  Clarke  v, 
Matthewson,  12  Pet.  164-172.  Reversing  the  same  case  reported  in 
2  Sum.  262;  Fed,  Cases,  2,857. 

In  equity  the  death  of  a  party  amounts  to  a  mere  suspension  of  the 
suit;  where  the  cause  of  action  survives  it  does  not  amount  to  the  de- 
termination of  the  suit.    Ih.  171. 

A  bill  of  revivor  is  not  the  commencement  of  a  new  suit,  but  the  mere 
continuation  of  the  old  one.    Ih,  172. 

The  revivor  of  a  suit  in  equity  by  or  against  the  representative  of 
the  deceased  party  is  a  matter  of  right.    Ih.  172. 

The  representatives  take  the  place  of  those  whom  they  represent, 
and  the  suit  proceeds  in  its  new  form  unafifected  by  its  change  of  name. 
Vattier  v.  Hind,  7  Pet,  252-266. 

In  equity  an  abatement  is  merely  an  interruption  to  the  suit,  sus- 
pending its  progress  until  the  new  parties  are  brought  before  the  court. 
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and  if  this  is  not  done  within  a  proper  time  the  court  will  dismiss  the 
suit.    Hoxie  v,  Carr,  1  Sum.  173;  Fed,  Cases,  6,802. 

New  defenses  cannot  be  made  in  an  answer  to  a  bill  of  revivor.  Such 
bill  puts  in  issue  nothing  but  the  character  of  the  new  parties  brought 
in.    Fretz  v.  Stover,  22  Watt.  198-204. 

On  a  bill  of  revivor  the  settled  practice  is  to  use  all  the  testimony 
which  might  have  been  used  had  no  abatement  occurred.  Vat  tier  v. 
Hinds,  7  Pet.  252-266. 

On  a  bill  of  revivor  the  sole  questions  before  the  court  are  the  com- 
petency of  the  parties,  and  the  correctness  of  the  frame  of  the  bill  to 
revive.    Bettes  v,  Dana,  2  Sum.  383;  Fed.  Cases,  1,368. 

Objections  to  the  original  bill  for  want  of  equity  must  be  reserved 
until  after  the  revival.    lb. 

New  matter  cannot  be  incorporated  into  the  bill  of  revivor  by  amend- 
ment.   Mason  v.  Hartford,  P.  &  F.  Ry.  Ck).,  10  Fed.  R.  334-338. 

After  answer  and  discovery,  a  suit  brought  merely  for  discovery 
cannot  be  revived.  Such  bill  ought  to  be  dismissed,  but  if  it  becomes  a 
bill  for  relief  it  may  be  revived.    Horsburg  v.  Baker,  1  Pel.  232-236. 

Under  Rule  56  the  suit  is  not  revived  unless  and  until  the  order  to 
that  effect  is  made.    Atterbury  v.  Gill,  2  Flij).  239;  Fed.  Cases,  638. 

Where  a  corporation  is  dissolved  by  the  State  court  pending  suit  in 
the  Federal  court,  that  court  has  the  power  to  grant  a  bill  of  revivor. 
Griswold  v.  Hilton,  87  Fed.  R.  256. 

There  are  exceptional  cases  in  which  the  defendant  himself  or  his 
representatives  may  revive  a  suit  by  supplemental  bill  or  original  bill 
in  the  nature  of  a  supplemental  bill.  Chester  v.  Life  Ass'n  of  America, 
4  Fed.  R.   487-490. 

Where  the  only  interest  of  the  representative  of  a  deceased  defendant 
is  to  dissolve  an  injunction  he  does  not  proceed  by  bill  to  revive,  but  by 
a  motion  for  a  rule  that  the  injunction  be  dissolved  unless  complainant 
within  a  short  time  file  his  bill  of  revivor.    76. 

The  words  "May  be  revived"  in  Equity  Rule  56  should  be  read 
"  must  be  "  or  "  shall  be  revived. "  The  Federal  courts  liave  no  authority 
to  allow  a  revivor  on  motion.  As  the  defendant  may  desire  to  contest 
the  right  or  title  of  the  proposed  new  plaintiff,  and  many  complex 
questions  of  law  or  fact,  or  both,  may  be  raised,  a  suit  in  equity  must  be 
revived  by  a  bill  of  revivor,  or  a  bill  in  the  nature  of  a  bill  of  revivor. 
Dillard's  Admr.  v.  Central  Virginia  Coal  Co.,  125  Fed.  R.  157-159. 


RULES    OF    THE    COURTS    OF    EQUITY  417 

Some  doubt  is  intimated  as  to  whether  sec.  955,  Rev.  Stats, ,  is  appli* 
cable  to  a  chanceiy  suit.    lb.  159. 

Sec.  955,  Rev.  Stats.,  held  not  applicable  to  a  chanceiy  suit.  Brown 
V.  Fletcher,  140  Fed.  R.  639-642. 

Supreme  Court  Rule  15  prescribes  the  mode  by  which  the  defendant 
may  compel  the  appearance  by  the  representative  of  a  deceased  com- 
plainant in  that  court,  but  there  is  no  such  rule  prescribed  for  the  Circuit 
Court  in  equity.     lb.  645. 

The  personal  representative  of  a  deceased  complainant  will  not  be 
permitted  to  suffer  a  suit  in  equity  to  lie  dormant  without  seeking  to 
revive  for  a  period  equal  to  that  prescribed  in  the  Statute  of  Limitations 
to  bar  a  right.    lb.  645. 

Equity  Rules  56  and  57  make  no  provision  to  compel  the  revival  of  a 
suit  abated  by  the  death  of  a  sole  complainant;  they  prescribe  simply 
the  method  of  procedure  by  which  a  personal  representative  at  his  own 
instance  may  be  substituted  for  the  deceased  complainant. 

By  the  practice  of  the  High  Court  of  Chancery  of  England  in  1842, 
wliich  regulates  the  equity  practice  in  the  Federal  courts  in  the  absence 
of  any  rule,  where  a  sole  plaintiff  dies  before  decree,  the  suit  cannot  be 
revived  at  the  instance  of  a  defenjiant  or  his  legal  representative;  in 
such  case,  therefore,  the  defendant  may  have  a  dismissal  of  the  bill  for 
want  of  prosecutioa  where  a  revivor  is  not  had  within  a  limited  time. 
Brown  v.  Fletcher,  140  Fed.  R.  639-642. 

A  defendant  cannot  defeat  a  revival  of  a  suit  which  has  abated  by 
interposing  objections  in  the  nature  of  a  demurrer  to  the  original  bill 
which  he  has  already  answered.  Simmons  v.  Morris,  109  Fed.  R.  707- 
708. 

Whether  the  Federal  courts  may  consider  the  question  of  laches  upon 
a  bill  to  revive  is  still  open,  but  on  principle  it  seems  that  laches  suiH- 
cient  to  defeat  the  maintenance  of  the  original  suit,  if  occurring  after  it 
has  abated  should  prevent  its  revival.    76.  709. 

Considered,  but  not  decided,  that  inexcusable  laches  resulting  in 
irreparable  injury  may  be  a  sufficient  reason  to  defeat  the  right  to  re- 
vive, but  it  must  be  laches  in  filing  a  bill  of  revivor,  or  possibly  in  prose- 
cuting the  original  suit.    76.  709. 


Rule  LVII 

Whenever  any  suit  in  equity  shall  become  defective  from 
any  event  happening  after  the  filing  of   ^hen  supplemental  biii 
the  bill  (as,  for  example,  by  change  of   ^^i^- 
interest  in  the  parties),  or  for  any  other  reason  a  supple- 

27 
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mental  bill,  or  a  bill  in  the  nature  of  a  supplemental  bill, 
may  be  necessary  to  be  filed  in  the  cause,  leave  to  file  the 
same  may  be  granted  by  any  judge  of  the  court  on  any 
rule-day  upon  proper  cause  shown  and  due  notice  to  the 

May  be  filed  on  leave,  other  party.  And  if  leave  is  granted  to 
file   such   supplemental   bill,   the   defendant   shall   demur, 

When  to  be  annwered.  plead,  or  answer  thereto  on  the  next 
succeeding  rule-day  after  the  supplemental  bill  is  filed  in 
the  clerk's  office,  unless  some  other  time  shall  be  assigned 
by  a  judge  of  the  court. 

Promul«ated  Mar.  2,  1842,  1  How.  lix. 

Decisions 

A  supplemental  bill  may  be  filed  at  any  stage  of  the  cause.  Park- 
hurst  V.  Kinsman,  2  Blatchf.  72;  Fed.  Cases,  10,758. 

Under  Rule  57  the  application  for  leave  to  file  cannot  be  defeated 
by  showing  that  the  petition  does  not  make  a  case  for  equitable  relief. 
lb. 

The  petition  need  not  embrace  the  averments  intended  to  be  inserted 
in  the  supplemental  bill,  but  need  only  advise  the  court  and  the  opposite 
party,  whether  probable  cause  exists  for  the  new  proceedings.    lb. 

The  court  may  deny  leave  to  file  a  supplemental  bill,  yet  permit  an 
amendment  of  the  original  bill.    lb. 

A  supplemental  bill  will  not  be  allowed  merely  to  enable  the  com- 
plainant to  drop  some  of  the  dcfen4ants  to  the  original  bill,  when  such 
change  of  parties  is  not  essential.  Musgrove  v.  Kountze,  14  Fed.  R. 
315-318. 

Leave  to  file  will  not  be  given  after  a  decree,  where  the  purpose  is  to 
set  up  matters  which  might  w^ith  due  diligence  have  been  pleaded  by 
way  of  amendment  in  the  original  suit.    lb. 

No  new  evidence  is  sufficient  foundation  for  a  supplemental  bill  unless 
it  be  of  such  nature  that,  if  unanswered,  it  would  require  a  reversal  of 
the  decree.    Jenkins  v.  Elridge,  3  Story,  299;  Fed.  Cases,  7,267. 

Upon  prayer  after  an  interlocutory  diecree  to  file  a  bill  in  the  nature 
of  a  bill  of  review  for  the  purpose  of  presenting  newly  discovered  evi- 
dence and  matters  which  have  arisen  pendente  lite,  Held,  if  the  petition 
was  maintained  at  all,  it  should  be  for  leave  to  file  a  supplemental  bill 
to  bring  forward  new  evidence  and  for  a  rehearing,  when  the  supple- 
mental bill  should  also  be  ready  for  hearing.    lb. 

Any  material  fact  which  has  arisen  since  the  filing  of  the  original  bill 
should  be  supplied  by  supplemental  bill.  Copen  v.  Flesher,  1  Band, 
440;  Fed.  Cases,  3,211. 
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In  any  case  of  the  purchase  or  transfer  of  an  interest  pendente  lUey  a 
supplemental  bill  may  be  filed  by  or  against  the  purchasers.  Hoxie  v, 
Carr,  1  Sum.  173;  Fed.  Cases,  6,802. 

Leave  to  file  a  supplemental  bill  to  introduce  newly  discovered  matter 
should  not  be  allowed  when  it  appears  that  the  new  facts  or  circum- 
stances were  known  to  complainant  when  the  original  bill  was  filed. 
City  of  Omaha  v.  Redick,  63  Fed.  R.  1-6. 

Nor  does  the  happening  of  anything,  which  if  known  at  the  date  of 
the  entry  of  the  interlocutory  decree  would  not  have  led  to  any  modifi- 
cation in  its  terms,  entitle  a  party  to  file  a  supplemental  bill.    /&.  5. 

• 

A  defective  original  bill  which  affords  no  ground  for  proceeding  upon 
it  cannot  be  sustained  by  filing  a  supplemental  bill  founded  upon  matters 
which  have  subsequently  taken  place.  Putney  v.  Whitmire,  66  Fed.  R. 
385-388. 

If  the  original  bill  is  well  founded  a  supplemental  bill  may  be  filed 
upon  facts  which  have  occurred  subsequently  showing  a  right  to  further 
and  similar  relief.  New  York,  S.  &  T.  Co.  v.  Lincoln  St.  Ry.  Co.,  74 
Fed.  R.  67-68. 

» 
Where  the  events  happened  before  the  filing  of  the  bill,  but  were  not 
discovered  until  after,  the  facts  may  be  set  up  and  additional  relief 
asked  by  a  supplemental  bill.     Nevada  Nickel  Syndicate  v.  National 
Nickel  Co.,  86  Fed.  R.  486-488. 

Plaintiff  will  not  be  entitled  to  present  an  entirely  new  case  by  way 
of  supplemental  bill.    Snead  v.  M'Coull,  12  Haw.  407-422. 

In  a  suit  for  infringement  of  patent  after  entry  of  interlocutory  decree, 
the  filing  of  a  supplemental  bill  in  the  nature  of  a  bill  of  review  is  not 
the  proper  way  to  introduce  newly  discovered  evidence.  The  proper 
practice  is  by  petition  for  rehearing.  Potts  <fe  Co.  v.  Creager,  71  Fed.  R. 
574-575. 

Under  peculiar  circumstances,  established  by  aflidavits,  a  supple- 
mental bill  was  allowed  to  be  filed  after  afl[irmance  on  appeal  of  a  decree, 
such  bill  being  in  the  nature  of  a  bill  of  review,  based  upon  newly  dis- 
covered evidence.  Municipal  Signal  Co.  v.  Gamewell  F.  A.  T.  Co.,  77 
Fed.  R.  452-453. 

Petition  for  leave  to  file  a  supplemental  bill  in  the  court  below  may 
be  ent€rtained  in  the  appellate  court.    In  re  Gamewell  F.  A.  T.  Co.,  /6. 

After  receipt  of  a  mandate  by  the  Circuit  Court,  that  court  will  de- 
cline to  entertain  a  petition  for  leave  to  file  a  supplemental  bill  in  the 
nature  of  a  bill  of  review  without  leave  of  the  appellate  court.    76.  453. 
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Rule  57  applies  to  the  case  of  a  transfer  of  the  cause  of  action,  by- 
voluntary  deed,  or  contract,  as  well  as  by  operation  of  law.  Hazeltine 
T.  B.  Ck).  v.  Citizens'  St.  Ry.  Co.,  72  Fed,  R.  325-^27. 

An  assignee  of  piamti£f's  interest  pending  suit  may  obtain  the  benefit 
of  proceedings  already  had,  by  obtaining  leave  to  file  a  bill  in  the  nature 
of  a  supplemental  bill.    lb.  329. 

Such  bill  may  be  filed  even  after  final  hearing.    76. 

• 

Where  the  plaintiff  has  assigned  his  whole  interest  to  another,  pend- 
ing suit,  the  benefit  of  the  proceedings  cannot  be  obtained  by  an  as- 
signee by  means  of  a  supplemental  or  amended  bill;  he  must  file  an 
original  bill  in  the  nature  of  a  supplemental  bill.  Ross  v.  City  of  Ft. 
Wayne,  58  Fed.  R.  404-406. 

It  is  immaterial  that  the  bill  is  entitled  a  supplemental  and  amended 
bill,  if  it  contains  the  material  averments  which  make  it  an  original  bill 
in  the  nature  of  a  supplemental  bill.    Ih.  406. 

Upon  a  supplemental  bill  a  subpoena  to  answer  is  not  required  unless 
new  parties  are  made.  A  rule  upon  the  parties  already  served,  to  answer 
the  supplemental  bill,  is  sufficient.    Shaw  v.  Bill,  95  U.  S,  10-14. 

Where  the  original  bill  is  sufficient  to  entitle  complainant  to  relief, 
and  facts  subsequently  occur  which  entitle  him  to  other  or  more  exten- 
sive relief,  he  may  be  allowed  to  file  a  supplemental  bill.  Sheffield,  etc., 
Co.  V.  Neuman,  77  Fed.  R.  787-791. 

The  granting  of  leave  to  file  a  supplemental  bill,  or  to  amend  the 
original  bill,  is  discretionary.    76.  791. 

Where  an  insolvent  corporation  has  by  decree  been  dissolved  and  a 
statutory  assignee  appointed,  pending  suit  against  the  corporation, 
such  suit  cannot  proceed  without  a  supplemental  bill  in  the  nature  of 
a  bill  of  revivor.    Chester  v.  Life  Ass'n  of  America,  4  Fed.  R.  487-489. 

In  such  case  the  statutory  assignee  may  be  brought  into  the  pending 
suit  by  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor.    75.  489. 


Rule  LVIII 

It  shall  not  be  necessary  in  any  bill  of  revivor  or  supple- 
Biiu  of  revivor  or  sup.  mental  bill  to  set  forth  any  of  the  state- 
?iroS{%*[^m^^^^^  S  ments  in  the  original  suit,  unless  the 
original  bill.  special  circuiustances  of  the  case  may 

require  it. 

Promulgated  Mar.  2,  1842,  1  How.  lix. 
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Rule  LIX — Answers 
Every  defendant  may  swear  to  his  answer  before  any 

justice     or    judge     of    any     court     of    the    Answers,   before  whom 

United   States,   or  before  any  commis-   "^^  ^  sworn, 
sioner  appointed  by  any  Circuit  Court  to  take  testimony  or 
depositions,  or  before  any  master  in  chancery  appointed 
by  any  Circuit  Court,  or  before  any  judge  of  any  court  of  a 
State  or  Territory,  or  before  any  notary  public. 

Promulgated  Mar.  2.  1842,  1  How.  lix. 

Statutory  Provisions 

Rev,  Stats,  sec.  725.]  Courts  of  the  United  States  have  power  to  ad- 
minister oaths. 

Rev.  Stats,  sec.  1778.]  Notaries  public  given  the  same  power  to  ad- 
minister oaths  which  by  law  justices  of  the  peace  had. 

Act  Aug.  15,  1876,  ch.  304  (19  Stat.  L.  206).]  Notaries  public  author- 
ized to  take  affidavits  with  the  same  effect  as  commissioners  of  Circuit 
Courts. 

Rev.  Stats,  sec.  1750.]  Every  consular  officer  is  empowered  to  ad- 
minister oaths  and  to  perform  any  notarial  act.  ' 

Decisions 

A  joint  answer  may  be  sworn  to  by  all  the  defendants  in  one  jurat, 
and  while  regularly  such  an  answer  should  be  joint  and  several,  if  joint 
only  it  is  a  mere  irregularity.  Davis  v.  Davidson,  4  McLean,  136  Fed. 
Cases,  3,631. 

Under  peculiar  circumstances  the  signature  of  the  defendant  may  be 
dispensed  with,  but  not  that  of  counsel  who  is  responsible  to  the  court 
for  the  contents  of  the  answer.    lb. 

The  signature  of  counsel  is  not  required  when  the  answer  is  taken 
imder  commission.     lb. 

A  joint  and  several  answer  put  in  by  three  defendants  but  signed 
and  sworn  to  by  only  two  will  be  stricken  from  the  files  as  irregular. 
Bailey  Washing  Machine  Co.  v.  Young,  12  Blatchf.  199;  Fed.  Cases,  751. 

Leave  will  be  given  to  strike  the  third  name  and  file  it  as  the  answer 
of  the  two  who  have  verified  it.    lb. 

A  defendant  beyond  sea  may  have  his  answer  taken  and  sworn  to  by 
a  commissioner  upon  a  dedimus  issued,  directing  the  oath  to  be  adminis- 
tered in  the  most  solemn  form  observed  by  the  laws  of  the  place  of  which 
defendant  is  an  inhabitant.  Reed  v.  Consequa,  4  Wash.  C.  C  355;  Fed. 
Cases,  11,607. 
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Hddf  in  A.  D.  1825,  that  the  then  existing  Act  of  Congress  giving 
consuls  power  to  administer  oaths  is  confined  to  cases  of  maritime  or 
commercial  character,  and  does  not  authorize  the  verification  of  an 
answer,  but  such  answer  taken  in  a  foreign  country  must  be  under  a 
dedimua  potestatim,  Herman  v.  Herman,  4  Wash.  C.  C;  Fed,  Ccuea, 
6,407  but  see  Rev,  Stats,  sec.  1750. 

A  corporation  must  answer  under  its  corporate  seal  and  not  under 
oath,  although  the  bill  prays  for  an  answer  upon  the  oath  of  its  proper 
officers.    French  v.  First  Nat.  Bank,  7  Ben.  488;  Fed.  Cases,  5,099. 

Upon  such  prayer.  Held,  that  a  corporation  was  not  bound  to  answer, 
and  that  the  officers  of  the  corporation  could  not  be  compelled  to  answer 
because  they  were  not  parties.     lb. 

Where  a  corporation  is  the  sole  party  defendant  it  is  its  duty  to  put 
in  a  true  and  complete  answer,  if  required,  the  same  as  a  natural  person, 
except  that  it  puts  in  its  answer  under  the  corporate  seal.  To  enable  it 
to  make  a  complete  answer  it  must  cause  diligent  examination  to  be 
made  of  all  documents  in  its  possession.  Continental  Bank  v.  Heilman, 
66  Fed.  R,  184. 

It  is  the  usual  rule  to  join  some  principal  officer  of  the  corporation  as 
a  party  in  a  suit  for  discovery.    lb. 

An  answer  is  not  sufficiently  authenticated  unless  the  authority  of 
the  officer  before  whom  it  is  taken  is  shown.  Addison  v.  Ducket,  1 
Cranch  C.  C.  349;  Fed.  Cases,  77. 

A  plea  or  answer  cannot  be  treated  as  a  nullity  because  not  suffi- 
ciently verified.  A  formal  defect  of  this  description  should  be  taken 
advantage  of  by  a  motion  for  an  order  to  set  it  aside,  or  to  take  it  ofif 
the  files  for  irregularity.  Ewing  v.  Blight,  3  Wall.,  Jr.,  134;  Fed.  Cases, 
4,589. 

See  cases  cited  imder  Rule  31  holding  complainant  may  disregard  an 
unverified  plea. 

Rev.  Stats,  sec.  1778  does  not  in  terms  require  the  signature  of  the 
notary  to  be  attested  by  his  official  seal.  A  court  may  require  evidence 
that  the  officer  taking  a  jurat  was  a  notary,  but  the  absence  of  the  seal 
is  at  most  an  irregularity.  The  E.  W.  Gorgas,  10  Ben.  460;  Fed.  Cases, 
4,585. 

The  court  may  allow  an  answer  which  has  been  put  in  without  oath, 
to  be  thereafter  verified.    Holton  v.  Gynn,  65  Fed.  R.  450. 

It  is  not  ground  for  exception  that  an  answer  is  not  sworn  to.  The 
proper  remedy  is  to  move  to  strike  the  answer  from  the  files.  Osgood  v. 
A.  S.  Aloe,  etc.,  Co.,  69  Fed.  R.  291. 
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Rule   LX — Amendment  of  Answers 

After  an  answer  is  put  in,  it  may  be  amended,  as  of  course, 
in  any  matter  of  form,  or  by  filling  up  a   wherein  answers  may 

111  .L-  1    ^  f  be  amended  before  repb- 

blank,  or  correctmg  a  date,  or  reference   cation, 
to  a  document,  or  other  small  matter  and  be  re-sworn,  at 
any  time  before  a  replication  is  put  in,  or  the  cause  is  set 
down  for  a  hearing  upon  bill  and  answer,    ^j^,  replication  may 

But     after    replication,     or    such     setting     be  amended  on  leave. 

down  for  a  hearing,  it  shall  not  be  amended  in  any  material 
matters,  as  by  adding  new  facts  or  defenses,  or  qualifying 
or  altering  the  original  statements,  except  by  special  leave 
of  the  court,  or  of  a  judge  thereof,  upon  motion  and  cause 
shown,  after  due  notice  to  the  adverse  party,  supported,  if 
required,  by  affidavit;  and  in  every  case  where  leave  is  so 
granted,  the  court  or  the  judge  granting  the  same  may,  in 
his  discretion,  require  that  the  same  be  Amendments  separately 
separately  engrossed,  and  added  as  a  «°«">8»«*- 
distinct  amendment  to  the  original  answer,  so  as  to  be  dis- 
tinguishable therefrom. 

Promulcated  Mar.  2.  1842,  1  How,  lix. 

Statutory  ProviaionB 

Rev,  Stats,  sec.  954.]  The  courts  of  the  United  States  are  not  to  re- 
gard any  defect  or  want  of  form  not  demurred  to,  and  may  at  any  time 
permit  either  of  the  parties  to  amend  any  defect  in  process  or  pleadings 
upon  terms. 

Dedflions 

Leave  to  amend  an  answer  is  in  the  discretion  of  the  court.  Applica- 
tions to  reform  an  answer  are  viewed  more  favorably  than  if  to  substi- 
tute a  new  one,  which  is  only  allowed  where  the  court  is  satisfied  that 
the  purposes  of  justice  require  it.  Castor  v.  Wood,  Bald.  289;  Fed. 
Cases,  2,505. 

The  court  may  examine  into  the  facts  averred,  and  also  into  the  evi- 
dence already  taken,  if  any,  before  granting  leave  to  file  an  amended 
answer  or  answer  and  cross-bill.  Richie  v.  Mac  Mullen,  79  Fed.  R.  b22r' 
629. 

A  material  amendment  of  an  answer  changing  the  issues  ought  not 
to  be  permitted  after  the  evidence  is  closed,  unless  it  is  made  to  appear 
in  the  evidence  already  offered,  or  a  showing  on  affida\ats  that  the  de^ 
fendant  can  probably  sustain  the  new  issues  by  proof.    lb,  529. 


V 
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After  replication  or  setting  the  bill  down  for  hearing,  amendments 
are  in  the  discretion  of  the  court,  which  is  not  as  easily  moved  to  grant 
an  amendment  on  material  matters  as  before  the  issues  are  made  up. 
Gubbins  v.  Laughtenschlager,  75  Fed.  R.  615-619. 

After  the  master's  report  and  exceptions  thereon  heard,  amendments 
to  the  answer  which  are  immaterial,  or  where  the  equities  are  entirely 
against  the  defendant's  claims,  will  not  be  allowed.  Hudson  v.  Ran- 
dolph, 66  Fed,  R.  216-218. 

Where  the  proofs  in  a  cause  show  a  case  not  put  in  issue  by  the  plead- 
ings, an  amendment  will  be  permitted  which  shall  bring  the  proofs  and 
the  real  case  before  the  court.  Calloway  v.  Dobson,  1  Brock.  119;  Fed. 
Cases,  2,325. 

An  amendment  will  not  be  permitted  after  the  opinion  of  the  court 
and  the  testimony  have  indicated  in  what  respect  the  answer  may  be 
modified,  to  effect  as  testimony  such  a  change  in  the  answer  as  will 
defeat  the  justice  of  the  case.    lb. 

Courts  are  slow  to  allow  amendment  in  material  facts,  or  to  change 
essential  grounds  taken  in  the  original  answer.  Smith  v.  Babcock,  3 
Summ.  583;  Fed.  Cases,  13,008. 

To  support  such  application,  they  require  very  cogent  circumstances, 
and  such  that  will  repel  the  idea  of  an  attempt  to  evade  the  justice  of 
the  case,  or  to  set  up  new  defenses  or  subterfuges.    lb. 

Where  the  new  facts  sought  to  be  introduced  are  documentaiy  the 
reason  does  not  apply  in  full  force.    lb. 

A  supplementary  answer  is  the  proper  course  where  a  new  defense  is 
discovered  after  putting  in  the  answer  but  which  existed  before.  If 
the  fact  was  known  to  the  party  at  the  time  of  the  original  answer  and 
omitted  therefrom,  leave  to  file  a  supplementary  answer  will  be  denied, 
especially  if  the  new  matter  is  calculated  to  embarrass  the  case,  and  not 
essential  to  the  defense.  Suydam  v.  Truesdale,  6  McLean,  459;  Fed, 
Cases,  13,656. 

Where  pendente  lUe  a  party  has  assigned  his  whole  interest  in  the  sub- 
ject-matter of  a  suit,  the  adverse  party  can  object  that  the  suit  has 
abated  as  to  such  assignor,  but  after  becoming  acquainted  with  the 
facts  of  such  assignment  he  may  waive  his  objection.    lb. 

Rule  60  should  be  administered  in  analogy  to  the  requirements  of 
Rule  29;  and  where  it  appears  that  the  matter  of  the  proposed  amend- 
ment could  with  reasonable  diligence  have  been  sooner  introduced  into 
the  answer,  leave  to  file  should  be  denied.  India  R.  C.  Co.  v.  Phelps,  8 
Blatchf.  85;  Fed.  Cases,  7,025. 

There  are  cases  where  amendments  are  jjermitted  at  any  stage  of  the 
cause;  but  amendments  which  change  the  character  of  the  answer  ao 
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as  to  make  a  substantially  new  case,  should  rarely  be  allowed  after  the 
cause  is  set  for  hearing.    Walden  v.  Bodley,  14  Pet.  156-160. 

If  the  amended  answer  repeats  the  averments  of  the  former  answer, 
unless  they  vary  the  defense  in  point  of  substance,  or  are  otherwise 
necessary,  it  will  be  considered  as  impertinent  and,  on  reference,  such 
parts  should  be  struck  out.  Gier  v,  Gregg,  4  McLean,  202;  Fed.  Cases, 
5,406. 

Where  a  supplemental  answer  contains  not  only  the  new  matter 
which  the  party  has  obtained  leave  to  allege,  but  also  other  matter 
which  was  contained  in  a  former  answer,  the  amended  answer  may  be 
ordered  off  the  files  on  motion.    AUis  v.  Stowell,  5  Fed.  R.  203-205. 

Rule  LXI — Exceptions  to  Answers 

After  an  answer  is  filed  on  any  rule-day,  the  plaintifT  shall 
be   allowed    until    the   next   succeeding  Withm  what  time  ex- 

,       ,  .        ^1       •       .  1  111         m  ception  to  answers  may 

rule-day  to  file  in  the  clerk  s  omce  ex-   be  taken. 

ceptions  thereto  for  insufficiency,  and  no  longer,  unless  a 

longer  time  shall  be  allowed  for  the  pur-   ^hen  anawem  deemed 

pase,  upon  cause  shown  to  the  court,  or   "Efficient. 

a  judge  thereof;  and,  if  no  exception  shall  be  filed  thereto 

within  that  period,  the  answer  shall  be  deemed  and  taken 

to  be  sufficient. 

Promiilgated  Mar.  2,  1842,  1  Hmo.  be. 

Decisions 

An  exception  to  an  answer  for  insufficiency  raises  not  the  question  of 
the  sufficiency  of  the  answer  in  point  of  law,  but  only  the  question  as  to 
whether  sufficient  discovery  has  been  made  by  the  defendant  or  the 
averments  fully  answered;  if  such  complete  answer  has  been  made, 
exceptions  to  new  matter  therein  will  not  lie  for  insufficiency;  if  the 
sufficiency  of  an  answer  as  a  defense  is  to  be  tested  the  case  must  be 
set  down  for  hearing  on  bill  and  answer.  Pennsylvania  Co.  v.  Bay,  138 
Fed.  R.  203-206. 

It  is  not  sufficient  foimdation  for  an  exception  to  an  answer  that  a 
fact  charged  in  the  bill  is  not  answered,  unless  the  fact  is  material  and 
might  contribute  to  support  the  equity  of  the  case  made  in  the  bill. 
Exceptions  for  insufficiency  should  not  be  sustained,  unless  there  is 
some  material  allegation  in  the  bill^ot  therein  fully  answered.  Harde- 
man V.  Harris,  7  How.  726-729. 

Matter  alleged  in  the  bill  which  the  answer  neither  denies  nor  avoids 
must  be  proved,  as  Rule  61  provides  that  if  no  exception  to  the  answer 
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be  filed  within  the  period  prescribed  the  answer  shall  be  taken  to  be 
sufficient.  Pearce  v.  Brown,  7  Wall.  203-211  (19-136),  Dec.  T.,  1868. 
Material  allegations  in  the  bill  ought  to  be  answered  and  admitted 
or  denied,  if  the  facts  are  within  the  knowledge  of  respondent,  and  if 
not  he  ought  to  state  what  his  belief  is  upon  the  subject,  if  he  has  any, 
and  if  he  has  none,  and  cannot  form  any,  he  ought  to  say  so  and  call 
on  complainant  for  proof  of  the  alleged  facts,  or  waive  them;  a  mere 
statement  of  respondent  that  he  has  no  knowledge  that  the  fact  is  as 
stated,  without  any  answer  as  to  his  belief  concerning  it,  is  not  such  an 
admission  as  is  to  be  received  as  full  evidence  of  the  fact.    lb.  21 1-212. 

An  allegation  in  the  bill  not  noticed  in  the  answer  is  to  be  proved  by 
complainants  in  the  absence  of  exceptions.  Lovell  v.  Johnson,  82  Fed. 
R.  206. 

An  answer  containing  a  substantive  defense  but  not  responsive  to 
the  plaintiff's  allegations  in  his  bill  is  not  the  subject  of  exceptions. 
Adams  v.  Bridgewater  Iron  Co.,  6  Fed.  R.  179-180. 

The  objection  by  exceptions  applies  only  to  an  insufficient  discovery, 
or  to  scandal  and  impertinence.    Ih.  180. 

The  only  way  in  which  the  sufficiency  of  the  answer  (as  a  defense)  to 
a  bill  in  equity  can  be  tested  is  by  setting  the  case  down  for  hearing  on 
bill  and  answer.    Grether  v.  Wright,  75  Fed.  R.  742. 

Where  a  demurrer  is  filed  to  an  answer  without  objection,  it  may  be 
treated  as  an  application  to  set  down  the  cause  on  bill  and  answer, 
when  all  averments  of  fact  properly  pleaded  in  the  answer  are  admitted 
by  the  complainant,  and  his  right  to  test  them  by  proof  is  waived.  76. 
744. 

An  exception  to  the  answer  on  the  groimd  that  certain  allegations 
of  the  bill  are  not  answered,  admitted,  or  denied,  should  be  sustained 
if  the  facts  charged  are  material.    lb.  728. 

When  the  answer  denies  that  the  defendant  has  any  knowledge  of 
the  facts  alleged  in  the  bill,  but  omits  to  state  that  he  has  no  information 
or  belief  as  to  those  facts,  it  is  good  cause  for  exception.  Bradford  v. 
Geiss,  4  Wash.  C.  C.  513;  Fed.  Cases,  1,768. 

Filing  of  exceptions  is  not  the  only  mode  of  testing  the  sufficiency  or 
regularity  of  the  answer.  In  certain  cases  these  objections  may  be 
raised  by  motion  to  strike  the  answer  from  the  files.  AUis  v.  Stowell, 
5  Fed.  R.  203-205. 

Even  though  the  answer  imder  oath  is  waived  exceptions  for  insuffi- 
ciency will  lie.    Whittemore  v.  Patten,  81  Fed.  R.  527-^28. 

Exceptions  for  insufficiency  should  set  out  verbatim  the  charges  in 
the  bill  (and  the  interrogatories  relating  thereto)  to  which  the  answer  is 
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responsive,  and  also  the  terms  of  the  answer  so  as  to  point  out  to  the 
court  wherein  it  is  insufficient.  Brookes  v.  Byan,  1  Story,  296;  Fed, 
Cases,  1,947. 

This  rule  has  been  modified  as  to  the  interrogatories  by  the  amend- 
ment to  Rule  40  at  the  Dec.  T.,  1850.  Whittemore  v.  Patten,  84  Fed, 
R.  53. 

Exceptions  for  impertinence  are  only  allowed,  where  the  matter 
excepted  to  is  not  material  or  relevant,  or  is  stated  with  needless  pro- 
lixity. Although  evasive,  if  it  responds  to  any  allegation  in  the  bill,  it 
may  be  insufficient,  but  is  not  impertinent.  Chapman  v.  School  Dis- 
trict, Deady,  108;  Fed.  Cases,  2,607. 

Exceptions  for  insufficiency  may  be  filed  after  exceptions  for  imper- 
tinence have  been  sustained.  Patriotic  Bank  v.  Bank  of  Washington, 
5  Cranch  C.  C.  602;  Fed.  Cases,  10,806. 

The  court  is  not  expected  to  search  the  bill  and  answer  through,  to 
discover  the  grounds  of  exception.  Schultz  v.  Phoenix  Ins.  Co.,  77  Fed, 
R.  375-390. 

Pleadings  in  equity  are  viewed  without  regard  to  form,  and  excep- 
tions are  never  allowed  if  made  under  circumstances  likely  to  effect  a 
surprise  to  either  party.  Surget  v.  Byers,  Hempst,  715;  Fed.  Cases, 
13,629. 

On  exceptions  because  of  irrelevant  matter  courts  always  give  the 
answer  a  liberal  consideration,  having  regard  to  the  nature  of  the  case 
made  by  the  bill.    Griswold  v.  Hill,  1  Paine,  390;  Fed.  Cases,  5,835. 

It  is  no  ground  for  exception  that  the  answer  is  not  entitled  to  agree 
with  the  names  of  the  parties  as  they  appear  in  the  bill.  Osgood  v. 
A.  S.  Aloe,  etc.,  Co.,  69  Fed.  R.  291. 

The  prayer  in  an  exception  to  an  answer  is  purely  a  matter  of  form, 
and  may  be  amended  on  motion.  Whittemore  v.  Patten,  84  Fed.  R. 
51-53. 

Where  one  defense  is  made  by  plea,  and  another  by  answer  the  plea 
is  considered  part  of  the  answer,  and  may  be  excepted  to.  Lewis  v. 
Baird,  3  McLean,  56;   Fed.  Cases,  8,316. 

Where  a  plea  in  bar  is  supported  by  answer,  complainant  cannot  ex- 
cept to  the  answer  for  insufficiency  and  at  the  same  time  move  to  quash 
the  plea.    Hatch  v.  Bancroft-Thompson  Co.,  67  Fed.  R.  802-804. 

By  excepting  to  the  answer  the  validity  of  the  plea  is  admitted  lb, 
804. 
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A  cause  cannot  be  dismissed  as  of  course  except  under  Equity  Rule  66. 
Gregory  v.  Pike,  67  Fed.  R.  837-847. 

Where  a  dismissal  has  been  taken  by  complainant,  if  it  subsequently 
appears  that  the  dismissal  was  under  a  mistake  and  inequitable  to  any 
defendant,  it  may  be  revoked,  if  application  is  seasonably  made.  /&. 
849. 

A  demurrer  is  not  the  proper  method  of  obtaining  the  opinion  of  the 
court,  whether  defendant  should  answer  further.  If  complainant  is  not 
satisfied  with  the  answer,  its  sufficiency  should  be  tested  by  exceptions. 
Chicago  St.  L.  &  N.  O.  R.  Co.  v.  Macomb,  2  Fed,  R.  18-23. 

Rule  LXII 

When  the  same  solicitor  is  employed  for  two  or  more 
Separate    answera    by   defendants,  and  Separate  answers  shall 

same      solicitor;      costs    •»         n\     \  ii  i*  iii 

not  allowed.  be  filed,  or  other  proceedings  had,  by 

two  or  more  of  the  defendants  separately,  costs  shall  not  be 
allowed  for  such  separate  answers,  or  other  proceedings, 
unless  a  master,  upon  reference  to  him,  shall  certify  that 
such  separate  answers  and  other  proceedings  were  necessary 
or  proper,  and  ought  not  to  have  been  joined  together. 

PromuUEated  Mar.  2,  1842,  1  How.  be. 

Rule  LXIII 

Where  exceptions  shall  be  filed  to  the  answer  for  insufifi- 
If  exception  to  answers  ciency,  within  the  period  prescribed  by 
deLd^f  m^st  he  ^i  these  rules,  if  the  defendant  shall  not 
down  for  hearing.  submit  to  the  Same  and  file  an  amended 

answer  on  the  next  succeeding  rule-day,  the  plaintiff  shall 
forthwith  set  them  down  for  a  hearing  on  the  next  succeed- 
ing rule-day  thereafter,  before  a  judge  of  the  court  and 
shall  enter  as  of  course,  in  the  order  book,  an  order  for  that 
If  not  set  down,  deemed  purpose;  and  if  he  shall  not  so  set  down 
abandoned.  ^j^g  same  for  a  hearing,  the  exceptions 

shall  be  deemed  abandoned,  and  the  answer  shall  be  deemed 
sufficient;  provided,  however,  that  the  court,  or  any  judge 
Time  may  be  enlarged,  thereof,  may,  for  good  cause  shown, 
enlarge  the  time  for  filing  exceptions,  or  for  answering  the 
same,  in  his  -discretion,  upon  such  terms  as  he  may  deem 
reasonable. 

Promulgated  Mar.  2,  1842,  1  How,  be 
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Deciflionfl 

Under  Rule  63  the  plaintiff  is  allowed  from  the  rule-day  when  the 
answer  is  filed  to  the  next  rule-day  to  file  exceptions  to  the  answer. 
When  so  filed  the  defendant  is  allowed  till  the  next  rule-day  to  file  an 
amended  answer;  if  he  fails  to  do  so,  the  plaintiff  must  on  that  rule-day 
set  down  the  exceptions  for  hearing  on  the  next  rule-day  following. 
La  Vega  v,  Lapsley,  1  Woods,  428;  Fed,  Cases,  8,123. 

A  reference  of  exceptions  to  a  master  instead  of  a  judge  unless  af- 
firmed or  cured  by  some  action  of  the  cburt  is  a  nullity.    lb. 


Upon  the  hearing  upon  exceptions  to  an  answer  the  facts  alleged  in 
the  bill  and  in  the  answer  must  be  considered  as  admitted,  and  only 
matter  of  law  is  presented  for  decision,  as  in  a  case  set  down  on  bill 
and  answer.  Re  Sanford  Fork  &  Tool  Co.,  160  U,  S.  247-257  (40-417), 
Oct.  T.,  1895. 

Where  the  exceptions  to  an  answer  are  to  its  sufficiency  to  constitute 
a  defense  and  no  objection  is  made  that  such  sufficiency  should  be 
questioned  by  setting  the  case  down  on  bill  and  answer,  if  the  exceptions 
are  sustained  the  court  cannot  do  more  than  order  that  a  complete 
answer  be  put  in,  on  pain  of  being  held  to  have  confessed  the  bill.  76. 
258. 

If  the  answer  be  adjudged  sufficient  the  complaint  cannot  be  deprived 
of  the  right  to  file  a  replication  thereto.    lb.  258. 


Rule  LXIV 

If,  at  the  hearing,  the  exceptions  shall  be  allowed,  the 
defendant  shall  be  bound  to  put  in  a  full  Exceptions  allowed,  de- 
and  complete  answer  thereto  on  the  next  n^1*?iieSaror  piaki- 
succeeding  rule-day;  otherwise  the  plain-  ^^^fSSd  ^^miS'aS! 
tiff  shall,  as  of  course,  be  entitled  to  take  "^"* 
the  bill,  so  far  as  the  matter  of  such  exceptions  is  concerned, 
as  confessed,  or,  at  his  election,  he  may  have  a  writ  of  attach- 
ment to  compel  the  defendant  to  make  a  better  answer  to 
the  matter  of  the  exceptions;  and  the  defendant,  when  he 
is  in  custody  upon  such  writ,  shall  not  be  discharged  there- 
from but  by  an  order  of  the  court,  or  of  a  judge  thereof, 
upon  his  putting  in  such  answer,  and  complying  with  such 
other  terms  as  the  court  or  judge  may  direct. 

Promulcated  Mar.  2,  1842,  1  How,  bd. 


^ 
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Rule  LXV 

If,  upon/argument,  the  plaintiff's  exceptions  to  the  answer 
Exceptions    overruled,   shall  be  oveiTuled,  OF  the  answer  shall 

defendant  to  have  costs,  t      i       j     •  m    •       j^      it  -i- 

except  when.  be  adjudged  msumcient,  the  prevailing 

party  shall  be  entitled  to  all  the  costs  occasioned  thereby, 
unless  otherwise  directed  by  the  court,  or  the  judge  thereof, 
at  the  hearing  upon  the  exceptions. 

Promulgated  Mar.  2.  1842,  1  How.  Ixi. 

Rule  LXVI — Replication  and  Issue 
Whenever  the  answer  of  the  defendant  shall  not  be  excepted 

Replication,  when  to  be  ^o>  ^^  s^^ll  be  adjudged  or  deemed  suffi- 
fiied;  puts  cause  at  i:isue.    cient,  the  plaintiff  shall  file  the  general 

repUcation  thereto  on  or  before  the  next  succeeding  rule-day 
thereafter;  and  in  all  cases  where  the  general  replication  is 
filed,  the  cause  shall  be  deemed,  to  all  intents  and  purposes, 
at  issue,  without  any  rejoinder  or  other  pleading  on  either 
If  none  filed,  defendant   side.     If  the  plaintiff  shall  omit  or  refuse 

may     have     suit     dis-     .        «,  ,  !•      ^^  '.i^*        ^i 

missed.  to  file  such  replication  within  .  the  pre- 

scribed period,  the  defendant  shall  be  entitled  to  an  order, 
as  of  course,  for  a  dismissal  of  the  suit;  and  the  suit  shall 
thereupon  stand  dismissed,  unless  the  court,  or  a  judge 
Replication  may  be  filed  thereof,  shall,  upon  motion,  for  cause 
nunc  pro  tunc.  showu,   allow   a   replication  to  be  filed 

nunc  pro  tunc,  the  plaintiff  submitting  to  speed  the  cause, 
and  to  such  other  terms  as  may  be  directed. 

Promulgated  Mar.  2.  1842,  1  How.  Ixi. 

Decisions 

The  legal  effect  of  a  replication  is  that  tit  puts  in  issue  all  the  matters 
well  alleged  in  the  answer,  and  the  rule  is,  that  if  none  is  filed  the  answer 
will  be  taken  as  true,  and  no  evidence  can  be  given  by  the  complainant 
to  contradict  anything  which  is  therein  well  alleged.  Pierce  v.  Brown, 
7  WaU.  205-212  (19-136),  Dec.  T.,  1868. 

A  decree  must  conform  to  the  allegations  of  the  bill  as  well  as  to  the 
proofs.  Where  the  answer  which  was  proved  made  a  complete  defense 
to  the  averments  of  the  bill  and  the  complainants  filed  a  special  replica- 
tion setting  up  new  matter  in  avoidance  of  the  answer,  Hddf  that  com- 
plainants should  have  amended  their  bill;  that  the  act  for  regulating 
process  in  the  Federal  courts  adopts  in  equity  cases  the  principles,  rules. 
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and  usages  of  the  Court  of  Chancery  of  England  by  which  a  new  case 
cannot  be  made  in  a  replication  to  an  answer  in  chancery.  Vattier  v. 
Hinde,  7  Pet.  252-274  (8-683),  Jan.  T.,  1833. 

Where  submission  is  upon  proofs  taken  it  is  presiuned  they  were 
considered  by  the  trial  coiu^  in  disposing  of  the  case,  even  if  no  replica- 
tion was  filed.  Where  no  objection  to  a  want  of  replication  is  made  in 
the  trial  court  it  will  be  considered  as  waived.  Fretz  v.  Stover,  22  WaU, 
198-204  (22-770),  Oct.  T.,  1874. 

If  complainant  file  a  replication  to  a  plea  he  admits  that  if  the  particu- 
lar facts  stated  in  the  plea  are  true,  they  are  sufficient  in  law  to  bar  his 
recovery,  and  if  they  are  proved  to  be  true  the  bill  must  be  dismissed 
without  reference  to  the  equity  arising  from  any  other  facts  stated  in 
the  bill.    Farley  v.  Kitson,  120  U.  S,  303-314  (30-688),  Oct.  T.,  1886. 

Upon  a  hearing  upon  plea,  replication,  and  proofs  no  fact  is  in  issue 
but  the  truth  of  the  matter  pleaded.    lb.  314. 

If  the  defendant  files  a  plea  instead  of  an  answer,  a  replication  to  such 
plea  is  an  admission  of  its  sufficiency  and  all  the  defendant  has  to  do  is 
to  prove  it  in  point  of  fact,  when  a  dismission  of  the  bill  is  a  matter  of 
course.    Hughes  v.  Blake,  6  Wheat.  453-472. 

If  a  replication  should  be  filed  inadvertently  the  court  will  permit  it 
to  be  withdrawn.    lb.  473. 

Replication  to  the  answer  of  any  one  or  more  defendants  may  be 
filed  under  Rule  66,  without  reference  to  the  state  of  the  cause  or  plead- 
ings in  regard  to  any  other  defendant.  Coleman  v.  Martin,  6  Blotch f.  291 ; 
Fed.  Caaes,  2,986. 

Where  defendants  are  not  injured  except  by  depriving  them  of  the 
advantage  accruing  from  setting  down  the  cause  on  bill  and  answer,  the 
court  will  allow  a  replication  to  be  filed  after  the  cause  is  set  down, 
when  its  omission  is  due  to  mistake  of  counsel.  Pierce  v.  West,  Pei. 
C.  C.  351;  Fed.  Cases,  10,909. 

Where  no  niistake  or  inadvertence  is  shown,  complainant  will  not  be 
allowed  to  file  a  replication  and  take  testimony  where  he  has  deliberately 
elected  to  try  the  cause  on  bill  and  answer.  Bulinger  v.  Mackey,  14 
Elaichf.  355;  Fed.  Cases,  2,126. 

When  defendant  puts  in  evidence  to  sustain  his  answer  without  ob- 
jection that  there  is  no  replication  filed,  he  waives  the  objection.  Fisher 
17.  Wilson,  16  BUdchf.  220;  Fed.  Cases,  4,812. 

When  a  cause  is  submitted  on  pleadings  and  evidence  without  repli- 
cation filed,  the  court  will  try  the  case  on  its  merits  or  allow  a  replica* 


432  RULES    OF    THE    COURTS    OF    EQUITY 

tion  to  be  filed  instarUa,    Jones  v,  Britton,  1  Woods,  667;  Fed.  Casta, 
7,455. 

The  objection,  that  for  want  of  replication,  the  answer  is  to  be  taken 
as  true,  cannot  be  first  made  in  the  appellate  court.  Fretz  v.  Stover^ 
22  WaU.  198-204;  National  Bank  v.  Insurance  CJo.,  104  U.  S,  54-74. 

If  the  defendant  neglects  to  enter  an  order  dismissing  the  bill  imtil  a 
cause  has  been  set  down  on  bill  and  answer,  it  is  too  late  to  move  to 
dismiss  for  want  of  replication,  for  the  complainant  always  has  tbe 
option  of  setting  the  case  down  on  bill  and  answer  or  filing  a  replication. 
Reynolds  v.  Crawfordsville  Bank,  112  U.  S,  405-409. 

Complainant  does  not  deprive  himself*  of  the  benefit  of  an  admission 
in  the  answer  by  filing  a  general  replication.  Gavender  v,  Gavender,  8 
Fed.  R.  641-642. 

All  the  allegations  of  the  defendant's  answer  must  be  proved,  since  all 
new  matter  set  up  in  the  answer  is  denied  by  the  filing  of  a  general 
replication.    Humes  v.  Scrubs,  94  U.  S.  22-24. 

A  general  replication  denies  all  the  allegations  (of  new  matter)  in  the 
answer  not  responsive  to  the  bill.    76.  24. 

Where  the  case  has  been  dismissed  if  the  court  shall  afterward  dis- 
cover that  the  supposed  equitable  ground  upon  which  the  order  was 
based  did  not  exist,  it  has  the  right  to  recall  its  order  of  dismissal  so 
long  as  it  retains  control  of  the  case.  Gregoiy  v.  Pike,  67  Fed.  R.  837— 
849. 

Where  a  cause  is  set  down  for  hearing  on  the  bill  and  answer,  no  repli* 
cation  having  been  filed,  the  answer  whether  responsive  or  not,  is  to  be 
taken  as  true,  otherwise  the  defendant  would  be  precluded  from  proving 
the  allegations  which  arc  only  defensive.  Lake  Erie  &  W.  R.  Co.  v. 
Indianapolis  Nat.  Bank,  65  Fed.  R.  690. 

No  such  pleading  as  a  demurrer  to  an  answer  is  authorized  by  the 
rules  in  equity.    Banks  v.  Manchester,  128  U.  S.  244-250. 

Where  no  replication  to  an  answer  is  filed,  and  the  cause  set  down  on 
bill  and  answer,  the  allegations  of  new  matter  in  the  answer  are  taken 
as  true.    lb.  251. 

The  objection  that  the  replication  was  not  put  in  as  required  by  Rule 
66  is  waived  if  not  objected  to.  Clemments  v.  Moore,  6  WaU.  299-311; 
National  Bank  v.  Insurance  Co.,  104  U.S.  54-77. 

Any  defect  in  the  statements  made  in  the  bill  is  rendered  immaterial 
by  setting  out  the  facts  in  the  answer.  Gavender  v.  Gavender,  114  U.S. 
464-471. 
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Where  a  plea  is  not  denied  by  replication,  but  set  down  for  argument, 
it  must  be  considered  as  true.  Gallagher  v.  Roberts,  1  Wash.  C.  C.  320; 
Fed.  Cases,  5,194. 

Special  replications  are  no  longer  allowed.  If  the  answer  makes  it 
necessary  to  prove  new  matter,  the  practice  is  to  amend  the  bill.  Du- 
ponti  V.  Mussy,  4  Wash.  C.  C.  128;  Fed.  Cases,  4,185. 

Special  replication  setting  up  new  matter,  or  matter  accruing  since 
the  filing  of  the  bill,  will  be  stricken  out  on  motion.  Mason  v.  H.  F.  & 
F.  R.  Co.,  10  Fed.  R.  334-336. 

Thus,  if  the  statute  of  limitations  is  set  up  in  bar,  plaintiff  must  amend 
his  bill  if  it  contain  no  suitable  allegations  to  meet  the  bar.  Piatt  t;. 
Vattier,  9  Pet.  405-416. 

Suit  will  not  be  dismissed  for  want  of  replication  to  an  amended 
answer  where  a  motion  to  strike  such  answer  from  the  files  is  pending. 
AUis  V.  Stowell,  5  Fed.  R.  203-206. 

Replication  filed  after  the  time  prescribed  by  Rule  66  without  leave 
may  be  ordered  to  stand  as  if  filed  within  the  prescribed  time,  in  the 
discretion  of  the  court.    Fisher  v.  Hayes,  6  Fed.  R.  76-78. 

On  failure  of  plaintiff  to  file  replication  within  the  time  prescribed, 
an  order  dismissing  the  bill  may  be  entered  by  the  clerk  as  of  course. 
Robinson  v.  Satterlee,  3  Savry.  134;  Fed.  Cases,  11,967. 

The  dismissal  is  final  unless  set  aside  by  the  court  on  application 
within  a  reasonable  time,  upon  cause  shown.    lb. 

Rule  LXVII — Testimony — How  Taken 

(1)  After  the  cause  is  at  issue,  commissions  to  take  testi- 
mony may  be  taken  out  in  vacation  as   How  and  when  com- 

..  ,       ,  •    •    ii      1        1     .1  A'  missions    had    to    take 

well  as  m  term,  jomtly  by  both  parties,  testimony. 
or  severally  by  either  party,  upon  interrogatories  filed  by 
the  party  taking  out  the  same  in  the  clerk's  office,  ten  days' 
notice  thereof  being  given  to  the  adverse  party  to  file  cross- 
interrogatories  before  the  issuing  of  the  commission;  and 
if  no  cross-interrogatories  are  filed  at  the  expiration  of  the 
time  the  commission  may  issue  ex  parte.  In  all  cases  the 
commissioner  or  commissioners  may  be  commissioners  to  be 
named  by  the  court  or  by  a  judge  thereof;  °*°*^  ^^  ^^"^  '^'^' 
and  the  presiding  judge  of  the  court  exercising  jurisdiction 
may,  either  in  term  time  or  in  vacation,  vest  in  the  clerk  of 

28 
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the  court  general  power  to  name  commissioners  to  take 
testimony. 

(2)  Either  party  may  give  notice  to  the  other  that  he 
Teiitimony     may     be  desires  the  evidence  to  be  adduced  in 

taken  on  oral  interroga-       .  .  .  ,,  .     . 

tones.  the  cause  to  be  taken  orally,  and  there- 

upon all  the  witnesses  to  be  examined  shall  be  examined 
before  one  of  the  examiners  of  the  court,  or  before  an  ex- 
aminer to  be  specially  appointed  by  the  court.  The  ex- 
aminer, if  he  so  request,  shall  be  furnished  with  a  copy  of 
the  pleadings. 

Such  examination  shall  take  place  in  the  presence  of  the 
parties  or  their  agents,  by  their  counsel  or  solicitors,  and 
the  witnesses  shall  be  subject  to  cross-examination  and 
re-examination,  all  of  which  shall  be  conducted  as  near  as 
may  be  in  the  mode  now  used  in  common-law  courts. 

The  depositions  taken  upon  such  oral  examination  shall 
be  reduced  to  writing  by  the  examiner,  in  the  form  of  ques- 
tion put  and  answer  given;  provided,  that,  by  consent  of 
parties,  the  examiner  may  take  down  the  testimony  of  any 
witness  in  the  form  of  narrative. 

At  the  request  of  either  party,  with  reasonable  notice, 
the  deposition  of  any  witness  shall,  under  the  direction  of 
the  examiner,  be  taken  down  either  by  a  skillful  stenographer 
or  by  a  skillful  typewriter,  as  the  examiner  may  elect,  and 
when  taken  stenographically  shall  be  put  into  typewriting 
or  other  writing;  provided,  that  such  stenographer  or  type- 
writer has  been  appointed  by  the  court,  or  is  approved  by 
both  parties. 

The  testimony  of  each  witness,  after  such  reduction  to 
writing,  shall  be  read  over  to  him  and  signed  by  him  in  the 
presence  of  the  examiner  and  of  such  of  the  parties  or  coun- 
sel as  may  attend;  provided,  that  if  the  witness  shall  refuse 
to  sign  his  deposition  so  taken,  then  the  examiner  shall  sign 
the  same,  stating  upon  the  record  the  reasons,  if  any,  assigned 
by  the  witness  for  such  refusal. 

The  examiner  may,  upon  all  examinations,  state  any  special 
matters  to  the  court  as  he  shall  think  fit;  and  any  question  or 
questions  which  may  be  objected  to  shall  be  noted  by  the 
examiner  upon  the  deposition,  but  he  shall  not  have  power 
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to  decide  on  the  competency,  materiality,  or  relevancy  of 
the  questions;  and  the  court  shall  have  power  to  deal  with 
the  costs  of  incompetent,  immaterial,  or  irrelevant  deposi- 
tions, or  parts  of  them,  as  may  be  just. 

(3)  In  case  of  refusal  of  witnesses  to  attend,  to  be  sworn, 
or  to  answer  any  question  put  by  the  examiner,  or  by  coun- 
sel or  solicitor,  the  same  practice  shall  be  adopted  as  is  now 
practiced  with  respect  to  witnesses  to  be  produced  on  ex- 
amination before  an  examiner  of  said  court  on  written 
interrogatories.   . 

(4)  Notice  shall  be  given  by  the  respective  counsel  or 
solicitors  to  the  opposite  counsel  or  solicitors,  or  parties,  of 
the  time  and  place  of  the  examination,  for  such  reasonable 
time  as  the  examiner  may  fix  by  order  in  each  cause. 

(5)  When  the  examination  of  witnesses  before  the  exam- 
iner is  concluded,  the  original  depositions,  authenticated  by 
the  signatxire  of  the  examiner,  shall  he  transmitted  by  him 
to  the  clerk  of  the  court,  to  be  there  filed  of  record,  in  the 
same  mode  as  prescribed  in  sec.  865,  Rev,  Stats. 

(6)  Testimony  may  be  taken  on  commission  in  the  usual 
way,  by  written  interrogatories  and  cross-interrogatories, 
on  motion  to  the  court  in  term  time,  or  to  a  judge  in  vacation, 
for  special  reasons,  satisfactory  to  the  court  or  judge. 

(7)  Where  the  evidence  to  be  adduced  in  a  cause  is  to  be 
taken  orally,  as  before  provided,  the  court  may,  on  motion 
of  either  party,  assign  a  time  within  which  the  complainant 
shall  take  his  evidence  in  support  of  the  bill,  and  a  time 
thereafter  within  which  the  defendant  shall  take  his  evidence 
in  defense,  and  a  time  thereafter  within  which  the  com- 
plainant shall  take  his  evidence  in  reply;  and.  no  further 
evidence  shall  be  taken  in  the  cause,  unless  by  agreement 
of  the  parties  or  by  leave  of  court  first  obtained,  on  motion 
for  cause  shown. 

(8)  The  expense  of  the  taking  down  of  depositions  by  a 
stenographer  and  of  putting  them  into  typewriting  or  other 
writing  shall  be  paid  in  the  first  instance  by  the  party  calling 
the  witness,  and  shall  be  imposed  by  the  court,  as  part  of 
the  costs,  upon  such  party  as  the  court  shall  adjudge  should 
ultimately  bear  them. 
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(9)  Upon  due  notice  given  as  prescribed  by  previous 
order,  the  court  may,  at  its  discretion,  permit  the  whole, 
or  any  specific  part,  of  the  evidence  to  be  adduced  orally  in 
open  court  on  final  hearing. 

First  paragraph  promulgated  Mar.  2,  1842,  1  Hoio.  Izii;  amended  Decemb^ 
Term,  1854.  17  How.  vu. 

Second,  third,  fourth,  fifth,  and  sixth  paragraphs  promulgated  December  Term, 
1861,  1  Black,  6;  amended  October  Term,  1890,  139  U.  S.  707. 

Seventh  paragraph  promulgated  December  Term,  1869,  9  WaU.  yiii. 

Eighth  paragraph  and  the  amended  67th  Rule,  promulgated  May  2,  1892,  144 
U,  S.  689. 

Ninth  paragraph  promulgated  May  15,  1893,  149  U,  S.  792. 

Statutory  Provisions 

Rev.  Stats,  sec.  858.]  In  the  courts  of  the  United  States,  in  civil  ac- 
tions, no  witness  is  excluded  because  of  interest  in  the  issue,  except  that 
in  actions  by  or  against  executors,  administrators,  or  guardians  neither 
party  may  testify  as  to  transactions  with  or  statements  by  the  testator, 
intestate,  or  ward,  imless  called  by  the  opposite  party,  or  required  by 
the  court.  In  other  respects  the  laws  of  the  State  where  the  court  is 
held  govern  as  to  competency. 

Rev.  Stats,  sec.  862.]  The  mode  of  proof  in  equity  and  admiralty  is  as 
the  Supreme  Court  may  prescribe.  Amended  by  the  Act  of  Mar.  9,  1892 
(27  Stat.  L.  7),  to  allow  the  taking  of  depositions  and  testimony  in  the 
mode  prescribed  by  the  laws  of  the  State  in  which  the  suit  is  pending,  in 
addition  to  existing  modes. 

Rev.  Stats,  sec.  868.]  Where  a  court  of  the  United  States  issues  a 
commission  to  take  testimony  the  clerk  of  the  Federal  court  in  the  dis* 
trict  where  the  testimony  is  taken  may  issue  subpoenas  for  witnesses 
and  the  judge  of  such  court  enforce  obedience  to  such  process. 

Rev.  Stats,  sec.  869.]  The  clerk  of  such  court  may  issue  subpoena 
duces  tecum,  and  the  judge  enforce  obedience  to  such  subpcena. 

Rev.  Stats,  sec.  870.]  Under  sees.  868  and  869,  witnesses  not  required 
to  attend  at  any  place  out  of  the  coimty  of  their  residence  or  more  than 
forty  miles  therefrom. 

Rev.  Stats,  sec.  876.]  Subpoena  for  witnesses  may  run  into  any  other 
district  as  well  as  the  district  where  the  court  is  held,  pro\'ided  the  wit- 
ness does  not  live  more  than  100  miles  from  the  place  court  is  held. 

Rev.  Stats,  sec.  847.]    Fees  of  United  States  commissioners. 

Rev.  Stats,  sec.  848.]    Fees  of  witnesses. 

Rev.  Stats,  sec.  917.]  The  Supreme  Court  may  prescribe  the  modes 
of  taking  and  obtaining  evidence  in  suits  in  equity  and  admiralty. 

Rev.  Stats,  sec.  863.]  Officers  who  may  take  depositions.  A  judge  of 
any  United  States  court,  any  commissioner  of  a  Circuit  Court,  clerk  of 
a  District  or  Circuit  Court,  any  chancellor,  justice,  or  judge  of  a  Supreme 
or  Superior  Court,  mayor  or  chief  magistrate  of  city,  judge  of  a  county 
court  or  court  of  conmion  pleas  or  any  notary  public.    The  officer  must 
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not  be  a  relative  or  attorney  of  either  party  or  otherwise  interested  in 
the  event  of  the  suit. 

Notice.  Reasonable  notice  in  writing  must  be  given  the  opposite 
party  or  his  attorney,  as  either  may  be  nearest,  and  when  notice  is.  im- 
practicable upon  such  notice  as  any  judge  authorized  to  hold  courts  in 
the  circuit  or  district  directs. 

Rev.  Stats,  sec.  864.]  Manner  of  taking  depositions.  Formerly  re- 
quired to  be  reduced  to  writing  by  the  magistrate,  or  by  the  witness  in 
the  magistrate's  presence  and  by  no  other  person.  Now  amended  to 
allow  the  testimony  to  be  reduced  to  writing  or  typewriting  by  the 
officer  taking  the  deposition  or  some  person  under  his  personal  super- 
vision or  by  deponent  in  the  officer's  presence  and  afterwards  subscribed: 
as  amended  by  Act  May  23,  1900,  ch.  541  (31  Stat.  L.  182). 

Rev.  Stats,  sec.  865.]  Sealed  and  transmitted.  The  deposition  must 
be  sealed  up  and  directed  to  the  court  where  suit  is  pending  and  remain 
imder  seal  until  opened  in  court,  or  delivered  by  the  officer  into  such 
court  with  his  own  hand.  When  taken  de  bene  esse  the  certificate  must 
state  the  reasons  for  taking  prescribed  by  sec.  863  and  the  notice  given. 

Rev.  Stats,  sec.  847.]  Fees:  Administering  an  oath,  ten  cents;  issuing 
subpoena,  twenty-five  cents;  taking  and  certifying  depositions,  twenty 
cents  per  folio  of  100  words.  Witness  fees:  Per  diem,  $1.50  and  five 
cents  per  mile  each  way. 

Decisions 

Facts  well  pleaded  in  a  bill  and  not  denied  or  (introverted  by  the 
answer  are  not  required  to  be  proved,  unless  the  defendant  by  the  an- 
swer demands  proof.    Klenk  v.  Byrne,  143  Fed.  R.  1008-1010. 

General  denials  in  an  answer  which  are  inconsistent  with  facts 
therein  afiirmatively  alleged  are  not  entitled  to  consideration.    76. 

Under  Rule  67  courts  are  authorized  to  appoint  examiners  to  take 
testimony  orally  beyond  the  hmits  of  their  own  districts.  White  v. 
Toledo,  St.  L.  &  K.  C.  R.  Co.,  79  Fed.  R.  133-135;  Western,  etc.,  R.  Co. 
V.  Drew,  3  Woods,  691;  Fed.  Cases,  17,434. 

The  attendance  of  witnesses  before  such  commissioner  may  be  com- 
pelled by  the  court  of  the  district  in  which  the  examination  is  held.  lb. 
134. 

Witnesses  subpoened  to  appear  and  testify  before  a  master  appointed 
to  take  testimony  in  another  district,  who  refuse  to  appear,  or  who 
appear  and  refuse  to  be  sworn  and  testify,  may  be  punished  for  contempt. 
In  re  Spoflford,  62  Fed.  R.  443-444. 

The  practice  of  permitting  a  master  in  his  discretion  to  take  testimony 
outside  of  the  district  of  his  appointment,  has  become  of  almost  uni- 
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versal  application.    Consolidated  Fastner  Co.  v.  Columbia,  etc.,  Co.,  85 
Fed.  R.  54. 

Under  Clause  1  of  Rule  67,  Held,  that  the  appointment  of  commis- 
sioners to  take  testimony  abroad  is  not  grantable  as  of  course,  but  re- 
quires allowance  by  the  judge,  on  previous  notice  to  the  adverse  party. 
United  States  v.  Parrott,  1  McAU.  447;  Fed.  Cases,  15,999. 

A  master  may  take  testimony  in  a  foreign  country.  Bate  Refrigerat- 
ing Co.  V.  Gilette,  28  Fed,  R.  673-675. 

The  taking  of  testimony  orally  before  an  examiner  in  the  presence  of 
the  parties  is  much  more  satisfactory  than  taking  it  by  a  commission » 
and  Rule  67  should  be  construed  so  as  to  allow  this  to  be  done  where- 
ever  a  party  desires  it.    /&.  676. 

The  master  is  a  judicial  officer,  a  representative  of  the  court,  and  it  is 
not  the  general  practice  to  interfere  with  his  acts  in  limine,  but  to  wait 
until  his  report  comes  in  before  hearing  exception,  on  the  ground  of 
irregularity  or  excess  of  authority.    lb,  674. 

The  mode  of  taking  testimony  by  deposition  under  Rule  67  is  by  oral 
questions  put  at  the  time  if  desired,  and  not  necessarily  by  written  in- 
terrogatories given  to  the  officer  before  conmiencing  the  taking.  Bis- 
chofiFcheim  v.  Baltzer,  10  Fed,  R.  1-3. 

Paragraph  6  has  no  reference  to  issuing  a  dedimus  under  sec.  866, 
Rev,  Stats.  It  refers  to  the  usual  method  before  practiced  in  equity 
cases.     lb.  3. 

Under  Rule  67,  Clause  2,  if  either  party  give  the  other  notice  that  he 
desires  the  evidence  to  be  taken  orally  all  the  evidence  is  to  be  so  taken 
in  the  presence  of  parties  and  counsel,  and  the  witnesses  may  be  cross- 
examined  and  re-examined  in  the  manner  used  in  common-law  courts; 
but  the  notice  so'  given  is  subject  to  the  power  of  the  chancellor  for 
special  reasons  to  annul  its  usual  effect.    lb.  3. 

Where  testimony  in  a  foreign  country  can  be  taken  orally  it  ou^t  not 
to  be  taken  otherwise  except  for  special  reasons.    lb.  4. 

Where  complainant,  who  resided  abroad,  applied  for  an  order  for  a 
commission  to  examine  himself  on  written  interrogatories  the  court 
allowed  defendant  to  cross-examine  him  orally.    lb. 

Prior  to  the  amendment  of  Rule  67  in  1861  the  only  method  of  taking 
the  testimony  of  a  witness  within  the  jurisdiction  was  either  by  an  ex- 
amination in  open  court,  or  upon  a  conmiission  with  written  interroga- 
tories annexed.  Bronson  v.  La  Cross  M.  R.  Co.,  9  Am.  Law  Reg,  350; 
Fed.  Cases,  1,930. 

The  authority  of  commissioners  is  special  and  must  be  executed 
strictly  according  to  the  tenor  of  the  commission.  Armstrong  v.  Brown, 
1  Wash.  C.  C.  43;  Fed.  Cases,  542. 
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A  commissioner  acts  under  a  special  authority.  If  directed  to  take 
testimony  in  one  coimty,  he  cannot  execute  the  commission  by  taking 
it  in  another.  He  should  state  when  and  where  the  deposition  was 
taken.    Boudineau  v.  Montgomery,  4  Wash.  C.  C  186;  Fed.  Cases,  1,694. 

Decided  in  1827,  that  where  the  rule  designates  the  place  where  the 
depositions  are  to  be  taken,  the  commission  must  conform  to  it,  and 
the  depositions  must  be  taken  at  the  place  indicated  or  they  cannot  be 
read;  also  that  it  should  appear  by  the  certificate  of  the  persons  taking 
the  depositions,  that  they  wcfre  taken  at  the  time  and  place  named 
therein,  and  in  the  notice  given  to  the  adverse  party.  Rhodes  v.  Celim, 
4  Wash.  C.  C.  715;  Fed.  Cases,  11,740. 

Depositions  taken  imder  a  rule  of  court,  to  be  read  in  case  of  inability 
of  a  witness  to  attend,  cannot  be  read  without  showing  such  inability, 
or  that  the  witness  lives  beyond  the  reach  of  a  subpoena.  Reed  v. 
Bertrand,  4  Wash.  C.  C.  558;  Fed.  Cases.  11,603. 

The  interrogatories  must  all  be  answered.  Dodge  v.  Israel,  4  Wash. 
C.  C.  323;  Fed.  Cases,  3,952. 

When  exceptions  are  int^ded  to  be  taken  to  interrogatories  or  cross- 
interrogatories,  they  should  be  propounded  as  objections  before  the 
commission  issues,  when  they  may  be  ruled  upon  by  the  court.  Cocker 
V.  Franklin  H.  &  B.  Co.,  1  Story,  169;  Fed.  Cases,  2,930. 

Under  Rule  67  the  examiner  before  whom  the  witnesses  are  orally 
examined  is  required  to  note  exceptions;  but  he  cannot  decide  their 
validity.  He  must  take  down  all  the  examination  in  writing  and  send 
it  to  the  court  with  the  objections  noted.  So  also  when  depositions  are 
taken,  exceptions  to  the  testimony  may  be  noted  by  the  officer  taking 
the  deposition.  When  the  testimony  as  taken  by  the  examiner  or  the 
deposition  is  filed  in  court,  further  exceptions  may  be  there  taken. 
Blease  v.  Garlington,  92  U.  S.  1-8  (23-523),  Oct.  T.,  1875. 

Where  witnesses  are  examined  orally  at  the  hearing,  their  testimony 
must  be  taken  down  in  writing,  or  its  substance.     lb. 

The  early  practice  and  the  practice  under  Rule  67  as  amended  stated 
on  pages  4-8. 

The  Act  of  1789  in  relation  to  the  oral  examination  of  witnesses  in 
open  court  was  repealed  by  Rev.  Stats,  sec.  862.    lb. 

The  Circuit  Courts  are  not  now  required  to  allow  the  examination  of 
witnesses  orally  in  open  court  upon  the  hearing  of  equity  cases,  but  may 
permit  it,  and  if  such  practice  is  adopted  the  testimony  must  bo  taken 
down  or  its  substance  stated  in  writing  and  made  a  part  of  the  record 
or  it  will  be  disregarded  on  appeal.    lb.  9. 

Testimony  objected  to  and  ruled  out  must  be  preserved  and  sent  to 
the  appellate  court  subject  to  the  objection,  or  the  ruling  will  not  be 
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there  considered.    -A  case  will  not  be  sent  back  to  have  testimony 
erroneously  rejected  put  on  the  record.    lb.  9. 

Affidavits  not  taken  before  any  officer  authorized  by  any  Act  of  CJon- 
gress  to  perform  tliis  duty  should  be  disregarded.  Haight  v.  Morris 
Aqueduct,  4  Wash.  C.  C.  601;  Fed.  Cases,  5,902. 

Rule  67  relates  to  the  old-time  method  of  taking  testimony,  namely, 
testimony  taken  on  commission  upon  interrogatories  and  answers  and 
testimony  taken  by  examiners  appointed,  either  general  or  special,  in 
each  case.    Stevens  v.  Missouri,  K.  &  T.  Ry.  Co.,  104  Fed.  R.  934-936. 

It  is  not  the  practice  for  the  court  to  pass  upon  the  relevancy  and 
materiality  of  testimony  offered  before  the  examiner  during  the  course 
of  the  examination.  The  witness  is  to  answer  the  question,  and  to  have 
such  answer  preserved,  and  the  relevancy  thereof  is  reserved  until  final 
hearing.    Maxim,  etc.,  Co.  v.  Colts,  etc.,  Co.,  103  Fed.  R.  39. 

Even  though  the  court  is  of  opinion  that  the  testimony  being  taken 
before  an  examiner  is  irrelevant,  a  motion  to  strike  it  out  will  be  denied, 
as  the  appellate  court  may  not  agree  in  such  view  and  hence  it  should 
be  incorporated  in  the  record.  The  method  of  taking  testimony  in 
equity  characterized  as  archaic,  cumbersome,  and  unsatisfactory. 
Fayerweather  v.  Ritch,  89  Fed.  R.  529. 

Where  evidence  is  offered  before  the  master  and  its  competency  or 
admissibility  is  objected  to  by  the  adverse  party,  the  master  should 
receive  the  evidence  subject  to  the  objection  and  this  action  may  be 
reviewed  by  the  court  after  the  report  comes  in.  Kansas  L.  &  T.  Co.  v. 
Electric  Ry.,  etc.,  Co.,  108  Fed.  R.  702-704. 

The  necessity  of  including  all  the  testimony  in  order  that  objections 
offered  to  its  acceptance  before  the  commissioner  should  be  ruled  upon, 
announced  in  the  case  of  Blease  v.  Garlington,  92  U.  S.  1-8,  being  recog- 
nized and  it  being  admitted  that  upon  the  taking  of  testimony  before  an 
examiner  who  has  no  power  to  rule  upon  objections,  all  the  testimony 
offered  should  be  included,  Held,  that  where  the  testimony  is  taken  under 
Rule  67  in  another  district  than  that  in  which  the  suit  is  pending  upon 
a  motion  to  the  court  to  compel  the  witness  to  answer  questions  before 
the  examiner,  questions  which  related  to  a  issue  which  have  been  elimi- 
nated from  the  controversy  by  order  of  the  judge  where  suit  is  pending, 
need  not  be  answered.  Independent  Baking  Powder  Co.  v.  Boarman, 
137  Fed.  R.  995-996. 

Held,  in  a  case  at  law,  that  all  the  interrogatories  should  be  answered, 
because  questions  are  thereafter  put  on  the  supposition  tliat  all  will 
be  answered.    Bell  v.  Davidson,  3  Wash.  C.  C.  328;  Fed.  Cases,  1,248. 
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Heldf  in  a  case  at  law,  that  the  deposition  could  not  be  read  because 
of  omission  to  put  alKhe  questions  to  the  witness.  Gilpins  v,  Consequa, 
Pet.  C.  C.  85;  Fed,  Cases,  5,452. 

It  is  no  objection  that  the  cross-interrogatories  were  put  after  all  the 
chief  interrogatories  were  answered.     /&. 

Nor  is  it  an  objection  that  the  deposition  is  in  English  and  the  com- 
missioners were  foreigners  and  they  fail  to  state  they  had  a  sworn  in- 
terpreter.    76. 

Where  the  direct  examination  of  a  witness  was  taken  by  a  commis- 
sioner, but  no  cross-interrogatories  were  filed,  after  death  of  the  witness, 
Held,  the  deposition  should  be  read.  Gass  v.  Stinson,  3  Sumn.  98;  Fed. 
Cases,  5,262. 

Where  a  deposition  is  taken  of  witnesses  speaking  a  foreign  language 
and  their  counsel  liad  read  to  them  the  interrogatories  and  prepared 
their  answers  in  English  before  the  examiner  had  actually  taken  the 
evidence,  Held,  that  the  examination  of  the  witnesses  must  be  by  the 
examiner  and  not  by  counsel,  although  the  fact  that  the  witnesses  had 
heard  the  interrogatories  in  advance  would  not  alone  have  been  fatal. 
Western,  etc.,  R.  Co.  v.  Drew,  3  Woods,  691;  Fed.  Cases,  17,434. 

Where  the  evidence  has  been  taken  by  commission,  the  court  will 
not  receive  oral  testimony  unless  to  prove  an  exhibit.  De  Butts  v. 
Bacon,  1  Cranch  C.  C.  569;  Fed.  Cases,  3,717. 

Where,  because  defendant  refused  to  pay  the  examiner's  fees  his  tes- 
timony was  not  filed.  Held,  complainant  might  pay  the  fees  and  have  it 
filed,  or  might  proceed  without  it.  Frese  v.  Biedenfeld,  14  BUUchf.  402; 
Fed.  Cases,  5,111. 

The  agreement  to  take  the  testimony  orally  before  an  examiner 
should  be  in  writing.  If  a  party  acquiesces  in  taking  the  testimony 
orally,  he  will  be  held  to  waive  his  right  to  require  written  interroga^ 
tories.    Van  Hook  v.  Pendleton,  2  BUxtchj.  85;  Fed.  Cases,  16,852. 

No  special  provision  is  made  by  the  rules  respecting  the  transmission 
or  custody  of  depositions.  Where  sent  by  mail  the  fact  that  in  trans- 
mission the  envelope  has  been  abraded  so  that  it  is  open,  will  not  be 
ground  to  suppress  the  deposition.    Eiffert  v.  Craps,  44  Fed.  R.  164. 

If  the  subject-matter  is  only  to  be  ascertained  by  evidence,  the 
reference  to  a  master  need  not  particularly  empower  him  to  take  testi- 
mony.   Story  V.  Livingston,  13  Pci.  359-367. 

The  master  may  examine  witnesses  viva  voce,  the  parties  or  coimsel 
being  present  and  not  requiring  the  testimony  taken  on  written  inter- 
rogatories.   Ih.  368. 
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The  clerk  haa  authority  to  issue  an  ordinary  subpoena  to  testify 
without  a  previous  order  of  the  court  under  sec.  863,  Rev.  Stats,  Hen- 
ning  V.  Boyle,  112  Fed.  R.  397-^98. 

Where  upon  notice  from  the  complainant  that  he  desires  the  ^ti- 
mony  to  be  adduced  orally  upon  the  final  hearing,  it  was  so  ordered. 
Held,  that  the  court  had  power  to  order  the  depositions  of  witnesses  to 
be  taken  upon  written  interrogatories.  Magone  v.  Colorado  S.  &  M. 
Co.,  135  Fed.  R.  846-849. 

Paragraph  9  of  Rule  67  is  declared  to  be  a  construction  given  by  the 
Supreme  Court  of  the  Act  of  Mar.  9, 1892  (ch.  14,  27  Stat.  L.  7)  and  by 
this  rule  the  application  of  the  statute  is  limited  to  final  hearings. 
Fenno  v.  Primrose,  125  Fed.  R.  635-636. 

Objection  that  a  deposition  was  taken  after  a  cause  was  set  for  hearing 
and  without  any  order  of  the  court  will  be  overruled  if  the  party  so 
objecting  cross-examined  witnesses  thereunder,  such  action  being 
deemed  a  waiver  of  the  irregulaiity  in  the  issuance  of  the  commission. 
Mechanics'  Bank  v.  Seaton,  1  Pet.  299-307  (7-156),  Jan.  T.,  1828. 

Objections  to  the  form  of  the  commission  and  the  manner  of  taking 
depositions  will  not  avail  where  upon  notice  counsel  waiye  a  copy  of 
the  interrogatories  and  withhold  objections  until  the  trial.  Failure  to 
note  objections  of  this  kind  when  the  deposition  is  taken  or  to  present 
them  by  motion  to  suppress  or  other  notice  before  trial  is  held  a  waiver. 
Howard  v.  Stillwell  &  B.  Mfg.  Co.,  139  U.  S.  199-205  (36-149),  Oct.  T., 
1890. 

A  motion  to  suppress  a  deposition  for  irregularities  should  be  made 
before  the  case  is  called  for  trial  so  as  to  afford  opportunity  to  retake 
the  testimony  or  correct  defects  in  the  taking.  Bibb  v.  Allen,  149  U.  S. 
481-489  (37-823),  Oct.  T.,  1892. 

Rule  LXVIII 

Testimony  may  also  be  taken  in  the  cause,  after  it  is  at 
Testimony    taken    by   issue,   by   deposition,   according   to  the 

deposition,    after   cause      .     .        i»    /^  -r»    .     •  i  •* 

at  issue.  Act  of  Congress.     But  m  such  case,  if 

no  notice  is  given  to  the  adverse  party  of  the  time  and  place 
of  taking  the  deposition,  he  shall,  upon  motion  and  affidavit 

When  party  entitled  to  ^^  ^^e  fact,  ^e  entitled  to  a  cross-exami- 
croas-cxamination.  nation  of  the  witnesses,  either  under  a 

commission  or  by  a  new  deposition  taken  under  the  Acts  of 
Congress,  if  a  court  or  a  judge  thereof  shall,  under  all  the 
circumstances,  deem  it  reasonable. 

Promulgated  Mar.  2,  1842,  1  How.  Ixii. 
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Statutory  Provisions 

Rev.  Stats,  sec.  863.]  Where  the  witness  lives  more  than  100  miles 
from  the  place  of  trial  or  is  bound  on  a  voyage  to  sea,  or  about  to  go  out 
of  the  district  to  a  greater  distance  than  100  miles,  or  is  aged  and  infirm, 
his  testimony  de  bene  esse  may  be  taken  by  deposition.  The  practice 
prescribed  as  also  by  sees.  864  and  865. 

Rev.  State,  sec.  866.]  Where  necessary  to  prevent  a  failure  or  delay 
of  justice  any  court  of  the  United  States  may  grant  a  dedimue  to  tsike 
depositions  according  to  common  usage,  and  as  a  court  of  equity  the 
Circuit  Court  may  direct  depositions  taken  in  perpetuam,  if  the  subject- 
matter  is  cognizable  in  a  Federal  court.  Sees.  863-865  not  to  apply  to 
depositions  under  this  section. 

Rev.  Stats,  sec.  867.]  Federal  courts  may  admit  in  evidence  deposi- 
tions taken  in  perpetuam  which  are  by  the  State  law  admissible  in  a 
State  court. 

Rev.  Stats,  sees.  871-873.]  Provisions  for  taking  testimony  of  wit- 
nesses in  the  District  of  Coliunbia  to  be  used  in  suits  in  any  State,  terri- 
tory, or  foreign  country. 

Rev.  Stats,  sec.  875.]  Letters  rogatory  from  the  United  States  to 
foreign  coimtries  and  from  foreign  countries  to  the  United  States, 
amended  by  the  Act  of  Feb.  27, 1877  (19  Stat.  L.  240,  ch.  69),  giving  the 
commissioner  appointed  to  take  the  testimony  power  to  compel  wit- 
nesses to  appear  and  to  testify  when  letters  are  from  a  foreign  court  to  a 
Federal  court. 

Decisions 

The  language  of  sec.  863,  Rev.  Stats.,  is  to  be  read  in  connection  with 
Rule  68  in  an  equity  cause.  Testimony  in  an  equity  cause  may  not  be 
taken  by  deposition  under  sec.  863,  Rev.  Stats.,  until  the  cause  is  at 
issue.    Stevens  v.  Missouri,  K.  &  T.  R.  Co.,  104  Fed.  R.  934-937. 

Under  equity  practice  it  is  no  longer  necessary  to  take  testimony 
under  a  commission  on  interrogatories;  the  practice  has  been  enlarged 
to  permit  taking  by  a  special  or  general  examiner.    Ih.  935. 

Rule  68  relates  to  sec.  863,  Rev.  Stats.,  which  statute  provides  that 
testimony  may  be  taken  in  admiralty  and  equity  causes  in  practically 
the  same  manner  as  it  was  taken  in  legal  actions,  where  all  that  was 
required  to  take  testimony  by  deposition  de  bene  esse  was  that  a 
litigant  give  notice  to  the  opposite  party  that  he  proposed  to  take  the 
testimony  of  certain  witnesses  named,  before  a  notary  public  any- 
where, and  the  parties  then  go  before  a  notary  and  he  takes  their  testi- 
mony. By  Rule  68  this  privilege  is  granted  in  equity  causes  (after  they 
are  at  issue),  the  same  as  theretofore  was  done  in  legal  actions.  lb. 
936. 

When  testimony  is  taken  de  bene  esse  in  equity,  on  a  notice  merely, 
the  proceeding  must  be  in  accordance  with  Rule  68,  and  the  word 
"depending"  in  sec.  863,  Rev.  Stats.,  must  be  understood  to  mean  that 
the  cause  be  at  issue.  Until  the  cause  is  at  issue,  no  testimony  can  be 
taken  in  it  under  the  statute  last  mentioned.    lb.  937. 
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Sec.  863,  Rev.  Stais.,  is  substantially  sec.  30  of  the  Judiciary  Act  of 
Sept.  24,  1789,  and  is  to  be  read  with  Rules  67  and  68,  which  cover  the 
whole  subject  of  procedure  in  taking  testimony  in  equity  causes,  so  far 
as  not  controlled  by  statute.  The  limitation  of  Rule  68  that  testimony 
may  be  taken  after  a  cause  is  at  issue  must  be  read  into  sec.  863,  so  that 
in  an  equity  cause  a  witness  cannot  be  compelled  to  give  testimony 
before  the  cause  is  at  issue.  Flower  v.  MacGinniss,  112  Fed.  R.  377— 
378. 

The  light  of  a  party  to  obtain  testimony  where  it  is  necessary  to  pre- 
vent a  failure  or  delay  of  justice  is  preserved  by  sec.  866,  Rev.  Stats., 
upon  application  to  the  court.    Ih.  378. 

"Common  usage''  as  used  in  sec.  866,  Rev.  StcUs.,  is  the  rule  or  law 
governing  the  practice  of  the  court  at  the  time.  Bischoffscheim  v, 
Baltzer,  10  Fed.  R.  1-3. 

Depositions  de  bene  esse  may  be  taken  imder  authority  of  sec.  863, 
Rev.  Stats.,  on  notice  from  one  party  to  the  other  without  a  commission. 
When  they  are  taken  under  the  authority  of  sec.  866,  Rev.  Stats. ,  the 
commission  must  be  issued.  Where  the  only  authority  for  taking 
depositions  under  a  commission  is  to  be  found  in  sec.  866  then  the  words 
**  common  usage "  require  them  to  be  taken  on  written  interrogatories 
and  cross-interrogatories.  Encyclopedia  Brittanica  Co.  v.  Werner  Co., 
138  Fed.  R.  461-462. 

Previous  to  1861  the  rule  authorized  depositions  to  be  taken  imder  a 
commission  on  oral  interrogatories,  provided  the  parties  agreed  thereto, 
but  Rule  67  was  amended  in  1861  by  adding  to  it  provisions  making 
oral  examinations  the  rule  if  either  party  desired  it,  and  examination  by 
written  interrogatories  the  exception.    Ih.  462. 

Where  a  commission  is  applied  for  to  take  the  testimony  of  witnesses 
in  a  foreign  country,  the  defendants  hiay  insist  that  they  be  permitted 
to  conduct  their  cross-examination  orally,  and  if  the  commission  so 
provides,  the  direct  examination  may  also  be  oral,  if  the  complainant 
desires  it.     lb. 

Depositions  de  bene  esse  cannot  be  taken  in  a  foreign  country  imder 
sec.  863,  Rev.  Stats.  Ordinary  depositions  may  be  taken  before  consular 
officers  under  sec.  1,750,  Rev.  Stats.,  but  depositions  de  bene  esse  are  not 
ordinary  notarial  acts,  such  as  a  notary  could  {>erform  simply  by  virtue 
of  his  office.    The  Alexandra,  104  Fed.  R.  904-907. 

Sees.  863-865,  Rev.  Stats.,  relating  to  taking  depositions  de  bene  esse, 
have  no  application  to  the  examination  of  a  witness  upon  a  dedimus  or 
commission  under  sec.  866,  Rev.  Stats.,  citing  Seargent's  Lessee  v.  Biddle, 
4  Wheat.  508;  Jones  v.  Oregon  Cent.  Ry.  Co.,  3  Sawy.  523;  Fed.  Cases, 
7,486. 
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Testimony  may  be  taken  in  perpettiam  imder  sec.  866,  Rev.  Stats., 
before  issue  joined.  N.  Y.  &  B.  C.  P.  Co.  v.  N.  Y.  C.  P.  Co.,  11  Fed.  R. 
813. 

Where  a  party  presents  facts  which  entitle  him  to  take  testimony  by 
depositions  under  sec.  863,  Rev.  Stats.,  the  Act  of  Congress  of  Mar.  9, 
1892  (ch.  14,  27  Stat.  L.  7)  does  not  limit  him  to  taking  the  depositions 
orally  before  an  authority  named  in  the  notice,  but  provides  an  addi- 
tional method  in  which  it  shall  be  lawful  to  take  the  depositions  in  the 
mode  prescribed  by  the  laws  of  the  State  in  which  the  court  is  held. 
Magone  v.  Colorado,  S.  &  M.  Co.,  135  Fed.  R.  846-«49.* 

Under  sec.  866,  Rev.  Stats. ,  a  mere  affidavit  that  the  witness  lives 
more  than  100  miles  from  the  place  of  trial  does  not  warrant  the  award- 
ing of  a  dedimus,  but  there  should  be  a  showing  of  the  necessity  of  the 
taking  of  such  deposition  to  prevent  the  failure  or  delay  of  justice.  lb. 
d48. 

Where  no  statute  of  the  State  where  the  court  is  held  provides  other- 
wise, the  deposition  taken  under  sec.  863,  Rev.  Stats.,  should  be  taken 
orally  before  an  authority  named  in  the  order,  but  by  the  Act  of  Mar.  9, 
1892,  in  addition  to  the  modes  of  taking  depositions  in  the  Federal 
courts  depositions  may  be  taken  in  the  manner  prescribed  by  the  laws 
of  the  State  in  which  the  courts  are  held.  The  statute  adopting  the 
State  practice  as  to  the  manner  of  taking  depositions  in  no  way  enlarges 
or  restricts  the  grounds  of  taking  depositions  as  declared  by  the  Federal 
statutes,  sees.  866  and  863,  Rev.  Stats.    lb.  848. 

Under  the  Act  of  Mar.  9, 1892  (ch.  14,  27  Stat.  L.  7),  clerks  of  a  Federal 
court  may  issue  a  commission  to  take  testimony  in  the  manner  pre- 
scribed by  the  laws  of  the  State  where  such  court  is  held.  Carara 
Paint  Agency  Co.  v.  Carara  Paint  Co.,  137  Fed.  R.  319-320. 

Where  a  party  is  inflicting  upon  his  adversary  an  imnecessary  burden 
in  taking  depositions  of  an  unusually  large  number  of  witnesses,  the 
court  to  prevent  the  abuse  of  its  process  may  limit  the  number.  lb. 
320. 

Under  sec.  863,  Rev.  Stats.,  the  subpoena  diLces  tecum  for  the  produc- 
tion of  documents  may  be  issued  by  the  clerk  of  the  district  where  the 
testimony  is  being  taken,  when  directed  by  order  of  the  court.  Crocker- 
Wheeler  Co.  V.  Bullock,  134  Fed.  R.  241-242. 

A  Federal  court  has  power  to  issue  subpoena  duces  tecum  imder  sec. 
863,  Rev.  Stats.  Such  subpoena  does  not  issue  as  of  course  by  the  clerk 
but  only  upon  order  of  the  court,  on  preliminary  proof,  after  proper 
investigation  into  the  materiality  and  competency  of  the  evidence,  and 
that  the  same  is  in  the  possession  of  the  witness.  The  court  will  not 
finally  determine  the  question  of  materiality  on  such  application,  but 
it  must  be  reasonably  satisfied  that  such  evidence  is  relevant  and  mate- 
rial.   Dancel  v.  Goodyear  Shoe  Machinery  Co.,  128  Fed.  R.  753-762. 
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A  notary  public  has  no  power  under  sec.  863  to  issue  a  subpoena.  If 
the  witness  fails  to  comply  with  the  written  notice  mentioned  in  sec. 
863  he  may  be  compelled  to  appear  and  testify  by  subpoena  issued  by 
the  court  of  the  district  iir  which  the  testimony  is  taken.    76.  756. 

A  deposition  de  bene  esse  cannot  be  used  at  the  trial  if  the  presence 
of  the  witness  is  attainable,  and  the  party  offering  it  knew  or  ought  to 
have  known  it.  If  a  witness  lived  more  than  100  miles  away  when  his 
deposition  was  taken  it  will  be  presumed  that  he  continues  to  live  there 
at  the  time  of  trial.  If  the  witness  is  present  in  court  ready  to  testify, 
his  deposition  de  bene  esse  is  not  admissible.  Whitford  v.  County  of 
Clark,  119  U.  S.  522-524  (30-500),  Oct.  T.,  1896. 

Depositions  taken  under  sec.  866,  Rev,  StaU.  are  not  within  the  rule 
above  announced  (hence  may  be  read  even  if  the  witness  be  present). 
lb,  525. 

When  the  statutes  of  the  United  States  make  special  provisions  as  to 
the  competency  or  admissibility  of  testimony  they  must  be  followed 
and  not  the  laws  or  practice  of  the  State  in  which  the  Federal  court  is 
held.    76.  525. 

An  unreasonable  delay  by  complainant  after  a  joinder  of  issue,  with- 
out taking  testimony,  gives  the  defendant  a  right  to  dismiss  the  action 
for  failure  to  prosecute.    Mackaye  v,  Mallory,  80  Fed,  R.  257. 

Rule  LXIX 

Three  months,  and  no  more,  shall  be  allowed  for  the  taking 

Three  months  allowed  ^^  testimony  after  the  cause  is  at  issue, 
for  taking  testimony.      unless  the  court,  OF  a  judge  thereof,  shall, 

upon  special  cause  shown  by  either  party,  enlarge  the  time; 
and  no  testimony  taken  after  such  period  shall  be  allowed 
to  be  read  in  evidence  at  the  hearing.  Immediately  upon 
the  return  of  the  commissions  and  depositions  containing 
PubiicaUon  may  be  or-  ^he  testimony  into  the  clerk's  office, 
**®''*^-  publication  thereof  may  be  ordered  in 

the  clerk's  office,  by  any  judge  of  the  court,  upon  due  notice 
to  the  parties,  or  it  may  be  enlarged,  as  he  may  deem  reason- 
able, under  all  the  circumstances;  but,  by  consent  of  the 
By  consent  publication   partics,    publication    of    the    testimony 

at  any  time.  j^^g^y    ^^    ^^^y    ^u^q    p^gg    J^to    the    clerk's 

office,  such  consent  being  in  writing,  and  a  copy  thereof 
entered  in  the  order  books,  or  indorsed  upon  the  deposition 
or  testimony. 

Promulgated  Mar.  2,  1842,  1  Hoto,  Izii. 
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Dedflions 

A  cause  is  at  issue  for  the  purpose  of  taking  proof  within  the  time 
prescribed  by  Rule  G9  only  when  at  issue  as  to  all  the  defendants,  or  at 
issue  as  to  some,  and  an  issue  has  been  waived  by  the  others  by  allowing 
the  bill  to  be  taken  as  confessed.  Gilbert  v.  Van  Armon,  1  Flip.  421; 
Fed.  Caaes,  5,414. 

Where  complainant  unreasonably  delays  compelling  an  issue,  any 
defendant  as  to  whom  the  cause  is  at  issue  may  have  a  rule  against  him 
to  speed  the  cause  on  pain  of  having  his  bill  dismissed.    lb. 

Any  defendant  whose  answer  is  sufficient  has  the  right  to  have  the 
cause  as  to  him  put  at  issue,  that  he  may  take  his  testimony.  Where 
it  is  not  proper  to  compel  complainant  to  go  to  proof  because  the  cause 
is  not  at  issue  as  to  all  the  defendants,  the  court  on  proper  application 
will  enlarge  the  time  for  plainti£f  to  take  proofs  in  respect  to  the  de- 
fendants as  to  whom  the  cause  is  at  issue.  Coleman  v.  Martin,  6  Blotch, 
291;  Fed.  Cases,  2,986. 

Rule  69  has  no  application  to  a  hearing  before  a  master  to  take  testi- 
mony as  to  damages  on  an  injunction  bond.  Coosaw  Mining  Co.  v. 
Fanner's  Mining  Co.,  67  Fed.  R.  31. 

Rule  69  relates  to  the  taking  of  testimony  upon  matters  put  m  issue 
by  the  bill,  answer  and  replication,  to  be  read  at  the  hearing.  It  does 
not  mean  that  3  months  and  no  more  are  allowed  for  the  taking  of  all 
testimony  which  may  be  needed  up  to  the  final  decree.    Ih.  32. 

Rule  69  has  no  application  to  the  taking  of  testimony  under  any  other 
circumstances  or  for  any  other  purposes  than  for  use  at  the  hearing,  on 
bill,  answer,  and  replication,    lb. 

Depositions  not  taken  within  three  months  will  be  stricken  from  the 
files,  where  no  extenuating  circtunstances  are  shown,  or  motion  has  been 
made  for  leave  to  file  nunc  fro  tunc.  Wenham  v.  Switzer,  48  Fed.  R. 
612. 

The  refusal  of  the  Circuit  Court  to  suppress  depositions  taken  after 
the  time  limited  by  Rule  69  is  within  the  exercise  of  its  discretion. 
Grant  v.  Phenix  Life  Ins.  Co.,  121  U.  S.  105-116. 

Testimony  taken  more  than  three  months  after  the  filing  of  the  repli- 
cation may  be  received  at  the  hearing  in  the  discretion  of  the  court 
under  Rule  69.    Fisher  v.  Hayes,  6  Fed.  R.  76-78. 

Where  complainant  makes  objection  at  the  time  of  the  taking, 
depositions  not  taken  within  the  time  prescribed  by  Rule  69  cannot  be 
read  at  the  hearing.  Western  El.  Co.  v.  Capital  Tel.  &  Tel.  Co.,  86  Fed. 
R.  769-770. 


448        RULES  OF  THE  COURTS  OF  EQUITY 

Rule  69  is  imperative  that  no  testimony  taken  after  the  time  pre- 
scribed shall  be  heard  at  the  hearing,  where  the  opposing  party  duly 
objects  on  the  record  to  the  taking  of  the  same,  and  the  objection  is  not 
waived.    Wooster  v,  Clark,  9  Fed,  R,  854. 

Whether  the  time  prescribed  by  the  rule  shall  be  enlarged  on  applica- 
tion is  in  the  discretion  of  the  Circuit  Court,  not  subject  to  review  by 
the  appellate  court  under  ordinary  circumstances.  Ingle  v.  Jones,  9 
WaU,  486^99. 

The  court  has  power  under  Rule  69,  where  the  time  to  take  the  testi- 
mony has  expired,  to  grant  relief  by  allowing  the  testimony  to  be  taken 
and  filed  nunc  pro  tunc.    Coon  v,  Abbott,  37  Fed,  R,  98. 

Where  defendant  answers  and  demurs,  but  takes  no  testimony  in 
support  of  his  answer,  and  elects  to  go  to  hearing  on  his  demurrer, 
leave  will  not  be  granted  on  overruling  the  demurrer,  to  take  the  testi- 
mony, after  the  expiration  of  the  time  prescribed.  Orendorf  v.  Bud- 
long,  12  Fed,  R,  24-32. 

The  general  rule  is  that  after  publication  of  the  testimony  no  new 
witnesses  can  be  examined  and  no  new  evidence  taken,  Wood  v.  Mann, 
2  Sumn.  316;  Fed,  Cases,  17,953. 

There  is  no  absolute  rule  prohibiting  the  allowance  of  new  testi- 
mony after  publication,  but  it  rests  in  the  sound  discretion  of  the  court 
to  be  exercised  cautiously  and  only  when  indispensable  to  the  merits 
and  justice  of  the  cause.    lb. 

Upon  a  rehearing  or  a  bill  of  review,  or  bill  in  the  nature  of  a  bill  of 
review,  if  the  evidence  of  new  witnesses  ought  to  be  let  in  to  avoid  ex- 
penses and  circuity  of  remedy,  it  should  be  done.    Ih. 

New  evidence  after  publication  should  not  be  taken,  except  when 
the  judge  entertains  a  doubt,  or  when  some  additional  fact  or  inquiry  is 
indispensable  to  enable  him  to  make  a  satisfactory  decree.    Ih, 

When  evidence  will  be  received  after  publication  of  the  testimony; 
the  several  exceptions  to  the  general  rule  enumerated.    Ih. 

The  limitation  of  three  months  allowed  by  Rule  69  for  taking  testi- 
mony applies  as  much  to  the  defendants  as  to  complainants.  Ingle  v. 
Jones,  9  WaU.  486-499. 

A  distinction  is  made  between  documentary  and  oral  evidence,  the 
former  being  not  subject  to  variance  to  suit  altered  conditions.    Ih. 

After  publication  (or  before)  either  party  may  object  to  the  compe- 
tency or  credibility  of  the  witnesses  whose  depositions  have  been  put 
in  by  the  other  side.  This  is  done  by  a  petition  for  liberty  to  exhibit 
articles,  stating  the  facts,  and  objections  to  the  witnesses,  and  praying 
leave  to  examine  other  witnesses  to  establish  the  truth  of  the  allegations 
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in  the  articles.  Leave  is  usually  granted  as  of  course,  but  if  objection 
is  to  the  comjjetency,  the  court  will  refuse  leave  after  pubh'cation,  if  the 
incompetency  of  the  witness  was  known  before  commission  to  take  his 
deposition  was  issued.    Gass  v.  Stinson,  2  Sumn.  605;  Fed.  Cases,  5,26 L 

Where  three  months  after  the  filing  of  replication  have  elapsed 
without  the  taking  of  any  testimony,  or  any  motion  to  extend  the  time, 
and  thereafter  plaintiff  moves  to  strike  out  portions  of  the  answer, 
there  is  no  error  in  setting  the  cause  down  for  hearing  on  bill  and  answer 
after  such  motion  is  denied.  Mc'Gorray  v.  O'Connor,  87  Fed,  R.  586- 
588. 

Rule  69  will  be  enforced  unless  waived  by  agreement  of  the  parties, 
or  if  no  such  agreement  may  be  reached,  unless  the  court  on  a  proper 
application  has  extended  the  time.    Brown  v.  Wooster,  113  Fed.  R.  20. 

Rule  LXX — Testimony  de  Bene  Esse 

After  any  bill  filed  and  before  the  defendant  hath  answered 
the  same,  upon  affidavit  made  that  any  Testimony  de  bene  «.e; 
of  the  plaintiff's  witnesses  are  aged  and  '"*'*''  "^^  ^"^  ^«°- 
infirm,  or  going  out  of  the  country,  or  that  any  one  of  them 
is  a  single  witness  to  a  material  fact,  the  clerk  of  the  court 
shall,  as  of  course,  upon  the  application  of  the  plaintiff, 
issue  a  commission  to  such  commissioner  or  commissioners 
as  a  judge  of  the  court  may  direct,  to  take  the  examination 
of  such  witness  or  witnesses  de  bene  esse,  upon  giving  due 
notice  to  the  adverse  party  of  the  time  and  place  of  taking 
the  testimony. 

Promulgated  Mar.  2,  1842,  1  How.  Uiii. 

Statutory  ProviBions 

Rev.  Stats,  sec.  863.]  The  testimony  of  any  witness  may  be  taken  by 
deposition  de  bene  esse  when  the  witness  lives  at  a  distance  of  more  than 
one  hundred  miles  from  the  place  of  trial,  or  is  bound  on  a  voyage  to 
sea,  or  about  to  go  out  of  the  district  to  a  greater  than  one  hundred 
miles  from  the  place  of  trial,  or  when  ancient  and  infirm.  The  officers 
before  whom  taken  named:  reasonable  notice  in  writing  to  be  given 
which  shall  state  the  name  of  the  witness  and  time  and  place  of  the 
taking.  Any  person  may  be  compelled  to  appear  and  depose  as  in  a 
court. 

Rev,  Stats,  sec.  864.]  Every  person  deposing  shall  be  sworn,  the 
testimony  to  be  reduced  to  writing  or  typewriting  by  the  officer  taking 
the  deposition  or  some  person  under  his  personal  supervision  or  by  de- 
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ponent  in  the  officer's  preeenoe  and  afterwards  subscribed.  As  amended 
by  Act  May  23,  1900,  c.  541,  31  Stat.  L.  182. 

Rev,  Stats,  sec.  865.]  Magistrate  to  retain  the  deposition  until  he 
personally  delivers  it  into  court,  or  be  sealed  and  directed  (transmitted) 
to  such  court,  with  his  certificate  of  (for)  taking  it  and  of  the  notice 
given  the  adverse  party;  in  such  case  to  remain  imder  seal  imtil  opened 
in  court.  Such  deposition  is  not  to  be  used  imless  the  court  is  satisfied 
the  witness  is  dead  or  unable  to  appear  in  court. 

By  Act  of  Aug.  15,  1876,  ch.  304,  notaries  public  of  the  several  States 
and  Territories  and  the  District  of  Columbia  are  authorized  to  take 
depositions,  and  to  do  all  other  acts  in  relation  to  taking  testimony  to 
be  used  in  the  Federal  courts  and  acknowledgments  and  affidavits, 
with  the  same  effect  as  commissioners  of  U.  S.  Circuit  Courts. 

Rev.  Stats,  sec.  017.]  The  Supreme  Court  has  power  to  prescribe  the 
mode  of  taking  and  obtaining  evidence. 

Rev.  Stats,  sec.  1750.]  Secretaries  of  legation  and  consular  officers 
empowered  to  administer  oaths  and  take  depositions  and  perform  any 
notarial  act,  which  any  notary  public  is  authorized  to  take  in  the  United 
States  by  law. 

Decisions 

Rule  70  was  not  intended  for  the  examination  of  a  party  to  the  cause. 
Estava  v.  Mazange's  Adm.,  1  Woods,  623;  Fed.  Cases,  4,527. 

In  an  action  at  law,  Held,  that  a  deposition  taken  may  he  read  al- 
though the  witness  is  present  in  court,  subject  to  the  right  of  the  adverse 
piarty  to  place  him  on  the  witness  stand.  Whitford  v.  Clark  County,  13 
Fed.   R.   837. 

The  note  to  this  caae  cites  authorities  to  the  contrary. 

• 

A  deposition  should  not  be  suppressed  because  in  the  caption  it  fails 
to  name  each  of  the  copartners  of  a  firm,  or  because  it  fails  to  state 
therein  that  the  place  where  the  testimony  is  to  be  taken  is  distant  more 
than  100  miles,  if  the  court  judicially  knows  it  is.  Egbert  v.  Citizens 
Ins.  Co.,  7  Fed.  R.  47. 

Where  the  officer  fails  to  certify  that  he  delivered  the  depositions  to 
the  court,  or  that  he  sealed  them  and  deposited  them  in  the  post  office 
at  the  place  where  taken,  if  in  fact  they  came  through  the  mails  from 
such  place,  addressed  to  the  clerk  of  the  court,  and  were  duly  received 
from  the  post  office  by  him,  marked  with  the  style  of  the  case,  and  the 
usual  endorsement  across  the  seal,  the  deposition  will  not  be  suppressed. 
/6.  49-50. 

Depositions  of  witnesses  in  a  foreign  country  can  not  be  taken  under 
sec.  863,  Rev.  Stats.  The  proper  course  is  by  commission,  where  there 
may  be  an  oral  examination  of  the  witnesses.  Cortes  Co.  v.  Tannhauser, 
18  Fed.  R.  667. 
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Rule  LXXI — Form  of  the  Last  Interrogatory 

The  last  interrogatory  in  the  written  interrogatories  to 

take  testimony  now  commonly  in  use  Form  of  ia«t  interroga- 
shall  in  the  future  be  altered,  and  stated  ^^' 
in  substance  thus:  "Do  you  know,  or  can  you  set  forth,  any 
other  matter  or  thing  which  may  be  a  benefit  or  advantage 
to  the  parties  at  issue  in  this  cause,  or  either  of  them,  or 
that  may  be  material  to  the  subject  of  this  your  examina- 
tion, or  the  matters  in  question  in  this  cause?  If  yea,  set 
forth  the  same  fully  and  at  large  in  your  answer." 

Promulcated  Mar.  2,  1842.  1  Hwd.  Ixiii. 

DeciBions 

Under  the  general  interrogatory  the  witness  may  give  evidence  of  any 
matter  pertinent  to  the  cause,  which  he  might  have  done,  if  such  matter 
had  formed  the  subject  of  a  particular  interrogatory,  and  it  is  no  objec- 
tion that  counsel  for  the  other  side  are  unapprised  of  what  the  witness 
deposes.    Rhoades  v.  Selin,  4  Wash.  C.  C.  715;  Fed.  Cases,  11,740. 

It  is  no  objection  to  a  deposition  that  a  material  part  of  the  evidence 
comes  in  response  to  the  general  interrogatory.    Ih. 

If  the  general  interrogatory  is  not  answered  the  deposition  may  be 
suppressed.  Richardson  v.  Golden,  3  Wash,  C.  C.  109;  Fed.  Cases, 
11,782. 

If  the  general  interrogatory  is  not  answered  it  is  fatal.  Dodge  v, 
Israel,  4  Wash.  C.  C.  323;  Fed.  Cases,  3,952. 

Rule  LXXll—Croas-BiU 

Where  a  defendant  in  equity  files  a  cross-bill  for  discovery 
only  against  the  plaintiff  in  the  original  Defendant  filing  cross- 
bill, the  defendant  to  the  original  bill  original  bill, 
shall  first  answer  thereto  before  the  original  plaintiff  shall 
be  compellable  to  answer  the  cross-bill.  The  answer  of 
the  original  plaintiff  to  such  cross-bill  Answer  to  cro«-biii 
may  be  read  and  used  by  the  party  filing   "^y  be  ui«d  at  hearing. 

the  cross-bill  at  the  hearing,  in  the  same  manner  and  under 
the  same  restrictions  as  the  answer  praying  relief  may  now 
be  read  and  used. 

Promulgated  Mar.  2,  1842,  1  How.  Ixiv. 
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Decisions 

The  office  of  a  cross-bill  is  either  to  warrant  the  grant  of  affirmative 
relief  to  the  defendant  in  the  original  suit;  to  obtain  a  discovery  in  aid 
of  the  defense  in  that  suit,  to  enable  the  defendant  to  interpose  a  more 
complete  defense  than  that  which  he  could  present  by  answer;  or  to 
obtain  full  relief  for  all  parties,  and  a  complete  determination  of  all 
controversies  which  arise  out  of  the  matters  cliarged  in  the  original  bill. 
Sprmgfield  Milling  Co.  v.  Bamerd  &  L.  M.  Co.,  81  Fed.  R,  261-263. 

The  issues  raised  by  a  cross-bill  must  be  so  closely  connected  with  the 
cause  of  action  in  the  original  suit,  that  the  cross  suit  is  a  mere  auxiliary 
of  the  original  suit,  and  subject  to  this  qualification,  new  facts  and  new 
issues  may  properly  be  presented  by  a  cross-bill.    76.  263., 

If  the  cross-bill  seek  equitable  relief,  a  complainant  cannot  be  heard 
to  say  that  there  is  no  equity  in  it,  because  such  cross-bill  seeks  an  ad- 
judication of  all  the  rights  of  the  parties,  in  the  subject  matter  of  the 
original  suit.     /&.  263. 

If  the  purpose  of  a  cross-bill  is  different  from  that  of  the  original  bill 
it  is  not  a  cross-bill,  although  it  contain  matters  connected  with  the 
same  general  subject  matter.    Cross  v,  De  Valle,  1  Wall.  5-14. 

A  cross-bill  may  be  brought  by  a  defendant  against  the  plaintiff  in 
the  same  suit,  or  against  other  defendants,  or  against  both,  but  it  must 
be  touching  the  matters  in  question  in  the  bill.    lb,  14. 

Affirmative  relief  can  never  be  granted  the  defendant  upon  the  facts 
stated  in  his  answer.  It  must  be  by  cross-bill.  Chapin  v.  Walker,  6 
Fed.  R.   794. 

If  the  bill  introduce  new  matter  and  is  not  confined  to  the  obtaining 
of  complete  relief  to  all  the  parties,  as  to  the  matters  charged  in  the 
original  bill,  it  is  not  a  cross  bill,  though  it  may  have  a  connection  with 
the  general  subject  matter.    Rubber  Co.  v.  Goodyear,  9  WaU.  807-809. 

A  cross-bill  cannot  be  filed  merely  to  bring  new  parties  into  the  suit. 
Shields  v.  Barrow,  17  How,  130-145. 

« 

Where  leave  is  granted  to  put  in  an  answer,  and  a  cross-bill  is  there- 
after filed,  such  filing  is  an  irregularity.  Bronson  v.  La  Cross  R.  Co., 
2   WaU.   283-^03. 

The  second  head  note  of  this  case  would  imply  that  leave  must  be 
obtained  to  file  a  cross-bill,  but  the  case  does  not  so  decide. 

A  cross-bill  seeking  no  discovery,  and  setting  up  no  defense  which  may 
not  be  taken  by  answer  will  be  dismissed  with  costs.  American  G.  M.  & 
I.  Co.  V.  Marquam,  62  Fed.  R.  960-962. 

A  cross-bill  may  not  interpose  new  controversy  between  co-defendants 
to  the  original  bill,  the  decision  of  which  is  unnecessary  to  the  complete 
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determination  of  the  controversy  between  the  complainant  and  the 
defendants  over  the  subject  matter  of  the  original  bill.  If  it  does  so  it 
is  not  a  cross-bill,  but  an  original  bill,  and  must  be  dismissed  because 
tliere  cannot  be  two  original  bills  in  the  same  case.  Stuart  v.  Hayden, 
72  Fed.  R.  402-410. 

A  cross-bill  is  in  the  nature  of  a  defense  and  can  only  be  filed  by  a 
party  to  the  cause.  A  stranger  to  the  cause  may  not  file  a  cross-bill 
though  he  petition  to  be  made  a  party  to  the  suit,  with  leave  to  file  a 
cross-bill,  if  the  subject  matter  of  the  proposed  cross-bill  embraces 
matter  independant  of  the  original  bill.  Thruston  v.  Big  Stone  Gap 
Imp.  Co.,  86  Fed.  R.  484-485. 

To  a  bill  to  foreclose  a  mortgage  against  the  corporation,  bondholders 
may  not  file  a  petition  in  the  nature  of  a  cross-bill  seeking  to  recover 
damages  of  the  complainant,  because  of  the  execution  of  a  trust. 
Fidelity  Trust  &  S.  V.  Co.  v.  Mobile  St.  Ry.  Co.,  53  Fed.  R.  850-852. 

Where  he  did  not  derive  the  information  in  his  official  capacity,  an 
officer  of  a  corporation,  complainant,  cannot  be  made  defendant  to  a 
cross-bill  for  the  purpose  of  discovery,  it  being  a  rule  that  a  mere  witness 
cannot  be  joined  for  the  purposes  of  discovery,  and  this  rule  has  been 
extended  to  members  of  a  corporation  who  are  not  officers.  McComb 
y.  Chicago,  St.  L.  &  N.  Or.  Co.,  7  Fed.  R.  426-428. 

Where  defendant  is  advised  that  the  complainant  is  a  mere  nominal 
party,  and  that  the  real  party  is  a  citizen  of  the  same  State  with  the 
defendant,  he  may  file  a  cross-bill  for  a  discovery.  Yoimg  v.  Pott,  4 
Wash.  C.  C.  521;  Fed.  Cases,  18,172. 

A  cross-bill  may  be  filed  to  establish  an  agreement  or  conveyance 
which  the  original  bill  seeks  to  set  asdde.  Carcochan  v.  Christy,  11 
Wheat.  446-467. 

Where  a  cross-bill  is  necessary  to  the  defense  of  the  party  filing  it, 
and  is  filed  against  parties  already  before  the  court  and  subject  to  its 
jurisdiction,  either  plaintiffs  or  defendants  in  the  original  suit,  a  cross- 
bill will  be  sustained,  although  the  parties,  plaintiff  and  defendant 
therein,  or  some  of  them,  are  citizens  of  the  same  State.  Schenck  v. 
Peay,  Woolw.  175;  Fed.  Cases,  12,450. 

A  plaintiff  filing  a  bill  in  the  Federal  court  cannot  set  up  as  a  defense 
in  an  answer  to  a  cross-bill  by  the  defendant,  that  a  State  court  has 
acquired  prior  jurisdiction  on  bill  brought  in  that  court  by  the  plaintiff 
in  such  cross-bill.  Brandon  Mfg.  Co.  v.  Prime,  14  Blatchf.  371;  Fed. 
Cases,  1,810. 

A  crosa-bill  for  relief  as  well  as  defense  may  make  defendants,  persons 
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not  parties  to  the  original  bill  where  they  are  necessary  to  complete 
relief.    Ih. 

A  cross-bill  is  properly  filed  to  establish  an  equitable  title  to  property, 
the  legal  title  to  which  is  in  the  complainant.    lb. 

Where  a  cross-bill  is  filed  each  party  is  a  defendant,  and  the  court 
should  make  such  a  decree  as  the  case  requires.  Missouri  v,  Iowa,  7 
How.  660-667. 

Where  a  cross-bill  is  filed  the  court  in  its  decree  should  dispose  of  the 
whole  case,  and  may  make  a  decree  in  favor  of  the  plaintifTs  in  the  cross- 
bill if  they  are  entitled  to  relief.  Moore  v.  Huntington,  17  Wall.  417— 
422. 

Upon  a  cross-bill  seeking  affirmative  relief,  where  complete  and  final 
determination  of  the  whole  case  as  to  all  the  parties  to  the  original  suit 
may  be  had  therein,  a  final  decree  may  be  entered  on  the  cross-bill. 
Blythe  v.  Hinckley,  84  Fed.  R.  228-237. 

A  bill  and  cross-bill  do  not  constitute  one  suit  so  that  the  service  of 
subpoena  on  defendant  in  a  cross-bill  is  unnecessary  to  bring  them  into 
court.    Lowenstein  v.  Glidewell,  5  Dillon,  325;  Fed.  Cases,  8,575. 

Service  of  subpoena  to  answer  a  cross-bill  cannot  be  made  upon  the 
solicitor  of  the  plaintiff  in  the  original  bill.    lb. 

In  the  United  States  court  there  are  two  exceptions  to  this  rule:  (1) 
in  cases  of  injunction  to  stay  proceedings  at  law;  (2)  in  cross  suits  in 
equity,  where  the  plaintiff  at  law  in  the  first,  and  the  plaintiff  iA  equity 
in  the  second,  case  reside  beyond  the  jurisdiction  of  the  court.    lb. 

Where  a  cross-bill  has  been  filed,  and  the  service  of  process  had  on 
plaintiffs,  if  the  latter  dismiss  their  original  bill  after  the  time  allowed 
to  answer  the  cross-bill,  upon  failure  to  answer,  the  plaintiff  in  the  cross- 
bill is  entitled  to  a  decree  pro  confesso.    lb. 

A  cross-bill  should  ordinarily  be  heard  with  the  original  bill.  Ayres 
V.  Carver,  17  How.  591-595. 

Any  decree  in  the  proceedings  upon  the  cross-bill  is  not  a  final  decree 
in  the  suit,  so  as  to  be  the  subject  of  an  appeal,  but  can  only  be  reviewed 
on  an  appeal  from  the  final  decree  disposing  of  the  whole  case.    lb. 

Where  the  final  decree  made  is  inconsistent  with  an  interlocutory 
decree  granting  affirmative  relief  upon  a  cross-bill  in  the  same  suit,  a 
right  of  appeal  lies.    Ex  parte  Railroad  Co.,  95  U.  S.  221-225. 

Where  a  petition  is  filed,  or  other  pleading  which  has  the  same  effect 
as  if  presented  by  a  cross-bill,  and  the  same  is  heard,  and  proofs  taken 
thereon  without  objection,  it  will  be  held  that  the  parties  have  assented 
to  having  their  rights  decided  in  such  pleading,  and  the  court  will  not 
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require  technical  and  formal  proceedings,  unless  they  are  required  by 
some  fixed  principles  of  equity  law  or  practice  which  the  court  would 
not  be  at  liberty  to  disregard.  Cobmn  v.  Cedar  Valley  L.  Co.,  138 
U.  S.  196-222;  Kelsey  v.  Hobby,  16  Pet.  269-277. 

Rule  LXXIII — Reference  to  and  Proceedings  before  Masters 

Every  decree  for  an  account  of  the  personal  estate  of  a 
testator    or    intestate    shall    contain    a   Decree  for  an  account 

, .        . .  ,        . ,  ,  ,  I  ...       to  be  referred  to  a  mas- 

direction  to  the  master  to  whom  it  is   ter. 
referred  to  take  the  same  to  inquire  and  state  to  the  court 
what  parts,  if  any,  of  such  personal  estate  are  outstanding 
or  undisposed  of,  unless  the  court  shall  otherwise  direct. 

Promulgated  Mar.  2,  1842.  1  How.  Ixiv. 

Decisions 

It  is  in  the  discretion  of  courts  to  ascertain  the  facts  themselves,  if 
the  testimony  will  enable  them  to  do  so,  instead  of  referring  them  to  a 
master.    Field  v.  Holland,  6  Cranch,  822. 

Where  the  court  has  means  to  satisfactorily  take  the  account  and  is 
disposed  to  do  so,  the  inquiry  will  not  be  referred  to  a  master  unless 
both  sides  desire  it.  Jewett  v.  Cimard,  3  Wood  <k  M.  277;  Fed.  Cases, 
1,710. 

Complex  and  intricate  accounts  ought  to  be  referred  to  a  master. 
Dubouig  de  St.  Colombe  v.  United  States,  7  Pet.  625-626. 

The  court  itself  may  state  the  account  after  an  examination  of  the 
testimony  taken  by  the  master  if  for  any  reason  it  seems  proper  to  do 
so.    Wheeler  v.  Billings,  72  Fed.  R.  301-304. 

A  proper  case  for  the  exercise  of  the  court's  discretion  is  where  the 
court  haa  reason  to  believe  that  if  the  master's  report  was  filed  in  the 
ordinary  form  it  would  be  compelled  on  exceptions  filed  thereto,  to 
examine  and  review  all  the  testimony  on  which  the  master's  findings 
were  based,  and  that  by  stating  the  accoimt  itself,  it  might  speed  the 
cause.    Ih. 

_  * 

Where  an  accoimt  is  stated  by  a  master  instead  of  setting  it  aside  as 
a  whole,  the  court  should  pass  its  judgment  upon  each  of  the  exceptions, 
or  remand  the  accoimt  with  directions  as  to  the  principles  upon  which 
it  should  be  stated.    Kelsey  v.  Hobbey,  16  Pet.  269-276. 

Where  the  bill  presents  a  case  in  which  it  is  necessary  an  account  be 
taken  it  may  be  referred  to  a  master  on  the  presentation  of  the  bill 
without  notice  to  the  defendant.    Briggs  v.  Neal,  120  Fed.  R.  224-227. 
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It  is  discretionary  with  the  court  to  refer  the  case  back  to  a  master 
to  reopen  the  proofs.  New  evidence  discovered  after  the  hearing  before 
the  matter  is  closed,  may  in  proper  cases  be  ground  for  a  bill  of  review. 
A  defendant  is  not  concluded  by  the  refusal  of  the  court  on  mere  affi- 
davits to  refer  the  cause  back  to  the  master.  Thompson  v.  Wooster, 
114  U.  S.  104-118. 

See  cases  cited  under  Rule  74. 

Rule  LXXIV 

Whenever  any  reference  of  any  matter  is  made  to  a  master 
On  reference,  partv  ask-   to  examine  and  report  thereon,  the  party 

ing,  to  lay  same  before        ,        i  •       .  r  i  i  r.\ 

master.  at  whosc  mstance  or  for  whose  benefit 

the  reference  is  made  shall  cause  the  same  to  be  presented 
to  the  master  for  a  hearing  on  or  before  the  next  rule-day 
succeeding  the  time  when  the  reference  was  made;  if  he 
shall  omit  to  do  so,  the  adverse  party  shall  be  at  liberty 
forthwith  to  cause  proceedings  to  be  had  before  the  master, 
at  the  costs  of  the  party  procuring  the  reference. 

Promulgated  Mar.  2,  1842.  1  How.  Ixiv. 

Decisions 

When  there  are  matters  to  be  investigated  which,  although  under  the 
province  of  the  court,  are  such  that  the  presiding  judge  cannot  at  the 
hearing  effectually  deal  with,  they  should  be  referred  to  a  master  to 
inquire  and  impart  the  necessary  information.  This  is  the  object  of 
Rule  74.    Coosaw  Min.  Co.  v.  Farmer's  Min.  Co.,  67  Fed.  R.  31-^3. 

If  the  court  desires  no  aid  in  coming  to  a  conclusion  of  fact  a  reference 
need  not  be  ordered.    Brown  v.  Grove,  80  Fed.  R.  564-566. 

An  order  appointing  a  standing  master  need  not  be  recorded  and  is 
not  open  to  collateral  attack  on  the  groimd  tliat  one  is  indispensable. 
Seaman  v.  Northwestern  M.  L.  Ins.  Co.,  86  Fed.  R.  493-497. 

The  parties  may  assent  to  the  appointment  of  a  deputy  clerk  as 
master  and  this  consent  need  not  be  specified  in  the  decree.  Fischer 
V.  Hayes,  22  Fed.  R.  92-93. 

To  the  same  effect  Briggs  v.  Neal,  120  Fed.  R.  224. 

Though  the  appointment  of  clerks  or  other  deputies  is  forbidden  by 
the  Act  of  Mar.  3, 1879,  20  Stat.  L.  415,  except  when  the  judge  shall  de- 
termine that  special  reason  exists  therefor,  to  be  assigned  in  the  order 
of  appointment,  the  omission  of  the  judge  to  stssign  such  reason  in  the 
order  is  not  reversible  error,  where  the  opinion  states  a  special  reason 
for  the  appointment.    Briggs  r.  Neal,  120  Fed.  R.  224r'227, 
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The  findings  of  a  jury  upon  an  issue  of  fact  directed  by  an  equity 
court  are  merely  advisory,  and  the  court  may  disregard  them  entirely 
or  adopt  them  either  partially  or  in  toto.  Kohn  v.  McNulta,  147  U.  S. 
23&-240. 

A  court  of  equity  will  not  frame  issues  and  order  a  trial  by  jury  before 
any  evidence  has  been  taken  in  the  trial,  and  where  it  cannot  be  known 
at  that  stage  of  the  case  whether  any  substantial  dispute  will  be  left  in 
reference  to  such  issues.    Fenno  v.  Primrose,  125  Fed.  R.  634-637. 

A  cause  cannot  be  referred  to  a  master  to  report  his  findings  of  fact 
and  conclusions  of  law  over  the  objection  of  one  of  the  parties.  Parties 
to  a  suit  in  equity  are  entitled  to  the  judgment  of  the  court  below  upon 
the  issues  and  especially  on  the  points  of  law  raised  in  the  controversy. 
Garinger  v.  Palmer,  126  Fed.  R.  906-910. 

After  an  interlocutory  decree  on  the  merits  referring  the  cause  to  a 
master  to  take  an  account,  the  defendant  acquires  such  an  interest  in 
the  suit,  that  the  complainant  cannot  discontinue  as  of  right.  Gamer 
V.  Second  Nat'l  Bk.,  67  Fed.  R.  833-836. 

An  order  allowing  such  dismissal  will  not  be  made,  where  a  new  con- 
test will  thereby  be  rendered  possible  over  any  question  therein  at  issue. 
76.  836. 

Rule  LXXV 

Upon  every  such  reference,  it  shall  be  the  duty  of  the 
master,  as  soon  as  he  reasonably  can  after  D^^y  of  master  on 
the  same  is  brought  before  him,  to  assign  reference, 
a  time  and  place  for  proceedings  in  the  same,  and  to  give 
due  notice  thereof  to  each  of  the  parties,  or  their  solicitors; 
dnd  if  either  party  shall  fail  to  appear  at  the  time  and  place 
appointed,  the  master  shall  be  at  liberty  to  proceed  ex  parte, 
or,  in  his  discretion,  to  adjourn  the  examination  and  pro- 
ceedings to  a  future  day,  giving  notice  to  the  absent  party 
or  his  solicitor  of  such  adjournment;  and  it  shall  be  the  duty 
of  the  master  to  proceed  with  all  reasonable  diligence  in 
every  such  reference,  and  with  the  least  practicable  delay, 
and  either  party  shall  be  at  liberty  to  ^ay  be  reguired  to 
apply  to  the  court,  or  a  judge  thereof,  "p®*^  proceedings, 
for  an  order  to  the  master  to  speed  the  proceedings  and  to 
make  his  report,  and  to  certify  to  the  court  or  judge  the 
reasons  for  any  delay. 

Promulgated  Mar.  2,  1842,  1  How.  bdy. 
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Decision 

Where  the  master  has  ordered  several  adjournments,  it  is  in  his  dis- 
cretion to  further  adjourn  the  hearing  to  accommodate  counsel  of  oiie 
party  over  objection  of  counsel  for  the  other  party.  Third  National 
Bank  v.  National  Bank,  86  Fed.  R.  852-857. 

Rule  LXXVI 

In  the  reports  made  by  the  master  to  the  court,  no  part  of 
What  report  of  master  ^^Y  State  of  facts,  charge,  affidavit, 
need  not  contain.  deposition,     examination,     or     answer 

brought  in  or  used  before  him  shall  be  stated  or  recited. 
But  such  state  of  facts,  charge,  affidavit,  deposition,  exami- 
nation, or  answer  shall  be  identified,  specified,  and  referred 
to,  so  as  to  inform  the  court  what  state  of  facts,  charge, 
affidavit,  deposition,  examination,  or  answer  were  so  brought 
in  or  used. 

Promulgated  Mar.  2,  1842.  1  How,  Ixv. 

Decision 

The  master's  report  settles  no  rights.  Its  office  is  to  present  the  case 
to  the  court,  and  the  court's  action,  not  the  report,  determines  the  nghts 
of  the  parties.    Railroad  Co.  v.  Swasey,  23  WaU,  405-410. 

Rule  LXXVII 

The  master  shall  regulate  all  the  proceedings  in  every 
Maater.may  regulate  hearing  before  him,  upou  every  such 
proceedings.  reference;  and  he  shall  have  full  authority 

to  examine  the  parties  in  the  cause,  upon  oath,  touching 
Reouire  production  of   all  matters  Contained  in  the  reference;  and 

books,  etc.;  examine  on       ,       ^  .       .  i  i       .  •  <>    n  i        i 

oath.  also  to  require  the  production  of  all  books, 

papers,  writings,  vouchers,  and  other  documents  applicable 
thereto;  and  also  to  examine  on  oath,  viva  voce,  all  witnesses 
Examine  witnesaes  viva   produccd  by  the  parties  before  him,  and 

voce  or  under  commiiH  -  ,  .         .  ft 

sion.  to  order  the  examination  of  other  wit- 

nesses to  be  taken,  under  a  commission  to  be  issued  upon 
his  certificate  from  the  clerk's  office  or  by  deposition,  ac- 
cording to  the  Acts  of  Congress,  or  otherwise,  as  hereinafter 
provided;  and  also  to  direct  the  mode  in  which  the  matters 
requiring  evidence  shall  be  proved  before  him;  and  generally 
to  do  all  other  acts,  and  direct  all  other  inquiries  and  pro- 
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ceedings  in  the  matters  before  him,  which  he  may  deem 
necessary  and  proper  to  the  justice  and  merits  thereof  and 
the  rights  of  the  parties. 

Promulgated  Mar.  2,  1842,  1  How.  Ixv. 

Decisions 

Witnesses  who  have  already  been  examined  before  the  court  cannot 
again  be  examined  before  the  master  without  a  special  order  of  tlie 
court.  Such  an  order  when  obtained  will  be  limited  to  such  facts  as 
were  not  testified  to  by  the  witnesses.  Jenkins  v.  Eldridge,  3  Story, 
299;  Fed.  Cases,  7,267. 

The  rules  prescribed  by  the  Supreme  Court,  77  to  83,  establish  a 
simple  and  expeditious  procedure  in  themselves,  dispensing  with  the 
old  formalities  of  the  court  of  chancery  in  England.  Hatch  v.  Indian- 
apolis and  S.  R.  Co.,  9  Fed.  R.  856-859. 

Where  testimony  has  been  taken  upon  a  reference  embracing  ques- 
tions of  law  and  fact  and  the  case  has  been  argued  before  the  master, 
a  party  is  not  entitled  to  receive  a  draft  of  the  report,  and  again  argue 
the  same  before  it  is  filed.    Ih. 

The  master  in  his  discretion  may  take  testimony  outside  of  the  dis- 
trict of  his  appointment.  Consolidated  Fastner  v.  Columbia  B.  &  F. 
Co.,  85  Fed.  R.  54. 

The  master  has  no  right  to  review,  reject,  or  disregard  the  -order, 
directions,  or  decrees  of  the  court  imder  which  he  is  appointed.  Felch 
V.  Hooper,  4  Clifford,  489;  Fed.  Cases,  4,718. 

The  courts  in  certain  cases  will  grant  a  new  hearing  after  decree,  but 
no  review  of  the  matters  determined  in  its  decree  can  be  had  upon  ex- 
ceptions to  the  master's  report.    lb. 

The  object  of  Rule  77  was  to  obviate  the  necessity  of  providing 
specially  in  each  case  for  the  examination  of  parties  before  the  master. 
Foote  V.  Silsby,  3  Blatchf.  507;  Fed.  Cases,  4,920. 

The  plaintiff  may  call  and  examine  the  defendant  before  the  master. 
lb. 

Ride  77  gives  no  right  to  defendants  to  be  sworn  and  examined  as 
witnesses  upon  their  own  application  against  the  objections  of  the  op- 
posing party.  The  party  defendant  cannot  be  called  by  the  master 
for  the  purpose  of  giving  testimony  in  his  own  behalf.    Ib.^ 

The  master  has  the  same  discretion  to  order  the  proceedings  before 
him  which  the  court  would  have.    Story  v.  Livingston,  13  Pet.  359-368. 

*  See  Jenkins  r.  Greenwald,  1  Bond.  126,  infra.  460. 
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The  court  will  decline  to  give  directions  as  to  the  order  to  be  observed 
in  taking  testimony,  or  other  proceedings  before  the  master.  Wooster 
V.  Gumbimner,  20  Fed.  R.  167. 

The  master  should  appoint  a  day  for  proceedings  and  give  notice  to 
the  parties  or  their  solicitors.  If  the  plaintiff  requires  evidence  in  the 
possession  of  the  defendant  he  should  be  ordered  to  produce  it.  Kero- 
sene L.  H.  Co.  V.  Fisher,  1  Fed.  R.  91-92. 

The  report  of  the  master  is  received  as  true  where  no  exceptions 
are  taken.     Harding  v.  Handy,  11  Wheat.  103-127. 

The  master  is  the  court's  representative,  and  it  is  his  duty  to  pass  on 
all  the  questions  of  procedure  as  they  come  before  him  and  hear  the 
parties  fully,  to  relieve  the  court  of  the  necessity  of  passing  on  the 
materiality  of  disputed  questions  as  they  may  arise  in  the  progress  of 
the  hearing,  but  the  Court  will  correct  the  errors,  if  any,  upon  the 
coming  in  of  his  report  upon  exceptions  properly  taken.  Hoe  v. 
Scott,  87  Fed.  R.  220. 

The  extent  of  the  master's  inquiry  and  whether  he  should  take  or 
refuse  evidence  are  within  his  province  to  pass  upon.    lb. 

Under  Rule  77  the  defendant  may  be  required  to  produce  correspond- 
ence applicable  to  the  subject-matter  of  the  reference.  Goss  Printing 
Press  Co.  v.  Scott,  119  Fed.  R.  941. 

The  general  rule  of  chancery  that  if  the  complainant  examines  a 
defendant  as  a  witness  it  is  a  waiver  of  his  right  to  a  decree  against  him 
is  not  applicable  in  the  Federal  courts,  as  Rule  77  authorizes  the  master 
to  examine  the  parties.  Jenkins  v.  Greenwald,  1  Bond.  126;  Fed.  Cases, 
7,270;  13  Fed.  Cases,  552. 

Upon  certification  by  the  special  examiner  to  compel  a  witness  to 
answer  an  interrogatory.  Held  by  the  court,  that  in  case  of  doubt  as  to 
the  relevancy  or  propriety  of  questions  asked  on  cross-examination  the 
witness  should  be  required  to  answer.  Whitehead  &  Hoag  Co.  v.  O'Cal- 
lahan,  130  Fed.  R.  343. 

Orders  of  court  requiring  a  witness  to  answer  interrogatories  or  to 
produce  documents  are  interlocutory  and  not  the  subject  of  appeal.  If 
the  witness  refuse  to  comply  with  such  order,  and  the  court  exercises 
the  authority  conferred  by  sees.  868-^69,  Rev.  Stats.  ^  to  punish  him  or 
coerce  him  into  compliance,  that  will  give  rise  to  another  and  separate 
case,  and  a  judgment  therein  will  be  a  final  decision  subject  to  review 
by  writ  of  error,  but  not  by  appeal.  Alexander  v.  United  States,  201 
U.  S.  117-122  (50-^9),  Oct.  T.,  1905. 


RULES    OF    THE    COURTS    OF    EQUITY  461 

Final  decisions  in  contempt  cases  in  the  Circuit  or  District  Courts  are 
subject  to  review  by  writ  of  error  from  the  Circuit  Court  of  Appeals. 
Besette  v.  W.  B.  Conkey  Co.,  194  U,  S.  324-338  (48-1006),  Oct.  T., 
1903. 

A  judgment  rendered  in  a  petition  filed  under  sec.  12  of  the  Interstate 
Commerce  Act  of  Feb.  4,  1887,  to  compel  a  witness  duly  siunmoned  to 
testify  or  produce  documents,  is  final,  and  subject  to  a  direct  appeal  to 
the  Supreme  Court.  Interstate  Commerce  Conunission  v.  Baird,  194 
C/.  S.  25-39  (48-867),  Oct.  T.,  1903. 

A  final  order  of  the  Circuit  Court  dismissing  a  petition  of  the  com- 
missioners filed  under  sec.  12  of  the  Act  of  Feb.  4,  1887,  or  requiring 
the  attendance  and  testimony  of  witnesses  may  be  enforced  by  judicial 
process.  Interstate  Commerce  Commission  v,  Brinson,  154  U,  S.  447- 
489  (3^1061),  Oct.  T.,  1894. 

The  Act  of  Feb.  11, 1893  (27  Stat.  L.  443)  affords  complete  immunity, 
and  deprives  a  witness  of  his  privilege  not  to  testify  because  his  evi- 
dence may  be  self-incriminating.  Such  immunity  extends  to  actions  in 
State  courts,  as  well  as  in  the  Federal  courts.  Brown  v.  Walker,  161 
U.  S.  591-608  (40-^25),  Oct.  T.,  1895,  four  justices  dissenting. 

The  legal  immunity  given  by  a  State  statute  while  given  against  a 
prosecution*in  the  same  jurisdiction,  will  be  sufficient  to  prevent  a  wit- 
ness from  claiming  that  he  is  deprived  of  his  liberty  without  due  process 
of  law  if  punished  for  refusal  to  give  testimony.  Jack  v.  Kansas,  199 
U.  S,  372-382  (50-237),  Oct.  T.,  1905. 

Upon  accreditor's  bill  brought  on  behalf  of  such  creditor  and  such 
other  creditors  as  may  become  parties,  the  usual  and  correct  course  is  to 
open  a  reference  in  the  master's  office,  and  give  other  creditors  having 
valid  claims  against  the  fund  an  opportunity  to  come  in  and  have  the 
benefit  of  the  decree.    Johnson  v.  Waters,  111  U.  S.  640-674. 

For  further  caaes  upon  the  practice  before  a  master,  see  cases  cited  under  Rule  67. 

Rule  LXXVIII 

Witnesses  who  live  within  the  district  may,  upon  due  no- 
tice to  the  opposite  party,  be  summoned   How  witnesses  within 

1     r  1  •     •  **»«     district     may     be 

to  appear  before  the  commissioner  ap-   summoned, 
pointed  to  take  testimony,  or  before  a  master  or  examiner 
appointed  in  any  cause,  by  subpoena  in  the  usual  form, 
which  may  be  issued  by  the  clerk  in  blank,  and  filled  up  by 
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the  party  praying  the  same,  or  by  the  commissioner,  master, 
or  examiner,  requiring  the  attendance  of  the  witnesses  at 
the  time  and  place  specified,  who  shall  be  allowed  for  at- 
Compensation.  tendance  the  same  compensation  as  for 
attendance  in  court;  and  if  any  witness  shall  refuse  to  appear 
or  give  evidence  it  shall  be  deemed  a  contempt  of  the  court, 
which  being  certified  to  the  clerk's  office  by  the  commis- 
sioner, master,  or  examiner,  an  attachment  may  issue 
thereupon  by  order  of  the  court  or  of  any  judge  thereof,  in 
the  same  manner  as  if  the  contempt  were  for  not  attending, 
or  for  refusing  to  give  testimony  in  the  court.     But  nothing 

May  be  examined  viva  ^^rein  Contained  shall  prevent  the  ex- 
voce  in  open  court.  amiuatiou  of  witnesses  viva  voce  when 
produced  in  open  court,  if  the  court  shall,  in  its  discretion, 
deem  it  advisable. 

Promulgated  Mar.  2,  1842,  1  How.  Ixvi. 

Decisions 

Rules  67,  68,  and  78  recognize  three  methods  of  taking  proof:  (1) 
According  to  the  Acts  of  Congress;  (2)  under  a  commission;  (3)  before  a 
master  or  examiner  appointed  in  the  cause,  where  the  witnesses  live 
within  the  district;  and  are  a  readoption  of  Rules  25,  26,  aiftl  28  of  the 
Rules  of  Equity  of  1822.  Van  Hook  v.  Pendleton,  2  Blatchf.  84;  Fed, 
Cases,   16,852. 

An  officer  of  a  defendant  corporation  can  be  compelled  to  bring  its 
books  before  the  master  and  his  failure  to  so  do  will  subject  him  to  a 
penalty  for  contempt.  The  authority  is  directly  conferred  by  Rule  77. 
Erie  Ry.  Co.  v.  Heath,  8  Blatchf,  413;  Fed.  Cases,  4,513. 

In  this  case  an  attachment  was  issued,  non-bailable  imtil  the  books 
were  produced,  and  then  to  be  bailable  in  a  named  sum. 

Testimony  may  be  taken  orally  in  open  court.  The  rules  of  the  Su- 
preme Court  not  having  taken  away  the  court^s  power  to  have  the  testi- 
mony of  the  witnesses  taken  in  open  court.  In  re  Clarke,  9  Blatchf.  372; 
Fed.  Cases,  2,801. 

Rule  78  was  not  intended  to  allow  the  court  to  hear  testimony  as  if 
it  were  trying  the  case  by  jury.  The  rule  only  reserves  the  power  in  the 
court  to  verify  documents  set  out  in  the  pleadings,  or  establish  some 
fact  of  a  formal  character  which  has  been  inadvertently  omitted  in  the 
evidence.  Western  Div.,  etc.,  Co.  v.  Drew,  3  Woods,  691;  Fed.  Cases, 
17,434. 
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The  substantial  evidence  in  the  case  should  be  taken  according  to 
Rule  67,  it  not  being  intended  by  Rule  78  to  alter  the  English  practice. 
lb. 

Rule  LXXIX 

All  parties  accounting  before  a  master  shall  bring  in  their 
respective  accounts  in  the  form  of  debtor    Form  of  accounts, 
and  creditor;  and  any  of  the  other  parties  who  shall  not  be 
satisfied  with  the  account  so  brought  in  shall  be  at  liberty 

to    examine    the    accounting    party    viva    Accounting  party  may 

voce,    or    upon    interrogatories,    in    the   ^  examined; 
master's  office,  or  by  deposition,  as  the  master  shall  direct. 

Promulgated  Mar.  2,  1842,  1  Hoip,  Ixvi. 

Decisions 

Rule  79  is  almost  a  copy  of  Rule  61  of  English  chancery  practice 
adopted  in  1828  which  required  the  accounting  party  to  state  his 
account  in  the  form  of  debit  and  credit,  which  being  verified  by  the 
party  stands  as  a  basis,  in  which  the  other  party  must  show  error.  The 
old  mode  of  taking  accounts  by  proving  every  item  was  abrogated  by 
Rule  79.    PuUiam  v.  Pulliam,  10  Fed,  R,  23-31. 

Rule  LXXX 

All  affidavits,  depositions,  and  documents  which  have 
been    previously    made,    read,    or    used   Affidavits,  etc..  used  in 

,  ...        court  may  be  used  be- 

m   the   court   upon   any   proceeding   in   fore  a  master, 
any  cause  or  matter  may  be  used  before  the  master. 

Promulgated  Mar.  2,  1842,  1  How,  ixvi. 

Rule  LXXXI 
The  master  shall  be  at  liberty  to  examine  any  creditor  or 

other  person   coming   in   to   claim   before    Masters    may    examine 

him,  either  upon- written  interrogatories   «'"«^*°"- 

or  viiXi  voce,  or  in  both  modes,  as  the  nature  of  the  case  may 

appear  to  him  to  require.     The  evidence   Evidence  to  be  taken 

upon  such  examinations  shall  be  taken   **°'*^°* 

down  by  the  master,  or  by  some  other  person  by  his  order 

and  in  his  presence,  if  either  party  requires  it,  in  order  that 

the  same  may  be  used  by  the  court  if  necessary. 

Promulgated  Mar.  2,  1842,  1  How.  Ixvi. 
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Rule  LXXXII 

The  Circuit   Courts   may   appoint   standing   masters   in 

standing,  masters  may  chauccry  in  their  respective  districts, 
be  appointed.  ^^q^j^  j.]^^  judges  concumug  in  the  appoint- 

ment; and  they  may  also  appoint  a  master  fro  hoc  vice  in 
Their  compensation  to   any  particular  case.     The  compensation 

be  fixed   by  court  and  i  ti  i  •        i 

paid  by  parties.  to  be  allowed  to  eveiy  master  m  chancery 

for  his  services  in  any  particular  case  shall  be  fixed  by  the 
Circuit  Court,  in  its  discretion,  having  regard  to  all  the  cir- 
cumstances thereof,  and  the  compensation  shall  be  charged 
upon  and  borne  by  such  of  the  parties  in  the  cause  as  the 
Cannot  retain  report  as  court  shall  direct.  The  master  shall  not 
rt'tSctient^^S^'iote!  retain  his  report  as  security  for  his  com- 
'®^-  pensation;  but  when  the  compensation 

is  allowed  by  the  court,  he  shall  be  entitled  to  an  attach- 
ment for  the  amount  against  the  party  who  is  ordered  to 
pay  the  same,  if,  upon  notice  thereof,  he  does  not  pay  it 
within  the  time  prescribed  by  the  court. 

Promulgated  Mar.  2,  1842,  1  How.  Ixvii. 

Statutory  Provision 

No  clerk  of  the  District  or  Circuit  Courts  of  the  United  States  or  their 
deputies  shall  be  appointed  a  receiver,  or  a  master  in  any  case,  except 
where  the  judge  of  said  court  shall  determine  that  special  reasons  exist 
therefor,  to  be  assigned  in  the  order  of  appointment.  Act  of  Mar.  3, 
1879,  ch.  183,  20  Siat.  L.  415. 

Decisions 

A  master  being  an  officer  of  the  court  should  be  selected  and  ap> 
pointed  by  the  court.  Courts  ought  not  to  regard  arrangements  be- 
tween counsel  as  to  the  appointment  and  compensation  of  the  master. 
Finance  Committee  v,  Warren,  82  Fed.  R.  525-528. 

It  is  a  matter  of  discretion  whether  the  examiners  shall  be  special 
or  standing  examiners.  Van  Hook  v.  Pendleton,  2  Blatchf.  85;  Fed. 
Cases,    16,852. 

Equity  Rule  82  requires  a  master  to  file  his  report  whether  his  fees 
are  paid  or  not,  and  provides  for  an  attachment  to  compel  payment. 
Frese  v.  Biedenfeld,  14  Blatchf.  402;  Fed.  Cases,  5,111. 

There  is  no  rule  requiring  an  examiner  to  file  testimony  taken  by 
him  without  payment  of  his  fees.    lb. 
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The  provisions  in  a  decree  for  payment  to  the  master  of  his  fees  are 
not  subject  to  be  stayed  by  proceedings  for  appeal.  Myers  v.  Dimbar, 
12  Blatchf.  380;  Fed.  Cases,  9,990. 

The  master  is  not  a  party  to  the  suit,  and  the  provision  in  the  rule 
for  his  payment  is  not  subject  to  be  stayed  by  proceedings  which  stay 
the  execution  of  the  decree  inter  partes.    lb. 

While  the  defendants  would  not  be  able  to  recover  any  moneys  paid 
the  master,  if  successful  on  appeal,  it  will  be  competent  for  the  court  on 
reversal  of  its  decree  to  regard  the  amount  paid  to  the  master,  as  part 
of  the  costs  to  be  recovered  from  the  opposite  party.    lb. 

Each  party  should  in  the  first  instance  pay  the  costs,  including 
stenographer's  and  master's  fees,  for  taking  his  own  testimony,  leaving 
the  question  of  their  final  disposition  to  be  determined  when  the  decree 
is  entered.    Brickill  v.  The  Mayor,  etc.,  55  Fed.  R.  565. 

To  the  same  effect  U.  S.  Printing  Co.  v.  Am.  Playing  Card  Co.,  81 
Fed.  R.  506. 

The  fee  allowed  for  each  adjournment  should  be  paid  by  the  party 
asking  for  the  adjournment.  Brickill  v.  The  Mayor,  etc.,  55  Fed.  R. 
565. 

The  compensation  of  the  master  should  be  measured  by  the  amount 
of  work  and  time  required  and  the  responsibility  assumed,  with  due 
regard  to  the  magnitude  of  the  interests  involved.  Such  compensation 
should  be  reasonable  but  not  exorbitant.  Finance  Conmiittee  v. 
Warren,  82  Fed.  R.  525-527. 

Special  services  should  be  compensated  by  a  special  allowance.  Erie 
Ry.  Co.  V.  Heath,  10  Blatchf.  214;  Fed.  Cases,  4,516. 

In  ordinary  cases  of  no  special  difficulty  or  labor  the  master  under 
Rule  82  should  be  allowed  the  compensation  allowed  by  the  State  law 
to  a  referee,  which  in  New  York  is  $3.00  a  day,  this  being  adopted 
as  a  general  rule,  although  Rule  82  leaves  fees  in  the  discretion  of 
the  court.  Doughty  v.  West  B.  &  C.  Mfg.  Co.,  8  Blatchf.  107;  Fed. 
Cases,  4,030. 

The  docket  fee  allowed  by  the  Act  of  Feb.  26,  1853,  is  allowed  upon 
a  reference  to  a  master.  The  hearing  before  a  master  is  neither  "  a  trial '' 
nor  a  "final  hearing."    lb. 

The  clerk  has  no  power  to  fix  the  compensation  to  be  allowed.    lb. 

Where  the  judge  in  his  opinion  assigns  a  special  reason  for  appointing 
the  clerk  a  special  master,  his  omission  to  assign  such  reason  in  his 
order  of  appointment  is  not  reversible  error.  Briggs  v.  Neal,  120  Fed. 
R.  224-227. 
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Rule  LXXXIII — Exceptions  to  Report  of  Master 

The  master,  as  soon  as  his  report  is  ready,  shall  return  the 

Report  to  be  returned  Same  into  the  clerk's  office,  and  the  day 
to  clerk's  office.  ^f  ^}jg  retum  shall  be  entered  by  the 

clerk  in  the  order  book.  The  parties  shall  have  one  month 
When  it  may  be  ex-  ^^om  the  time  of  filing  the  report  to  file 
cepted  to.  exceptions^  thereto;    and,   if   no   excep- 

tions are  within  that  period  filed  by  either  party,  the  report 
wiien  deemed  admitted,  shall  Stand  Confirmed  on  the  next  rule- 
day  after  the  month  is  expired.  If  exceptions  are  filed, 
wiien  excepUona  stand  ^^^y  shall  Stand  for  hearing  before  the 
for  hearing.  court,  if  the  court  is  then  in  session;  or, 

if  not,  then  at  the  next  sitting  of  the  court  which  shall  be 
held  thereafter,  by  adjournment  or  otherwise. 

Promulgated  Mar.  2.  1842,  1  How.  Ixvii. 

Decisions 

The  master  has  no  authority  beyond  his  commission.  Even  with 
the  consent  of  the  parties  he  may  not  go  into  matters  not  referred  to 
him.    Gordon  v.  Hobart,  2  Story  C.  C,  243;  Fed.  Cases,  5,608. 

Where  no  exceptions  are  filed  to  a  master's  report  the  court  can  con- 
sider errors  which  appear  on  its  face.  Himley  v.  Rose,  5  Cranckf  313— 
316. 

Immaterial  errors  are  no  ground  for  setting  aside  or  recommitting  the 
master's  report.  Mason  v.  Crosby,  3  Woodb.  &  M.  258;  Fed.  Cases, 
9,236. 

The  office  of  the  master  is  somewhat  like  that  of  a  jury  in  courts  of 
law.  When  the  master  has  once  decided  matters  of  fact  and  no  legal 
question  is  involved  in  them,  his  report  should  stand,  imless  reasons 
exist  as  strong  as  would  justify  setting  aside  a  verdict.    lb. 

A  clear  mistake,  or  a  palpable  abuse  of  power,  should  be  corrected. 
But  the  court  will  not  retry  and  re-examine  questions  of  fact  raised 
before  the  master.    lb. 

Strictly,  in  chancery  practice,  no  exceptions  to  a  master's  report  can 
be  made  which  are  not  taken  before  the  master.  Story  v.  Livingston, 
13  Pet.  359-366. 

Unless  the  court  see  reason  to  be  dissatisfied  with  the  report  and 
refer  it  to  the  master  to  review,  with  liberty  to  the  party  to  take  objec- 
tion to  it.    lb.  366. 
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Exceptions  to  a  master's  report  are  not  in  the  nature  of  a  special 
demurrer.     lb. 
This  case  was  decided  prior  to  the  adoption  of  the  present  rules. 

All  that  is  necessary  is  that  the  exception  shall  distinctly  point  out 
the  finding  and  conclusion  of  the  master  which  it  seeks  to  reverse. 
Having  done  so  it  brings  up  for  examination  all  questions  of  fact  and  of 
law  arising  upon  the  report  relative  to  that  subject.  Foster  v.  God- 
dard,  1  Black,  506-509. 

In  the  discretion  of  the  court,  leave  may  be  granted  to  file  exceptions 
to  the  master's  report  after  the  time  limited  has  expired.  Hatch  v. 
Indianapolis  &  S.  R.  Ck).,  9  Fed,  R.  856-860. 

The  purpose  of  filing  exceptions  before  the  master  is  to  save  time  and 
give  him  an  opportimity  to  reconsider  his  opinions.  Story  v,  Livingston, 
13  Pet,  366. 

The  exceptions  should  state  article  by  article  the  parts  of  the  report 
which  are  intended  to  be  excepted  to.    lb. 

Where  the  exceptions  are  vague  and  general,  and  require  of  the  court 
the  performance  of  duties  which  belong  to  the  master  and  counsel,  they 
may  be  overruled.  Stanton  v.  Alabama  &  C,  R.  Ck).,  2  Woods,  506;  Fed, 
Cases,  13,296. 

An  exception  should  always  be  taken  on  the  spot  to  each  ruling  of 
the  master  that  the  party  intends  to  contest,  and  it  is  the  duty  of  the 
master  to  note  the  fact  in  his  minutes.  The  exception  need  not  be 
drawn  up  in  form.  The  reason  for  the  practice  exists  in  the^faci  that, 
if  the  party  in  whose  favor  the  ruling  was  made  is  notified  that  an  ex- 
ception is  taken  and  the  question  is  to  be  revised,  he  can  waive  the  point 
by  admitting  or  withdrawing  the  evidence.  Troy  Iron  &  N.  Factory 
V.  Coming,  6  Blaichf,  328;  Fed,  Cases,  14,196. 

Upon  exceptions  to  the  master's  report  all  previous  interlocutory 
orders  are  open  to  revision  and  the  court  may  change  its  opinion  pre- 
viously expressed  and  dismiss  the  bill.  Foumiquet  v,  Perkins,  16  How. 
82-86.  * 

The  exceptions  to  the  report  need  not  be  formally  overruled  or  al- 
lowed, where  the  final  decree  makes  plain  which  are  allowed  and  which 
disallowed.    Ohver  v,  Piatt,  3  How.  333-412. 

An  assignment  of  error  to  the  decree,  gives  the  right  to  a  hearing  in 
the  appellate  court  upon  an  error  well  assigned,  although  no  exception 
was  filed  to  the  master's  report.  Cable  v,  U.  S.  Life  Ins.  Co.,  Ill  Fed, 
R,  19-26. 


468  RULES    OF    THE    COURTS    OF    EQUITY 

Upon  written  consent  of  the  parties  entered  as  an  order  of  the  court, 
all  questions  of  law  and  fact  may  be  referred  to  a  master  and  his  finding 
is  usually  conclusive.    Kimberly  v.  Arms,  129  U.  S.  512-524. 

The  court  cannot  of  its  own  motion,  or  upon  the  request  of  one  party, 
refer  questions  of  law  to  a  master.    lb.  524. 

In  passing  on  exceptions  to  a  master's  report,  the  exceptions  thereto 
are  to  be  regarded  so  far  only  as  they  are  supported  by  the  statements 
of  the  master,  or  by  evidence  brought  to  the  attention  of  the  court  by 
particular  reference  in  the  exceptions.  Harding  v.  Handy,  11  Wheat. 
103-126. 

Such  testimony  need  not  be  reported  farther  than  it  is  rehed  on  to 
support,  explain,  or  oppose  particular  exceptions.    lb.  127. 

In  the  absence  of  exceptions  there  can  be  no  inquiry  into  the  correct- 
ness of  the  findings  of  fact  in  the  master's  report;  but  the  master's  mis- 
taken apprehensions  of  the  legal  consequences  of  the  fact  reported  may 
be  considered  without  exceptions.    Burke  v.  Davis,  81  Fed.  R.  907-010. 

The  court  will  not  perform  the  work  which  a  master  should  do,  but 
may,  if  it  is  shown  to  be  erroneous,  refer  it  back  to  rectify  any  mistake. 
Chandler  v.  Pomroy,  87  Fed.  R.  262-267. 

Every  presumption  is  in  favor  of  the  correctness  of  the  master's 
decision  on  questions  of  fact.    lb.  266. 

Where  the  reference  does  not  require  the  testimony  reported,  in  the 
absence  of  the  master's  certificate  that  all  the  evidence  taken  was  re- 
ported, his  conclusion  cannot  be  impeached.  Sheffield  &  B.  C.  I.  &  R. 
Co.  V.  Gordon,  151  U.  S.  285-293  (38-167),  Oct.  T.,  1893. 

Exceptions  to  the  report  of  a  master  should  point  out  specifically  the 
errors  relied  upon,  to  apprise  the  opposite  party,  and  that  the  master 
may  have  an  opportunity  to  correct  his  errors  or  reconsider  his  opinion. 
76.290. 

The  presiunptions  are  in  favor  of  the  master's  report  upon  matters  of 
fact.  Yet  if  it  cannot  stand  sciutiny  upon  argument  it  is  entitled  to 
revision  by  the  court.  Webb  v.  Powers,  2  Woodb,  <fc  M.  497;  Fed. 
Cases,  17,323: 

The  findings  of  the  master  are  not  absolutely  binding  upon  the  court , 
yet  they  will  not  be  set  aside  or  modified  in  the  absence  of  some  clear 
error  or  mistake.    Camden  v.  Stuart,  144  U.  S.  104-118. 

General  allegations  of  error  in  the  report  without  pointing  out  the 
particulars  are  clearly  insufficient.  Green  v.  Bishop,  1  Cliff.  186;  Fed. 
Cases,  5,763. 
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Where  a  cause  was  referred  to  a  master  to  take  the  testimony  and 
report  his  findings  of  fact  and  conclusions  of  law  thereon,  unless  some 
obvious  error  has  intervened  in  the  application  of  the  law  or  some  serious 
mistake  has  been  made  in  the  consideration  of  the  evidence,  a  decree 
in  accordance  with  his  findings  should  be  permitted  to  stand.  Crawford 
V.  Neal,  144  U,  S.  585-596. 

But  not  where  such  reference  has  been  made  without  the  agreement 
of  both  parties.    Bosworth  v.  Hook,  77  Fed,  R,  68&-687. 

When  a  reference  of  the  law  and  facts  is  made  upon  motion  of  one  of 
the  parties,  the  master's  finding  has  not  the  force  of  a  verdict  or  the 
report  of  a  referee,  and  on  exceptions  thereto,  the  court  must  determine 
by  its  own  judgment  the  issue  presented.    /&. 

Where  the  parties  have  stipulated  that  the  master  who  takes  the 
proofs  may  report  the  same  "with  his  findings  of  fact  and  conclusions 
of  law  thereon,"  his  findings  are  conclusive  and  binding  upon  the  court, 
so  far  as  they  are  based  upon  conflicting  evidence,  or  the  veracity  of 
witnesses,  or  so  far  as  there  is  evidence  consistent  with  his  findings. 
U.  8.  Trust  Co.  v.  Mercantile  Trust  Co.,  88  Fed,  R,  140-153. 

As  the  case  was  referred  to  a  master  to  report  not  the  evidence  merely, 
but  the  facts  of  the  case  and  his  conclusions  of  law  thereon,  we  think  his 
finding,  so  far  as  it  involves  questions  of  fact,  is  attended  by  a  presump- 
tion of  correctness  similar  to  that  in  the  case  of  a  finding  by  a  referee, 
the  special  verdict  of  a  jury,  the  finding  of  a  Circuit  Court  under  sec. 
649,  Rev.  Stats. ,  or  in  an  admiralty  case  appealed  to  this  court.  In 
neither  of  these  cases  is  the  finding  absolutely  conclusive,  as  if  there  be 
no  testimony  tending  to  support,  it;  but  so -far  as  it  depends  on  conflict- 
ing testimony,  or  upon  the  credibility  of  witnesses,  or  so  far  as  there  is 
any  testimony  consistent  with  the  finding,  it  must  be  treated  as  un- 
assailable. Davis  V.  Schwartz,  155  17.  S.  631-636  (39-293),  Oct.  T., 
1894. 

Where  reference  has  been  had  upon  both  fact  and  law  a  party  may 
file  exceptions  to  the  master's  report  as  to  the  conclusions  of  law  after 
the  report  has  been  filed  in  court.  Home  L.  &  C.  Co.  v.  McNamara, 
111  Fed.  R.  822-827. 

Where  by  consent  a  cause  is  referred  to  a  master  to  make  findings  of 
fact  and  conclusions  of  law,  exceptions  to  his  findings  of  fact  should  be 
first  submitted  to  the  master  for  his  consideration  and  action  so  that 
he  may  know  in  what  particulars  his  report  is  objectionable  and  be 
enabled  to  reconsider  his  opinion  and  correct  his  errors.  McNamara  v. 
Home  L.  &  C.  Co.,  105  Fed.  R.  202-204. 

Where  the  master  submitted  a  draft  report  to  counsel  of  the  respec- 
tive parties,  exceptions  to  such  report  are  not  waived  by  failure  to  file 
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the  same  with  the  master,  but  exceptions  to  the  principal  finding  may 
be  filed  in  the  court.    Jennings  v.  Dolan,  29  Fed.  R.  861-862. 

It  is  not  necessary  that  exceptions  should  specifically  point  out  the 
imconstitutionahty  of  an  act  under  which  the  master  has  given  priority 
to  certain  claims.  Fidelity  Ins.  &  S.  D.  Co.  v.  Shenandoah  Iron  Co., 
42  Fed,  R.  372-374. 

Under  Rule  83  parties  have  one  month  from  the  time  of  the  filing  of  a 
master's  report  to  file  exceptions  thereto.  Stating  that  Story  v.  Living- 
ston, 13  Pet.  359,  is  not  authority,  as  it  was  decided  before  the  present 
rules  of  practice  were  promulgated.    Ih.  374. 

No  decree  can  be  rendered  upon  the  proofs  upon  matter  not  charged 
in  the  bill,  any  more  than  upon  a  case  alleged  but  not  proved.  Baldwin 
V.  Liverpool  &  L.  &  G.  Ins.  Co.,  124  Fed.  R.  206-208. 

Rule  LXXXIV 

And,  in  order  to  prevent  exceptions  to  reports  from  being 
Rule  as  to  costs,  when   filed   foF  frivolous  causes,   OF  foF  mere 

exceptions  overruled  or      ,   ,  ,  , 

aUowed.  delay,  the  party  whose  exceptions  are 

overruled  shall,  for  every  exception  overruled,  pay  costs 
to  the  other  party,  and  for  every  exception  allowed  shall 
be  entitled  to  costs;  the  costs  to  be  fixed  in  each  case  by  the 
court,  by  a  standing  rule  of  the  Circuit  Court. 

Promulgated  Mar.  2,  1842,  1  Hoto.  bcviii. 

Decisions 

Solicitor's  fees  are  not  included  in  the  term  "costs"  in  Rule  84. 
Garretson  v.  Clark,  17  Blaichf.  256;  Fed.  Cases,  5,249. 

In  equity  the  court  has  a  discretion  as  to  the  costs,  and  may  impose 
them  all  upon  one  party  or  may  divide  them  in  such  manner  as  it  sees 
fit.    Kittredge  v.  Race,  92  U.  S.  116-121. 

Rule  LXXXV — Decrees 

Clerical  mistakes  in  decrees  or  decretal  orders,  or  errors 
When  clerical  mistakes   arising  from  any  accidental  slip  or  omis- 

may  be  corrected  in  de-       .  j  .  •  i     <-  « 

crees  without  a  hearing,  sion,  may,  at  any  time  before  an  actual 
enrollment  thereof,  be  corrected  by  order  of  the  court  or  a 
judge  thereof,  upon  petition,  without  the  form  or  expense 
of  a  rehearing. 

Promulsated  Mar. -2,  1842,  1  Hotc.  Ixviii. 
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DecisionB 

Decrees  are  deemed  to  be  enrolled  as  of  the  term  when  rendered. 
Whiting  V.  Bank,  13  Pet.  6-13;  Dexter  v.  Arnold,  6  Mason,  303;  Fed. 
Cases,  3,856. 

Although  the  decree  is  not  according  to  the  bill,  it  can  only  be  cor- 
rected after  the  term  by  bill  of  review.  So  Heldf  where  a  decree  directed 
the  sale  of  land  not  described  in  the  bill.  Robinson  v.  Rudkins,  28  Fed. 
R.S. 

Where  it  is  apparent  that  the  decree  rendered  by  another  judge 
should  have  been  as  petitioner  claims,  yet  as  the  error  may  have  been 
judicial  and  not  clerical,  that  fact  will  not  justify  an  alteration  of  the 
decree  after  term.    Hicklin  v.  Marco,  64  Fed.  R.  609-610. 

It  is  within  the  power  of  the  court  to  correct  clerical  error  in  its  own 
decrees  at  any  time,  and  it  may  ascertain  the  existence  of  alleged  errors 
by  any  satisfactory  evidence,  the  judge's  docket,  his  recollection,  or 
other  evidence.    lb.  609. 

A  decree  is  usually  considered  as  final  after  the  end  of  the  term  at 
which  it  is  rendered,  when  there  is  no  special  minute  to  the  contrary. 
Jenkins  v.  Eldridge,  1  Woodb.  <fc  Af.  61;  Fed.  Cases,  7,269. 

A  decree  of  foreclosure  and  sale  is  not  final  for  an  appeal  where  the 
amount  due  upon  the  debt  remains  to  be  determined.  Railroad  Co. 
V.  Swasey,  23  WaU.  405-410. 

Rule  LXXXVI 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor 
answer,  nor  other  pleadings,  nor  any  part  ^^^  ^^^  to  contain 
thereof,  nor  the  report  of  any  master,  p*e»<i»°«»' 
nor  any  other  prior  proceeding,  shall  be  recited  or  stated 
in  the  decree  or  order;  but  the  decree  and  order  shall  begin, 
in  substance,  as  follows:  ''This  cause  came  on  to  be  heard 
(or  to  be  further  heard,  as  the  case  may  be)  at  this  term, 
and  was  argued  by  counsel;  and  thereupon,  upon  considera- 
tion thereof,  it  was  ordered,  adjudged,  and  decreed  as  fol- 
lows, viz:"  [Here  insert  the  decree  or  order.] 

Promulsated  Mar.  2,  1842.  1  How.  Ixyiil 

Decisions 

Hdd,  it  is  proper  for  the  court  to  announce  in  an  interlocutory  decree 
the  opinion  it  has  formed  as  to  the  rights  of  the  parties,  and  await  a 
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master's  report  upon  matters  of  account  before  final  decree.    Foigay  v. 
Ck)nrad,  6  How.  201-206. 

So  held  in  a  foreclosure  suit.  Railroad  Co.  v.  Swasey,  23  Wall.  405- 
411. 

Under  Rule  86  the  decree  may  state  conclusions  of  fact  as  well  as  of 
law  and  often  does  so.    Putnam  v.  Day,  22  Wall.  60-67. 

Under  the  English  practice  the  decree  always  recites  the  substance 
of  the  bill  and  answer  and  pleadings;  but  under  the  rules  prescribed 
by  the  Supreme  Court,  the  decree  does  not,  and  generally  does  not 
recite  the  facts  on  which  the  decree  is  founded.  Whiting  v.  The  Bank, 
13  Pet.  6-13. 

This  diflference  is  important  to  note  in  applying  the  rule  that  no  biU 
of  review  lies  for  errors  of  law,  except  where  such  errors  are  apparent 
on  the  face  of  the  decree.  In  America  the  error  must  be  apparent  on 
the  record,  which  includes  the  bill,  answer,  and  other  pleadings,  to- 
gether with  the  decree.    lb.  14. 

Adverse  interests  as  between  codefendants  may  be  passed  upon  and 
decided,  and  if  the  parties  have  had  a  hearing  and  an  opportimity  of 
asserting  their  rights,  they  are  concluded  by  the  decree  as  far  as  it 
affects  rights  presented  to  the  court,  and  passed  upon  by  its  decree. 
Corcoran  v.  Chesapeake,  etc.,  Canal  Co.,  94  U.  S.  741-744. 

A  decree  against  an  infant  made  by  consent  of  counsel  though  un- 
usual, if  made  without  fraud  or  collusion  is  binding  upon  the  infant, 
and  cannot  be  set  aside  by  rehearing,  appeal,  or  review,  the  infant  being 
usually  bound  by  acts  done  in  good  faith  by  his  solicitor  or  counsel  in 
the  course  of  the  suit,  to  the  same  extent  as  a  person  of  full  age.  Thomp- 
son V.  Maxwell  Land  Grant  Co.,  168  U.  S.  451-463. 

When  asked  in  a  subsequent  bill  to  enforce  a  prior  decree  obtained 
by  consent,  the  court  has  a  right  to  decline  to  treat  such  consent  decree 
as  res  ad  judicata.  Lawrence  Mfg.  Co.  v.  Janesville  Mills,  138  U.  S.  552— 
562. 

Rule  LXXXVII — Gvxirdians  and  Prochein  Amis 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by 
How  guardians  ad  litem  ^^e  court,  OF  by  any  judge  thereof,  for 
appointed.  infants  or  other  persons  who  are  under 

guardianship,  or  otherwise  incapable  to  sue  for  themselves. 

Who  may  sue  by  guard-   ^11  infants  and  Other  persons  so  incapable 
iana  or  procA^n  amta.       ^^y  g^^  \^y  ^j^^jj.  guardians,  if  any,  or 

by  their  prochein  amis;  subject,  however,  to  such  orders  as 
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the  court  may  direct  for  the  protection  of  infants  and  other 
persons. 

Promulcated  Mar.  2,  1842,  1  How.  Ixviii 

Decisions 

A  decree  against  a  woman  shown  by  the  bill  to  be  both  a  minor  and 
feme  covert  will  be  reversed  where  no  appearance  by  or  for  her  was 
entered,  and  no  guardian  ad  litem  was  appointed.  O'Hara  v.  MacCon- 
neU,  93  U.  S.  150-152. 

The  duty  of  watching  over  the  interests  of  infants  devolves  in  great 
measure  upon  the  court.  While  not  reversible  error,  it  excites  attention 
where  the  record  shows  infants  had  parents  and  a  stranger  is  appointed 
guardian  ad  litem.    Bank  v.  Ritchie,  8  Pet.  128-144. 

Such  guardian  may  not  be  appointed  without  bringing  the  minors 
into  court  or  issuing  a  commission  for  the  purpose.  The  adversary 
counsel  should  not  be  £^lowed  to  name  the  guardian.    lb.  144. 

Even  if  the  answer  of  the  guardian  consents  to  the  decree,  the  court 
should  satisfy  itself  as  to  the  facts.    lb.  144. 

Where  infants  answer  by  a  guardian  ad  litem  submitting  their  rights 
to  the  protection  of  the  court,  it  is  the  court's  duty  to  give  the  minors 
the  benefit  of  the  statute  of  limitations.  White  v.  Miller,  158  U.  S.  128- 
146  (39-927),  Oct.  T.,  1894. 

In  a  suit  concerning  the  wife's  property,  where  the  wife  in  the  plead- 
ings is  treated  as  the  party  in  interest,  the  bill  being  sworn  to  by  her, 
the  husband's  name  may  be  used  as  her  next  friend.  Bien  v.  Heath, 
6  How.  228-239. 

Where  the  wife  complains  of  the  hui^band  and  asks  relief  against  him 
she  must  use  the  name  of  some  other  person  in  prosecuting  the  suit, 
but  where  the  acts  of  the  husband  are  not  complained  of,  he  would  seem 
to  be  the  most  suitable  person  to  unite  with  her  in  the  suit.    lb.  240. 

Whether  the  husband  is  joined  with  the  wife,  or  she  sues  by  him  as 
her  next  friend,  is  a  matter  of  practice,  within  the  discretion  of  the 
court.    lb.  240. 

The  husband  may  be  permitted  to  join  with  the  wife,  although  there 
is  no  prayer  for  his  relief.    Douglas  v.  Butler,  6  Fed.  R.  228. 

A  married  woman  must  sue  and  be  sued  jointly  with  her  husband, 
unless  she  claims  a  right  in  opposition  to  him,  in  which  case  her  next 
friend  with  her  consent  may  exhibit  a  bill  in  her  behalf,  and  her  husband 
be  made  a  party  defendant.    Taylor  v.  Holmes,  14  Fed.  R.  498-513. 
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Rule  LXXXVIII 

Every  petition  for  a  rehearing  shall  contain  the  special 
What  petition  for  re-  matter  or  cause  on  which  such  rehearing 
hearing  shaU  contain,  is  applied  f  OF,  shall  be  signed  by  counsel, 
and  the  facts  therein  stated,  if  not  apparent  on  the  record, 
shall  be  verified  by  the  oath  of  the  party  or  by  some  other 
When  rehearing  will  not  person.  No  hearing  shall  be  granted 
be  granted.  after  the  term  at  which  the  final  decree 

of  the  court  shall  have  been  entered  and  recorded,  if  an 
appeal  lies  to  the  Supreme  Court.  But  if  no  appeal  lies, 
the  petition  may  be  admitted  at  any  time  before  the  end  of 
the  next  term  of  the  court,  in  the  discretion  of  the  court. 

Promulgated  liar.  2,  1842,  1  How.  Ixix. 

Decisions 

If  a  petition  for  rehearing  is  presented,  a  motion  therefor  made  in 
season  and  entertained  by  the  court,  the  time  limited  for  a  writ  of  error 
or  appeal  does  not  begin  to  run  until  the  petition  or  motion  is  disposed 
of.  Aspen  M.  &  S.  Co.  v.  BilUngs,  150  U,  S.  31-36  (37-988),  Oct.  T., 
1893. 

In  such  case  although  the  decree  may  be  entered  in  form,  such  entry 
does  not  discharge  the  parties  from  attendance  in  the  cause;  they  are 
bound  to  follow  the  petition  for  rehearing  until  disposed  of.    76.  36. 

Rule  88  construed  to  mean  that  application  must  be  made  for  re- 
hearing during  the  term,  which  being  entertained  the  decree  is  thereby 
prevented  from  passing  beyond  the  control  of  the  court,  which  may 
grant  or  deny  the  rehearing  after  the  term.    76.  37. 

Rehearings  after  a  decree  are  not  a  matter  of  right,  but  rest  in  the 
sound  discretion  of  the  court.  Daniel  v.  Mitchell,  1  Story ,  198;  Fed, 
Cases,  3,663. 

Where  petitioned  for  on  the  ground  of  newly-djscovered  evidence  they 
are  governed  by  the  same  consideration  as  cases  where  leave  is  asked 
to  file  a  bill  of  review  after  a  decree,  upon  like  ground.    7&. 

A  mistake  of  law  by  counsel,  as  to  the  pertinency  or  force  of  the  evi- 
dence, is  not  ground  for  rehearing.  Baker  v.  Whiting,  1  Story,  218; 
Fed.  Cases,  786. 

A  rehearing  will  not  be  granted  on  the  ground  of  new  evidence,  where 
the  party  could  by  reasonable  inquiry  and  diligence  have  obtained  it 
before  the  final  hearing.    Ih. 

Where  rehearing  on  the  ground  of  newly-discovered  evidence  is 
granted  it  will  be  upon  the  filing  of  a  supplemental  bill.    lb. 
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That  testimony  fully  considered  is  applied  in  an  argument  to  one 
point,  and  by  the  court  applied  to  another,  is  not  ground  for  a  rehearing. 
Hunter  v,  Marlboro,  2  Woodb,  &  M,  168;  Fed,  Cases,  6,908. 

An  application  for  a  rehearing  must  usually  state  some  reason  that 
would  constitute  good  ground  for  a  new  trial  at  conmion  law.    lb. 

It  is  not  ground  for  a  new  hearing  that  some  of  the  evidence  is  not 
referred  to  in  the  opinion  of  the  court,  if  it  was  argued  by  counsel  and 
considered  by  the  court.  Bently  v.  Phelps,  3  Woodb.  <S:  M.  403;  Fed. 
Cases,  1,332. 

Rehearings  in  equity  are  pnly  allowed  where  some  plain,  obvious,  and 
palpable  error  or  omissions,  or  mistake  has  been  made,  or  where  some- 
thing material  to  the  decree  is  brought  to  the  notice  of  the  court  which 
has  before  escaped  its  attention.  Jenkins  v.  Eldredge,  3  Story ,  299;  Fed, 
Cases,  7,267. 

A  rehearing  will  not  be  granted  upon  a  certificate  of  counsel  stating 
errors  of  law  generally,  and  not  pointing  out  any  specific  mistake, 
except  that  the  court  came  to  a  wrong  conclusion.  Tufts  v.  Tufts,  3 
Woodb.  &  M.  426;  Fed.  Cases,  14,232. 

The  provisions  of  Rule  88  are  more  liberal  than  the  practice  which 
preceded  it,  bub  the  Supreme  Court  did  not  mean  to  adopt  the  English 
practice  on  the  subject.  Emerson  v.  Da  vies,  1  Woodb.  <fc  M.,  21 ;  Fed. 
Cases,  4,437. 

If  the  affidavits  filed  in  support  of  the  motion  show  that  the  newly- 
discovered  evidence  is  merely  cumulative,  a  rehearing  will  be  denied. 
Rogers  v.  Marshall,  13  Fed.  R.  59. 

Where  the  newly-discovered  evidence  would  not  have  varied  the  de- 
cree, a  rehearing  will  be  denied.     Adair  v.  Thayer,  7  Fed.,  R.  920. 

To  grant  a  new  hearing  on  newly-discovered  evidence,  the  evidence 
offered  should  of  itself  be  such  as  to  make  it  probable  that  its  intro- 
duction would  change  the  result.  Munson  v.  The  Mayor,  11  Fed.  B. 
72-73. 

The  burden  is  upon  the  applicant  to  show  that  the  omission  to  pro- 
duce the  testimony  was  not  due  to  negligence,  and  that  he  could  not  by 
proper  diligence  and  inquiry  have  obtained  knowledge  of  its  existence 
before  the  decree.    Gilette  v.  Bate  Refrigerating  Co.,  12  Fed.  R.  108-110. 

The  facts  and  circumstances  must  be  set  out  so  that  the  court  can 
draw  its  own  conclusions.    lb. 

The  Circuit  Court  has  no  power  to  set  aside  its  decrees  on  motion 
after  the  term  at  which  they  are  rendered.  McMicken  v.  Perin,  18 
How.  607-511. 
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The  decisions  of  the  courts  of  England  and  of  the  American  States 
have  no  force  in  the  Federal  court  upon  the  question,  since  Rule  88  is 
imperative.    Scott  v.  Hore,  1  Hughes,  163;  Fed.  Cases,  12,535. 

A  decree  rendered  by  default,  because  of  the  neglect  of  counsel  can- 
not be  opened  on  a  motion  for  rehearing.    lb. 

An  exception  to  the  general  rule  that  the  jurisdiction  of  the  court 
over  its  decrees  terminates  with  the  close  of  the  term  at  which  they 
were  rendered,  is  made  by  Rule  88  in  cases  where  no  appeal  lies.  Moelle 
V.  Sherwood,  148  U,  S.  21-26. 

Where  no  appeal  lies,  a  rehearing  may  be  granted  if  filed  before  the 
end  of  the  next  term  after  the  final  decree.  Clarke  v,  Threlkeld,  2 
Crunch  C.  C.  408;  Fed.  Cases,  2,865. 

The  effect  of  Rule  88  is  to  deprive  the  court  of  the  power  to  grant  a 
rehearing  after  the  lapse  of  the  term  next  succeeding  the  entry  of  the 
final  decree.    Glenn  v.  Dimmock,  43  Fed.  R.  550-551. 

If  the  petition  for  rehearing  be  filed  during  the  term,  the  court  re- 
tains jurisdiction  over  the  case  and  may  subsequently  decide  upon  the 
application.  Giant  Powder  Co.  v.  California  V.  P.  Co.;  5  Fed.  R.  197- 
202. 

The  petition  is  not  an  ex  parte  proceeding.  It  can  only  be  presented 
on  notice,  and  only  considered  after  the  other  side  have  had  an  oppor- 
tunity to  answer  it.    lb.  199. 

The  practice  in  this  country  is  essentially  different  from  the  old 
practice  in  the  English  courts,  where  on  petition,  approved  by  the 
certificate  of  two  counsel,  leave  was  granted  almost  as  a  matter  of 
course.    lb.  200. 

The  application  for  rehearing  must  be  made  to  the  court  which 
rendered  the  decree.  An  appellate  court  cannot  on  motion  set  aside 
the  decree  of  the  court  below  and  grant  a  rehearing.  Roemar  v.  Simon, 
91  U.  S.  149  (23-267). 

The  application  to  the  court  below  cannot  be  made  after  the  term 
at  which  the  decree  was  rendered.    lb.  150. 

The  granting  or  refusing  a  rehearing  rests  in  the  sound  discretion  of 
the  court  rendering  the  decree  and  furnishes  no  ground  for  an  appeal. 
BuflSngton  v.  Harvey,  95  U.  S.  99-100. 

Where  it  is  the  practice  to  keep  the  term  of  court  open  until  the  statu- 
tory time  has  arrived  to  open  the  next  term,  a  petition  for  rehearing, 
filed  before  the  term  at  which  the  decree  was  rendered  has  been  ad- 
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joumed  "sine  die"  is  within  the  time  prescribed  by  Rule  88.    First 
National  Bank  v,  Woodnim,  86  Fed.  R,  1004-1005. 

A  motion  to  reopen  the  decree  and  take  further  evidence  and  reargue 
the  case  is  not  a  motion  for  a  rehearing,  and,  therefore,  is  not  governed 
by  the  strict  rules  which  apply  to  rehearings,  teclmically  so  called,  but 
is  rather  a  motion  addressed  to  the  discretion  of  the  court  with  reference 
to  the  order  of  trial.  So  held  in  a  suit  for  infringement  of  patent  where 
a  decree  for  injunction  and  an  account  had  been  rendered.  Campbell, 
P.  P.  &  Mfg.  Co.  V,  Marden,  70  Fed,  R.  339-340. 

The  court  has  full  power  over  its  decrees  to  amend,  correct,  or  vacate 
them  during  the  term  at  which  they  are  rendered.  Doss  v.  Tyack,  14 
How.  297-313. 

A  party  taking  a  lease  from  a  receiver  must  be  deemed  to  have  knowl- 
edge that  the  court  has  full  power  to  vacate  any  decree  it  has  made 
during  the  term  at  which  it  was  rendered.  Henderson  v.  Carbondale 
Coal  &  C.  Co.,  140  U,  S,  25-40. 

Where  a  decree  dismissing  a  bill  for  infringement  of  patent  is  reversed, 
and  on  the  mandate  a  decree  for  an  accounting  is  made  thereafter  by 
the  lower  court,  that  court  may  afterwards  allow  amendments  to  the 
pleadings  and  grant  a  rehearing  for  the  introduction  of  newly-discovered 
evidence.    C.  A.  Potts  &  Co.  v.  Creager,  71  Fed.  R.  574-576. 

That  the  Circuit  Court  retains  jurisdiction  of  the  cause  for  the  purpose 
of  enforcing  all  the  provisions  of  its  decree  rendered,  and  passing  the 
accounts  of  and  discharging  a  receiver,  does  not  warrant  it  to  take  juris- 
diction of  a  bill  of  review  for  apparent  errors  brought  after  the  time 
limited  by  statute  for  taking  an  appeal.  Chamberlain  v.  Peoria,  D.  & 
E.  R.  Co.,  118  Fed.  R.  32-34. 

Equity  Rule  88  concerns  only  petitions  for  rehearing  filed  prior  to  the 
taking  of  an  appeal;  it  does  not  apply  to  the  filing  of  a  supplemental  bill 
in  the  nature  of  a  bill  of  review.  In  re  Gamewell  Fire  A.  Telegraph  Co., 
73  Fed.  R.  908-910. 

The  bill,  answer,  and  other  pleadings,  together  with  the  decree,  con- 
stitute the  record  of  the  case.    Whiting  v.  The  Bank,  13  Pet.  14. 

When  a  decree  of  the  Circuit  Court  has  been  decided  on  appeal,  that 
court  cannot  vary  the  decree  rendered  in  the  appellate  court,  nor  ex- 
amine it  for  any  other  purpose  than  execution,  nor  give  any  other  or 
further  relief,  nor  review  it  even  for  apparent  error  upon  any  matter 
decided  on  appeal.  In  re  Sandford  Fork  and  Tool  Co.,  160  U.  S.  247- 
255. 
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But  the  Circuit  Court  may  consider  and  decide  any  matters  left  open 
by  the  mandate  of  the  appellate  court,  and  its  decisions  of  such  matters 
may  be  reviewed  by  a  new  appeal.    lb.  256. 

A  decree  entered  on  report  of  a  master  fixing  the  amoimt  and  priority 
of  claims  against  an  insolvent  corporation  and  ordering  a  distribution 
of  a  fund,  is  a  final  decree,  from  which  an  appeal  lies,  and,  under  Rule  88 
a  petition  for  rehearing  cannot  be  entertained  by  the  Circuit  Court  after 
the  term  at  which  the  decree  was  entered,  although  a  portion  of  the 
fund  ordered  to  be  distributed  is  still  in  the  registry  of  the  Court. 
Halstead  v.  Forest  Hill  Co.,  109  Fed.  R.  820-822. 

To  the  same  effect,  Hoffman  v,  Knox,  50  Fed.  R.  484-:489. 

Where  an  appellate  court  gives  permission  to  apply  to  the  trial  court 
to  file  a  bill  of  review  it  may  pass  upon  the  questions,  and  determine 
the  parties'  right  to  file  a  bill  of  review,  or  it  may  grant  permission  and 
leave  the  trial  court  to  pass  upon  its  duty  to  give  or  refuse  leave  to  file 
the  bill.    Board  of  Councihnen  v.  Deposit  Bank,  120  Fed.  R.  165-172. 

The  proper  remedy  where  the  court  strikes  out  claims  under  sec.  big 
of  the  Bankruptcy  Act  of  1898  is  by  appeal,  and  not  a  petition  for  re- 
vision.   In  re  Dickson,  111  Fed.  R.  726-729. 

Rule  LXXXIX 

The    Circuit    Courts    (both    judges    concurring    therein) 

Circuit  Courts  may  ^^^y  make  any'  other  and  further  rules 
make  further  ruiea.  ^^^  regulations  for  the  practice,  pro- 
ceedings, and  process,  mesne  and  final,  in  their  respective 
districts,  not  inconsistent  with  the  rules  hereby  prescribed, 
in  their  discretion,  and  from  time  to  time  alter  and  amend 
the  same. 

Promulgated  Mar.  2,  1842,  1  Hovo.  Ixix. 

Decisions 

Authority  was  conferred  by  sec.  17  of  the  Judiciary  Act  (Sept.  24, 
1789,  1  Stat.  L.  83)  upon  all  the  courts  of  the  United  States  to  make  all 
necessary  rules,  provided  such  rules  are  not  repugnant  to  law.  Pome- 
roy's  Lessee  v.  Bank,  1  WaU.  592-599  (17-640),  Dec.  T.,  1863. 

The  rules  prescribed  by  the  Supreme  Court  are  obligatory  on  the 
Circuit  Courts,  but  every  court  of  equity  possesses  the  power  to  mould 
its  rules  in  relation  to  the  time  and  manner  of  appearing  and  ansiivering 
80  as  to  prevent  the  rule  from  working  injustice.    The  rules  prescribed 
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were  not  intended  to  deprive  the  courts  from  exercising  a  sound  dis- 
cretion in  enlarging  the  time  prescribed  by  the  rules,  whenever  it  shall 
appear  that  the  purposes  of  justice  require  it.  Poultney  v.  City  of  La- 
fayette, 12  Pet,  472-475.       ' 

The  Circuit  Court  may,  in  any  manner  not  inconsistent  with  any  law 
of  the  United  States  or  with  any  rule  prescribed  by  the  Supreme  Court, 
regulate  its  own  practice  to  advance  justice.  Steam  Stone  Cutter  Co. 
V.  Jones,  13  Fed.  R,  567-581. 

The  prescribing  of  this  body  of  rules  by  the  Supreme  Court  does  not 
exclude  other  rules  by  the  Circuit  Courts,  as  to  matters  not  actually 
covered  by  the  rules  prescribed  by  the  Supreme  Court.  Van  Hook  v, 
Pendleton,  2  BJatchf,  C.  C.  85;  Fed.  Cases,  16,852. 

The  mode  of  conducting  trials,  the  order  of  introducing  evidence,  and 
the  times  when  it  is  to  be  introduced,  are  properly  matters  belonging  to 
the  practice  of  the  Circuit  Courts,  unless  fixed  general  rules  have  been 
prescribed  und^r  the  authority  of  the  Act  of  Congress.  A  case  at  law. 
Phila.  &  Trenton  R.  Co.  v.  Stimpson,  14  Pet.  448-463. 

No  practice  of  the  Circuit  Court,  inconsistent  with  the  rules  prescribed, 
can  be  admitted  to  control  them.  Bank  of  the  U.  S.  v.  White,  8  Pet. 
262-269. 

The  fact  that  one  judge  may  not  dispense  with  rules  made  \mder  a 
statute  by  the  whole  court,  nor  a  court  dispense  with  a  rule  or  order 
prescribed  by  a  statute  itself,  is  not  inconsistent  with  the  power  of  the 
court  to  enlarge  the  time  prescribed  for  an  answer,  or  allow  a  plea  to  be 
filed  after  the  time  fixed  by  the  rules.  Wallace  v.  Clarke,  3  Woodb.  & 
M.  359;  Fed.  Cases,  17,098. 

Rule  89  expressly  authorizes  the  several  Circuit  Courts  to  alter  or 
add  to  that  kind  of  the  rules  prescribed,  in  a  nianner  not  inconsistent 
with  them.    Ih. 

All  rules  are  established  to  facilitate  and  promote  justice  and  not  to 
embarrass  and  defeat  it,  and  may  be  departed  from  in  matters  of  taking 
evidence,  in  the  discretion  of  the  court.  Russell  v.  McLellan,  3  Woodb.  & 
M.  157;  Fed.  Cases,  12,158. 

The  Circuit  Court  has  not  the  authority  to  rescind  a  rule  adopted  by 
the  Supreme  Court  for  the  government  of  its  practice  in  chancery. 
Jenkins  v.  Greenwald,  1  Bond,  126;  Fed.  Cases,  7,270. 

» 

No  Circuit  nor  District  Court  has  power  to  adopt  a  practice  incon- 
sistent with  the  rules  prescribed  by  the  Supreme  Court,  nor  to  disregard 
their  provisions.    Northwestern  M.  L.  Ins.  Co.  v.  Keith,  77  Fed.  R.  374. 
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Rule  89  applies  only  to  forms  of  proceedings  and  modes  of  practice, 
and  does  not  authorize  the  adoption  by  a  Circuit  Court  of  a  State  law 
defining  the  rights  and  obligations  of  parties  to  an  injunction  bond. 
Bein  v.  Heath,  12  How,  168-178. 

Any  rule  prescribed  by  the  Circuit  Court  in  violation  of  the  rules 
prescribed  by  the  Supreme  Court,  is  a  nullity.  Tke  only  modifications 
or  additions  which  can  be  made  by  the  Circuit  Court  in  such  xules  are 
such  as  shall  not  be  inconsistent  with  the  rules  prescribed  by  the 
Supreme  Court.    Story  v.  Livingston,  13  Pet.  359-368. 

No  rule  made  by  a  district  judge  will  be  recognized  as  binding  by 
the  Supreme  Court,  unless  made  by  the  District  Court  exercising  Cir- 
cuit Court  powers.    Amis  v.  Smith,  16  Pet.  303^14. 

A  party  who  claims  a  legal  title  must  proceed  at  law,  and  a  party 
whose  title  is  equitable  must  follow  the  forms  and  rules  of  equity  pre- 
scribed by  the  Supreme  Court  under  authority  of  the  Act  of  Aug.  23, 
1842,  sec.  917,  Reo.  Stats.  Hart  v.  Hollingsworth,  100.  U.  S.  100-103 
(25-571),  Oct.  T.,  1879. 

Although  a  party  may  have  waived  matters  of  form  by  going  to  a 
hearing  in  an  action  brought  on  the  law  side  of  the  court,  if  the  action 
is  strictly  in  equity  he  has  a  right  to  insist  on  the  provisions  of  the  Proc- 
ess Act  of  1792,  re-enacted  as  sec.  913,  Rev.  Stats.,  by  which  the  blending 
of  equitable  and  legal  causes  of  action  in  one  suit  is  prohibited.    lb.  103. 

Rule  XC 

In  all  cases  where  the  rules  prescribed  by  this  court  or  by 
Where  practice  of  the   the    Circuit    Court    do    not    applv,    the 

High  Court  of  Chancery  .  r    xu       i-i-         -j.    m         x       iT    n     i_ 

obtains.  practice   of  the  Circuit  Court  shall   be 

regulated  by  the  present  practice  of  the  High  Court  of  Chan- 
cery in  England,  so  far  as  the  same  may  reasonably  be  ap- 
plied consistently  with  the  local  circumstances  and  local 
conveniences  of  the  district  where  the  court  is  held,  not  as 
positive  rules,  but  as  furnishing  just  analogies  to  regulate 
the  practice. 

Prom\ilgated  Mar.  2.  1842,  1  How.  box. 

Decisions 

The  first  edition  of  Daniels'  Chancery  Practice,  published  in  1837,  and 
the  second  edition  of  Smith's  Chancery  Practice,  published  in  the  same 
year,  are  declared  to  be  the  most  authoritative  works  on  chancery  prac- 
tice in  use  in  1842,  when  the  equity  rules  prescribed  by  the  Supreme 
Court  were  adopted.    Supplemented  by  the  general  orders  made  in  1841 
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they  exhibit  the  "present  practice"  adopted  by  Rule  90  as  the  stand- 
ard, where  the  rules  prescribed  do  not  apply.  Note  to  Thompson  v. 
Wooster,  114  U.  S.  112  (29-107). 

The  rules  prescribed  by  the  Supreme  Court  do  not  purport  to  regulate 
all  the  points  of  practice.  They  are  intended  to  facilitate  practice. 
Therefore  a  practice  obtaining  in  the  English  chancery,  not  inconsistent 
with  the  rules,  which  assists  in  relieving  the  court  and  parties,  is  deemed 
adopted  by  Rule  90.  Stevens  v.  Missouri,  K.  &  T.  R.  Co.,  104  Fed.  R. 
935. 

The  practice  of  the  High  Court  of  Chancery  is  to  be  applied  not  as 
controlling,  but  simply  as  furnishing  just  analogy  to  regulate  the  prac- 
tice of  the  Circuit  Courts,  and  does  not  in  any  way  affect  the  question  of 
their  jurisdiction.    Lewis  v.  Shainwald,  48  Fed.  R.  492-493. 

Rule  90  adopts  the  English  practice  as  it  was  known  and  imderstood 
in  1842  at  the  time  this  rule  was  ordained.  Badger  v.  Badger,  1  Cliff, 
237;  Fed.  Cases,  717. 

State  regulations  to  the  extent  that  they  define  the  rules  of  property 
are  regarded  as  furnishing  the  rule  of  decision  in  suits  at  common  law; 
but  they  do  not  control  or  affect  the  process  or  practice  of  the  Federal 
courts.    Wajrman  v.  Southard,  10  Wheat.  1-42. 

In  the  Federal  court  the  equity  practice,  when  not  controlled  by  the 
Act  of  Congress  or  the  rules  prescribed  by  the  Supreme  Court,  is  in 
general  regulated  by  the  chancery  practice  as  it  existed  in  England 
prior  to  the  adoption  of  what  is  called  the  new  rules.  Goodyear  v. 
Providence  Rubber  Co.,  2  Cliff.  351;  Fed.  Cases,  5,583. 

A  practice  obtaining  in  the  English  chancery  not  expressly  or  ob- 
viously inconsistent  with  the  rules  prescribed  by  the  Supreme  Court  and 
which  tends  strongly  in  the  direction  of  abbreviating  litigation  and 
relieving  the  parties  and  the  court  from  unnecessary  proceedings, 
should  be  deemed  as  adopted  by  Rule  90.  Emma  Silver  Mining  Co. 
V.  Enmia  Silver  Mining  Co.,  1  Fed.  R.  39-44. 

The  practice  of  the  High  Court  of  Chancery  in  England  and  not  that 
of  the  Court  of  Exchequer  furnishes  the  basis  of  the  equity  practice  of 
the  courts  in  the  United  States.  Smith  v.  Bumham,  2  Sumn.  612; 
Fed.  Cases,  13,018. 

Held,  under  Rule  90  that  where  it  was  consistent  with  the  local 
circumstances  and  State  laws  governing  the  rights  of  married  women, 
it  was  proper  to  allow  a  married  woman  to  maintain  a  suit  in  her  own 
name  for  infringement  of  a  patent,  without  joinder  of  her  husband. 
Lorrilard  v.  Standard  Oil  Co.,  2  Fed.  R.  902-904. 

31 
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Rule  90,  where  none  other  applies,  does  not  regulate  the  practice  of 
the  Circuit  Court  by  that  of  the  High  Court  of  Chancery  in  England 
throughout,  or  require  it  to  be  adopted  without  qualifications,  but  only 
so  far  as  consistent  with  local  circumstances  and  local  convenience. 
Emerson  v,  Davies,  1  Woodb,  <fe  Af.  21;  Fed.  Cases,  4,437. 

Although  the  rule  of  the  State  court  places  an  answer  on  the  same 
footing  as  a  plea,  the  courts  of  the  United  States,  not  being  governed 
or  controlled  by  the  practice  of  State  courts,  imless  adopted  by  some 
law  of  the  United  States,  or  some  rule  of  court  made  in  pursuance  of  an 
Act  of  Congress,  can  give  such  answer  only  the  effect  which  it  had  imder 
the  English  chancery  practice,  by  which  an  answer  is  required  to  be  put 
in  under  oath  and  is  received  as  evidence  so  far  as  it  is  responsive  to  the 
bill.    Pomeroy  v.  Manin,  2  Paine,  476;  Fed.  Cases,  11,260. 

The  power  of  the  Circuit  Court  to  deal  with  an  injunction  bond  taken 
by  the  State  court  before  removal  of  a  suit  depends  upon  the  principles 
which  govern  the  Federal  court,  the  same  as  if  the  bond  had  been 
originally  taken  by  iia  directions.    Russell  v.  Farley,  105  U.  S.  433-437. 

A  Circuit  Court  of  the  United  States  is  not  governed  in  its  practice 
in  equity  by  the  laws  of  the  State  in  which  it  sits,  but  by  the  rules  of 
practice  prescribed  by  the  Supreme  Court  and  by  the  Circuit  Court  not 
inconsistent  therewith,  and  when  these  are  silent,  by  the  practice  of  the 
High  Court  of  Chancery  in  England,  prevailing  when  the  equity  rules 
were  adopted,  so  far  as  may  reasonably  be  applied.    76.  437. 

Congress  by  conforming  the  powers  of  the  United  States  Court  in 
Equity  to  those  of  the  High  Court  of  Chancery  in  England,  must  be 
supposed  to  have  contemplated  the  naming  of  agents,  such  as  masters 
and  examiners,  to  carry  out  those  powers,  as  well  in  matters  incidental 
to  the  business  of  the  court,  as  in  the  course  of  proceedings  in  suits. 
Van  Hook  t;.  Pendleton,  2  Blatchf.  85;  Fed.  Cases,  16,852. 

Rule  90  binds  the  Circuit  Courts  to  the  practice  as  it  existed  in  Eng- 
land when  the  equity  rules  were  first  promulgated  in  1842,  so  far  as  is 
consistent  with  the  local  circumstances  and  convenience.  Held,  that 
although  the  general  practice  in  America  requires  beside  an  advance  of 
price,  other  circumstances  to  set  aside  a  judicial  sale;  that  the  English 
practice  before  the  adoption  of  the  new  rules  which  allowed  a  third 
person  who  offered  an  advance  of  price  to  intervene  and  set  aside  the 
sale,  must  be  adopted  by  the  Circuit  Courts  of  the  United  States,  imder 
Rule  90.    Blackburn  v.  Selma  R.  Co.,  3  Fed.  R.  689-694. 

The  practice  of  the  English  Courts  of  Chancery  that  the  party  which 
puts  in  a  plea  which  is  the  subject  of  discussion,  has  the  right  to  begin 
and  conclude  the  argument,  is  in  force  in  the  Supreme  Court.  Rhode 
Island  V.  Massachusetts,  14  Pet.  210-216. 
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Where  a  complainant  was  granted  leave  to  dismiss  a  bill,  Held,  that 
the  decree  allowing  the  dismissal  of  the  bill  should  not  be  reversed  unless 
it  clearly  appears  that  there  was  a  violation  of  some  established  rule 
prevailing  in  eq^ty,  or  an  abuse  of  the  legal  discretion  of  the  court. 
Penn.  Pho.  Co.  v.  Columbia  Pho.  Co.,  132  Fed.  R,  808-809. 

The  only  question  for  the  consideration  of  the  court  or  judge  upon 
an  application  for  an  appeal  is  the  sufficiency  of  the  security  offered 
for  the  costs  and  damages,  or  for  the  costs  alone,  and  if  the  petitioner 
presents  satisfactory  security  and  prays  an  appeal  in  accordance  with 
the  statutes  and  th^  rules  of  the  court,  its  allowance  is  of  course.  Simp- 
son V,  First  National  Bank,  129  Fed,  R,  257-259. 

Rule  XCI 

Whenever,  under  these  rules,  an  oath  is  or  may  be  required 
to  be  taken,  the  party  may,  if  conscien-   Affirmation  may  be  eub- 
tiously   scrupulous   of   taking   an   oath,   ■*^*"**^  '°'  *^  «****• 
in  lieu  thereof  make  solemn  affirmation  to  the  truth  of  the 
facts  stated  by  him. 

Promulgated  Mar.  2, 1842, 1  Haw.  Ixix. 

Rule  XCII 

Ordered,  that  in  suits  in  equity  for  the  foreclosure  of  mort- 
gages in  the  Circuit  Courts  of  the  United  ,„  forecioaure.  decree 
States,  or  in  any  court  of  the  Territories  J^^J^S^^^J^J"  "S5c^ 
having  jurisdiction  of  the  same,  a  decree  **°'^- 
may  be  rendered  for  any  balance  that  may  be  found  due  to 
the  complainant  over  and  above  the  proceeds  of  the  sale  or 
sales,  and  execution  may  issue  for  the  collection  of  the  same, 
as  is  provided  in  the  eighth  rule  of  this  court  regulating  the 
equity  practice,  where  the  decree  is  solely  for  the  payment 
of  money. 

Promulgated  Apr.  18,  1864,  1  WaU.  vii. 

Decisions 

Where  the  proceeds  of  the  sale  are  less  than  the  amoimt  due  on  the 
mortgage  debt  as  decreed,  the  complainant  is  entitled,  as  a  matter  of 
right  under  Rule  92,  to  a  deficiency  decree.  Northwestern  M.  L.  Ins. 
Co.  V.  Keith,  77  Fed.  R.  374-375. 

A  special  prayer  for  a  decree  for  such  deficiency  as  may  be  found, 
while  the  proper  practice,  is  not  necessary;  the  decree  may  be  imder  the 
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prayer  for  general  relief.  Seattle  L.  S.  &  E.  Ry.  Co.  v.  Union  Trust  Co., 
79  Fed.  R.  179-188. 

The  case  made  by  the  bill  must  show  that  the  balance  ^laimed  is  due, 
otherwise  it  cannot  properly  be  foimd  so  under  Rule  92,  which  does 
not  authorize  courts  to  find  a  balance  due  because  partial  extinguish- 
ment has  been  effected  by  sale,  if  the  indebtedness  be  not  then  payable. 
Ohio  Central  R.  Co.  v.  Central  Trust  Co.,  133  U.  S.  83-91  (33-663), 
Oct.  T.,  1889. 

A  decree  of  foreclosure  is  not  a  decree  against  the  person  and  cannot 
be  enforced  by  an  execution  against  goods  and  lands  generally.  It  is 
simply  a  decree  for  the  sale  of  the  land  mortgaged,  that  the  proceeds 
may  be  applied  to  the  debt.  Rule  92  has  not  changed  the  nature  of  the 
decree  for  foreclosure  and  sale;  it  was  intended  only  to  obviate  the 
necessity  for  a  separate  action.  Kountz  v.  Hotel  (Company,  107  U.  8. 
378-391  (27-615),  Oct.  T.,  1882. 

Rule  XCIII — Injunctions 

When  an  appeal  from  a  final  decree,  in  an  equity  suit, 
On  appeal  from  injuno-   granting  OF  dissolving  an  injunction,  is 

tioti,     supersedeas  may       ,,  ..  ,.  .,  . 

be  granted.  allowed  by  a  justice  or  judge  who  took 

part  in  the  decision  of  the  cause,  he  may,  in  his  discretion, 
at  the  time  of  such  allowance,  make  an  order  suspending 
or  modifying  the  injunction  during  the  pendency  of  the 
appeal,  upon  such  terms,  as  to  bond  or  otherwise,  as  he 
may  consider  proper  for  the  security  of  the  rights  of  the 
opposite  party. 

Promulgated  Jan.  13,  1879,  97  U.  S.  vii. 

Statutory  Provisions 

Rev.  Stats.,  sec.  646.]  As  also  Act  of  Mar.  3, 1875,  ch.  137  (18  Stat.  L. 
471).  All  injunctions  had  in  any  suit  removed  from  a  State  court  to  the 
Federal  courts  shall  remain  in  full  force  imtil  dissolved  or  modified  by 
the  court  into  which  the  suit  is  removed. 

Rev.  Stats,  sec.  718.]  Where  notice  of  motion  for  an  injunction  is 
given  and  irreparable  injury  appears  imminent  if  there  be  delay,  the 
District  Court  or  judge,  and  the  Circuit  Court  or  judge  may  grant  a 
temporary  restraining  order,  with  or  without  security,  until  decision 
upon  a  motion  for  injunction. 

Rev.  Stats,  sec.  719.]  Any  justice  of  the  Supreme  Court  and  any  judge 
of  the  Circuit  Court  may  grant  the  w^rit  of  injunction.  Supreme  Court 
justices  may  not  hear  applications  for  injunction  elsewhere  than  in  the 
circuit  in  which  the  suit  is  pending  except  on  written  stipulation  of  the 
parties.    The  district  judge  may  not  issue  an  injunction  in  any  case 
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where  the  party  may  apply  to  the  Circuit  Court.  Injimctions  issued  by 
a  district  judge  shall  not  continue  longer  than  to  the  Circuit  Court  next 
ensuing  except  so  ordered  by  the  Circuit  Court. 

Rev.  Stats,  sec.  720.]  The  writ  of  injunction  may  not  be  granted  by 
a  Federal  court  to  stay  proceedings  in  a  State  court  except  in  bank- 
ruptcy proceedings. 

Rev.  Stat8.  sec.  736.]  Limits  the  location  of  proceedings  to  enjoin  the 
comptroller  of  the  currency  to  the  district  where  is  located  any  national 
bank  concerning  which  the  proceeding  is  had. 

Act  Feb.  25,  1885,  ch.  149  (23  Stat.  L.  321),  conferred  juris- 
diction on  the  District  and  Circuit  Courts  to  issue  the  writ  of  injunction 
to  prevent  illegal  inclosures  of  the  public  lands. 

Ad  Mar.  3, 1891,  sec.  7  as  amended  by  the  Act  of  June  6,  1900,  ch.  803 
(31  Stat.  L.  660),  provides  that  where  an  injunction  is  granted  or  con- 
tinued or  a  receiver  appointed  by  a  Circuit  or  District  Court,  if  the 
cause  is  appealable  to  the  Circuit  Court  of  Appeals,  an  appeal  may  be 
taken  from  such  interlocutory  order  if  taken  within  thirty  days  from 
the  making  of  the  order.  The  proceedings  in  the  cause  are  not  to  be 
stayed  unless  so  ordered  by  the  trial  court  or  the  appellate  court  or  a 
judge  thereof  pending  such  appeal.  The  court  below  may  require 
additional  bond  on  such  stay. 

The  provisions  of  the  original  act  and  its  amendment  (28  Stat.  L. 
666)  allowing  an  appeal  from  an  interlocutoiy  order,  refusing  an  in- 
junction or  dissolving  or  refusing  to  dissolve  an  injunction  were  re- 
pealed by  the  Act  of  June  6,  1900;  and  by  the  Act  of  April  14,  1906 
(34  Stai.  L.  116),  the  section  was  again  amended  eliminating  the  restric- 
tion "  if  appealable  to  the  Circuit  Court  of  Appeals,"  thus  making  any 
interlocutory  order  granting  or  continuing  an  injunction  or  appointing 
a  receiver  appealable. 

Act  Feb.  4, 1887,  ch.  104,  sec.  16  (24  Stat.  L.  384).]  An  act  to  regulate 
commerce  as  amended  by  the  Act  of  Mar.  2,  1889,  ch.  382,  authorizes 
the  issuance  of  the  writ  of  injunction  to  retrain  violations  of  the  inter- 
state commerce  law. 

Act  Mar.  3,  1881,  ch.  138  (21  Stat.  L.  503),  sec.  7.]  Injunction  may 
issue  to  restrain  infringement  of  a  trade-mark. 

Act  Mar.  3,  1899,  ch.  428  (30  Slat.  L.  1151),  sec.  12,  as  amended  by 
the  Act  of  Feb.  20,  1900  (31  Stat.  L.  32).]  Secretary  of  Na\'y  may  en- 
join the  erection  of  obstructions  in  navigable  waters  and  enforce  re- 
moval of  the  same. 

Decisions 

Independently  of  Rule  93  an  appeal  from  a  decree  denying  an  in- 
jimction  does  not  operate  as  an  injunction  or  stay  of  the  proceedings, 
nor  does  an  appeal  from  an  order  dissolving  an  injunction  suspend  the 
operation  of  the  order  so  as  to  enable  the  appellant  to  stay  the  pro- 
ceedings pending  the  appeal.  Slaughter  House  Cases,  10  Wall.  273-297 
(1^-922),  Dec.  T.,  1869. 
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An  interlocutory  decree  dissolving  an  injunction  is  appealable  under 
the  Act  of  Mar.  3,  1891,  ch.  157,  sec.  7,  creating  the  Circuit  Court  of 
Appeals,  as  amended  by  the  Act  of  Feb.  18,  1895,  ch.  96  (U.  S.  Comp. 
St8.,  1901,  p.  550).  Chapman  v.  Yellow  Poplar  Lumber  Co.,  143  Fed. 
R.  201-204. 

On  an  appeal  from  an  interlocutory  order  the  court  has  power  to 
hear  the  whole  case  and  dispose  of  it.    11).  212. 

Failure  to  appeal  from  an  interlocutory  order  in  a  cause  dissolving 
an  injunction  does  not  deprive  the  party  on  an  appeal  from  a  final  decree 
of  the  right  to  a  review  of  other  matters  determined  than  the  dissolution 
of  the  injunction.    Ih.  205. 

The  amount  of  the  bond  required  on  appeal  and  an  interlocutory 
order  granting  an  injunction  under  the  Act  of  June  6,  1900  (ch.  803, 
31  Stat.  L.  660)  rests  in  the  discretion  of  the  trial  court.  Upon  an  appeal 
from  an  interlocutory  decree  granting  an  injunction,  in  the  absence  of 
an  order  in  the  trial  court  staying  the  proceedings,  the  cause  in  the  court 
below  for  all  purposes,  except  a  review  of  the  injimction,  is  imaffected 
by  the  appeal.  Crown  Cork  &  Seal  Co.  v.  Standard  Stopper  Co.,  136 
Fed.  R.  184. 

In  an  appeal  taken  imder  the  Act  of  Jime  6,  1900,  31  StcA.  L.  660,  ch. 
803,  sec.  7,  the  trial  court  may  make  such  order  affecting  the  litigation 
as  in  its  discretion  seems  fit,  affecting  the  bill,  or  matters  not  involved 
in  the  appeal,  unless  a  stay  has  been  ordered  as  authorized  by  the  above 
statute.    Cuyler  v.  The  Altantic  &  N.  C.  R.  Co.,  132  Fed.  R.  568-569. 

When  a  sworn  bill  presents  grave  questions  of  law  it  should  be  de- 
cided on-argument  and  after  careful  consideration;  and  when  it  appears 
that  injury  to  the  moving  party  may  be  immediate  and  certain,  and 
that  no  injury  will  be  done  to  defendant  by  the  order,  or  only  such 
injury  as  may  be  provided  against  by  bond,  it  is  a  reasonable  and 
proper  practice  to  grant  the  temporary  injunction.  Lehman  v.  Graham, 
135  Fed.  R.  3^-43. 

The  Supreme  Court  has  inherent  power  to  modify  or  annul  an  in- 
junction during  the  pendency  of  an  appeal,  but  as  its  exercise  would 
require  the  examination  of  the  record  that  court  adopted  Rule  93, 
leaving  to  the  determination  of  the  trial  judge,  at  the  time  the  appeal 
is  allowed,  the  question  whether  the  effect  of  the  injunction  should  be 
suspended  or  not  pending  the  appeal.  Leonard  v.  Ozark  Land  Co.,  115 
U.  S.  465-468. 

A  supersedeas  does  not  change  the  pronouncement  of  the  court  ren- 
dering the  decree,  or  reverse  the  rights  even  temporarily,  unless  upon 
the  allowance  of  the  appeal  an  order  is  entered  expressly  limiting  its 
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force.  The  court  has  power  to  piinish  for  contempt  for  acts  inconsistent 
with  the  rights  pronounced.  The  further  direct  act  of  the  trial  court  in 
the  execution  of  its  decree  is  stayed,  but  the  decree  detennining  the 
rights  of  the  parties  is  not  stayed,  nor  the  Court's  power  to  punish  for 
contempt.     Green  Bay  &  M.  C.  Co.  v,  Norrie,  118  Fed.  R.  923-925. 

The  power  granted  by  Rule  93  should  be  exercised  if  there  is  danger 
of  irreparable  injury,  but  if  not  exercised  the  effect  of  the  injunction  is 
not  suspended  pending  appeal,  and  disobedience  is  contempt  of  the 
court  granting  it.    76.  924. 

In  the  Circuit  Courts  of  the  United  States  an  appeal  giving  security 
when  required,  generally  suspends  further  proceedings  and  operates  as 
a  supersedeas  of  execution;  but  neither  a  decree  for  an  injimction,  nor 
a  decree  dissolving  an  injimction  is  suspended  by  an  appeal,  or  writ  of 
error,  although  all  the  requisites  for  a  supersedeas  have  been  complied 
with.  .  Hovey  v,  McDonald,  109  U.  S,  160-161. 

An  appeal  taken  and  perfected  from  a  decree  granting,  refusing  or 
dissolving  an  injunction  does  not  disturb  its  operative  effect.  Knox 
Co.  V,  Harshman,  132  U.  S.  14-16. 

An  appellant  from  a  decree  granting  an  injunction  is  not  entitled  as  a 
matter  of  right  to  a  supersedeas  on  filing  a  bond  pending  the  appeal. 
Section  7  of  the  Act  of  1891  has  not  abridged  the  discretion  of  the  Cir- 
cuit Court  to  grant  or  refuse  a  supersedeas.  In  re  Haberman  Mfg.  Co., 
147  U.  S,  52&-530  (37-266),  Oct.  T.,  1892. 

In  a  suit  for  infringement  of  patent  an  appeal  from  an  interlocutory 
decree  granting  an  injunction  and  referring  the  cause  for  an  account 
brings  up  for  review  the  merits  of  the  cause  and  if  decided  in  defendant's 
favor  the  bill  may  be  dismissed.  Smith  v.  Vulcan  Iron  Works,  165 
U,  S.  518-520  (41-811),  Oct.  T.,  1896. 

Under  the  judicial  system  before  the  passage  of  the  Act  of  Mar.  3, 
1891,  appeals  lay  only  from  final  decrees;  interlocutory  decrees  were 
only  reviewable  upon  an  appeal  from  the  final  decree.  The  manifest 
purpose  of  the  Act  of  1891  is  to  allow  a  review  not  only  of  the  portion 
of  the  decree  granting  or  continuing  an  injimction,  but  a  review  of  the 
whole  order  or  decree.    Ih.  525. 

Before  the  amendment  of  the  Act  of  1891  to  include  receivers,  Held. 
That  where  the  interlocutory  order  grants  an  injunction  and  also 
appoints  a  receiver  the  appeal  carries  up  for  review  the  entire  order  and 
the  case  may  on  occasion  be  considered  and  decided  on  its  merits.  In 
re  Tampa  Surburban  R.  R.  Co.,  168  U.  S.  583-588  (42-591),  Oct.  T.. 
IS97. 


^ 
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Rule  XCIV 

Every  bill  brought  by  one  or  more  stockholders  in  a 
Biu  by  etockhoiders  Corporation  against  the  corporation  and 
SSirb/  veriESd^'b?  other  parties,  founded  on  rights  which 
***^*  may  properly  be  asserted  by  the  corpora- 

tion, must  be  verified  by  oath,  and  must  contain  an  allega- 
what  it  shall  contain,  tiou  that  the  plaintiff  was  a  shareholder 
at  the  time  of  the  transaction  of  which  he  complains,  or 
that  his  share  had  devolved  on  him  since  by  operation  of 
law,  and  that  the  suit  is  not  a  collusive  one  to  confer  on 
a  court  of  the  United  States  jurisdiction  of  a  case  of  which 
it  would  not.  othen^'ise  have  cognizance.  It  must  also  set 
forth  with  particularity  the  efforts  of  the  plaintiff  to  secure 
such  action  as  he  desires  on  the  part  of  the  managing  direct- 
ors or  trustees,  and,  if  necessary,  of  the  shareholders,  and 
the  causes  of  his  failure  to  obtain  such  action. 

Promulgated  Jan.  23,  1882,  104  U.  S.  ix. 

Decisions 

Courts  of  equity  have  jurisdiction  over  corporations  at  the  instance 
of  one  or  more  stockholders  to  apply  preventive  remedies  to  prevent 
those  who  administer  them  from  doing  acts  which  amount  to  a  violation 
of  charters  and  to  prevent  misapplication  of  their  capital  or  profits,  if 
the  acts  amount  to  a  breach  of  trust.  Dodge  v.  Woolsey,  18  How.  331- 
341. 

The  corporation  should  be  made  a  party  to  the  suit,  and  a  demurrer 
will  lie  if  it  is  not  so  made,  as  any  decree  made  should  include  the  corpo- 
ration.   Davenport  v.  Downs,  18  Wall.  626-627. 

Before  a  stockholder  can  maintain  an  action  to  restrain  or  annul  an 
illegal  act  by  the  directors  of  a  corporation,  he  must  exhaust  all  his 
means  to  obtain  within  the  corporation  itself,  action  in  conformity  with 
his  reasonable  requirements.  Bill  v.  Western  Union  Tel.  Co.,  16  Fed. 
R.    14-18. 

To  enable  a  stockholder  of  a  corporation  to  sustain  suit  in  equity  in 
his  own  name  in  which  the  corporation  itself  is  the  appropriate  plaintiiT, 
on  an  action  founded  on  rights  existing  in  the  corporation,  it  must  ap- 
pear that  there  exists:  (1)  Some  action  or  threatened  action  of  the 
trustees  of  the  corporation,  beyond  the  authority  conferred  on  them 
by  the  charter  or  source  of  organization;  or  (2)  such  a  fraudulent  trans- 
action, completed  or  threatened  by  its  managers,  either  among  them- 
selves or  with  some  other  party,  or  other  shareholders,  as  will  result  in 
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a  serioiis  injury  to  the  corporation,  or  to  other  shareholders;  or  (3)  that 
the  directors,  or  a  majority  of  them,  are  acting  for  their  own  interests 
in  a  manner  destructive  to  the  company,  or  of  the  rights  of  the  other 
shareholders;  or  (4)  that  the  majority  of  the  shareholders  are  illegally 
and  oppressively,  in  the  name  of  the  corporation,  pursuing  a  course  in 
violation  of  the  rights  of  the  other  shareholders  which  can  only  be  re- 
strained by  a  court  of  equity,  or  possibly,  (5)  other  cases  where  the 
court  may  properly  act  to  prevent  irremediable  injury  or  a  total  failure 
of  justice.    Hawes  v.  Oakland,  104  U.  S.  450-460. 

Qefore  a  shareholder  is  permitted  in  his  own  name  to  institute  litiga- 
tion in  which  the  corporation  itself  is  the  appropriate  plaintiff,  he 
should  satisfy  the  court  that  he  has  exhausted  all  the  means  within  his 
reach,  to  obtain  by  the  corporation  itself  adequate  redress.    lb.  460-461. 

If  he  fails  with  the  directors,  he  must  seek  to  obtain  action  by  the 
stockholders  as  a  body.    lb,  461. 

Unless  under  judicial  restraint  or  compulsion,  to  the  board  of  directors 
belongs  the  sole  piower  to  determine  whether  or  not  to  bring  suit  for  a 
supp>osed  injury  to  a  corporate  right.  United  States  v,  U.  P.  R.  R.  Co., 
98  U.  S.  569-611  (25-153),  Oct.  T.,  1878. 

Where  a  corporation  desires  by  means  of  an  injimction  out  of  the 
Federal  court  to  restrain  defendants  from  inducing  its  employees  to 
strike,  but  is  imable  to  institute  suit  in  the  Federal  court  for  want  of 
diversity  of  citizenship,  it  will  not  be  allowed  to  create  a  condition  of 
affairs  that  will  make  Rule  94  applicable,  by  coUusively  refusing  by  it 
officers  and  managers,  a  request  of  certain  of  its  stockholders  to  institute 
suit  in  the  Federal  court,  such  stockholders  knowing  that  the  Federal 
court  was  without  jurisdiction  to  entertain  suit  between  such  corpora- 
tion and  the  defendants,  with  the  express  purpose  of  enabling  such 
stockholders  to  sue  the  corporation  and  the  defendants  sought  to  be 
restrained  in  the  same  suit  in  the  Federal  court.  Kemmerer  v,  Hag- 
gerty,  139  Fed,  R.  693-696. 

Rule  94,  except  as  to  the  provision  concerning  the  verification  of 
the  bill  by  oath  is  in  effect  merely  to  prescribe  what  was  the  correct 
practice  theretofore;  it  does  not  in  anywise  alter  or  modify  any  of  the 
jurisdictional  principles  upon  which  a  bill  by  a  stockholder  to  enforce 
rights  of  the  corporation  should  be  founded,  nor  in  any  manner  alter 
or  modify  the  rules  concerning  the  alignment  of  parties  required  to 
confer  jurisdiction  upon  the  Federal  courts.  Groel  v.  United  Electric 
Co.,  132  Fed,  R,  252-257. 

In  a  bill  by  a  citizen  of  California,  a  stockholder  of  a  gas  company, 
against  the  city  of  Chicago  and  the  gas  company,  citizens  of  Illinios,  to 
restrain  the  city  from  enforcing  an  ordinance  fixing  rates  to  be  paid  by 
consumers  of  gas;  upon  objection  that  upon  a  proper  aUgnment  of 
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parties  accozding  to  interest  the  gas  company  should  be  grouped  with 
the  complainant,  Heldf  that  the  court  had  jurisdiction,  although  the 
company  and  the  city  were  citizens  of  the  same  State.  Mills  v.  City  of 
Chicago,  127  Fed.  R.  731-735. 

Where  the  stockholder's  bill  avers  a  demand  upon  the  company  that 
it  bring  suit  in  the  State  court  and  that  such  demand  was  refused;  upon 
demurrer  these  averments  are  admitted,  and  the  court  cannot  deter- 
mine that  the  suit  is  collusive.    lb.  735. 

The  objection  that  suit  by  a  stockholder  brought  under  Rule  94  is 
collusive  should  be  sustained  by  some  fact  pointed  out  in  the  record 
or  by  proper  pleadings.    Ih.  735. 

The  fact  that  other  stockholders,  majority  or  minority,  are  citizens 
of  the  same  State  as  the  corporation  or  their  attitude  to  the  controversy 
by  contribution  or  otherwise,  is  not  material  to  the  relief  which  the 
stockholder  in  a  bona  fide  bill  to  restrain  a  breach  of  trust  by  the  direc- 
tors, or  other  violation  of  corporate  duty,  is  entitled,  if  the  management 
of  a  corporation  is  adverse  to  the  object  of  the  bill,  and  is  not  in  collusion 
with  the  complainant.  New  Albany  Water  Works  v.  Louisville  Bank- 
ing Co.,  122  Fed.  R.  776-779. 

Where  in  a  suit  by  a  stockholder's  bill  the  allegations  of  the  answer 
simply  amount  to  an  averment  that  the  stockholders,  citizens  of  the 
same  State  as  the  corporation,  induced  the  complainant  to  file  the  bill 
and  are  contributors  to  the  expense,  the  suit  is  not  shown  to  be  collu- 
sive, where  it  appears  that  the  controlling  majority  in  the  corporation 
is  opposed  to  the  objects  sought  in  the  bill,  and  that  a  demand  upon 
the  directors  for  action  to  obtain  the  relief  sought  would  be  useless. 
lb.  779. 

The  bill  must  disclose  the  efforts  of  the  plaintiff,  not  of  others  to  secure 
redress  in  the  ordinary  mode,  and  he  must  state  that  he  was  a  stock- 
holder at  the  time  of  the  transaction  of  which  he  complains,  or  that 
his  shares  have  since  devolved  upon  him  by  operation  of  law.  Dann- 
meyer  v.  Holman,  11  Fed.  R.  97-100. 

Rule  94  is  only  a  means  to  an  end,  intended  to  bring  to  the  knowledge 
of  the  court,  on  the  institution  of  a  suit,  all  the  facts  upon  which  it 
might  be  informed,  of  whether  such  suit  did  really  and  substantially 
involve  the  controversy  within  the  jurisdiction  of  the  court.  Young  v. 
Alhambra  Mining  Co.,  71  Fed.  R.  810-811. 

A  stockholder  need  not  allege  he  has  demanded  that  the  directors 
bring  suit,  where  such  demand  would  require  a  suit  among  themselves, 
and  the  time  in  which  remediable  action  may  be  taken  has  nearly  ex- 
pired.-   lb.  812. 

Rule  94  applies  to  a  bill  brought  by  one  or  more  stockholders  foimded 
on  rights  which  may  properly  be  asserted  by  the  corporation.    A  suit 
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instituted  by  stockholders  and  creditors  against  the  corporation  itself, 
alleging  that  its  controlling  officers  are  wrecking  the  corporation  for 
their  own  private  ends,  being  a  suit  to  rescue  the  corporation,  is  not 
within  the  inhibition  of  Rule  94,  and  it  is  not  necessary  to  show  that 
plaintiff  has  endeavored  to  secure  action  on  the  part  of  the  directors. 
Excelsior  Pebble  Phosphate  Co.  v.  Brown,  74  Fed.  R,  321-^23. 

That  five  of  the  seven  directors  who  participated  in  the  original  con- 
spiracy are  still  members  of  the  directory,  and  it  is  claimed  that  it 
would  be  useless  to  apply  to  them  to  undo  the  wrong  inflicted  on  the 
corporation,  is  not  an  excuse  for  failure  to  make  the  efforts  required 
by  Rule  94.    Church  v.  Citizens'  St.  R.  Co.,  78  Fed,  R,  526-531. 

It  is  still  required  that  an  effort  should  be  made  to  induce  action  by 
the  body  of  the  corporation,  that  is,  by  the  stockholders.    76.  531. 

A  bill  brought  in  the  State  court  and  removed  into  a  Federal  court 
is  not  insufficient  because  of  failure  to  set  forth  therein  the  effort  of 
complainant  to  secure  previous  action  by  the  officers  of  a  corporation. 
Rule  94  has  reference  solely  to  suits  commenced  in  the  Federal  courts. 
Earle  v,  Seattle  L.  S.  &  E.  Ry.  Co.,  56  Fed.  R,  90^915. 

Rule  94  does  not  apply  to  a  case  removed  from  a  State  court.  If  it 
is  shown  anywhere  in  such  suit  in  the  entire  record  that  a  corporation 
will  not  proceed  to  vindicate  its  right,  a  shareholder  may  be  allowed  to 
prosecute  the  suit  after  it  has  been  removed.  Evans  v.  Union  Pacific 
Ry.  Co.,  58  Fed.  R.  497-500. 

Rule  94  applies  only  to  bills  brought  by  a  stockholder  against  the 
corporation  and  others  founded  on  rights  which  may  properly  be  as- 
serted by  the  corporation;  but  does  not  apply  to  a  suit  brought  by 
stockholders  against  the  corporation  and  another  not  founded  on  such 
rights,  where  the  officers  of  the  corporation  are  joined  for  discovery 
merely,  and  no  reUef  is  sought  against  them  or  to  restrain  any  official 
action  on  their  part.    Leo  v.  Union  Pacific  Ry.  Co.,  17  Fed.  R.  273-274. 

Where  averments  are  made  in  the  bill  which  bring  the  complainant 
within  the  requirements  prescribed  by  Rule  94,  but  which  are  plainly 
evasive  and  insufficient,  and  their  utmost  effect  is  to  show  a  formal 
demand  and  a  formal  refusal,  although  the  bill  may  aver  that  the  suit 
is  not  a  collusive  one  to  confer  jurisdiction,  the  bill  may  not  be  main- 
tained imless  there  is  the  requisite  diversity  of  citizenship.  Rule  94 
imposes  upon  the  stockholder  earnest  and  persistent  effort  to  induce 
action  by  the  officers  of  the  corporation  or  the  stockholders  as  a  body. 
Elkins  V.  The  City  of  Chicago,  119  Fed.  R.  957-959. 

Where  the  interests  of  the  complainant  as  stockholder  of  the  charter 
corporation  are  identical  with  those  of  the  corporation  itself,  such 
status  is  a  bar  to  jurisdiction  in  the  Federal  court,  based  alone  on 
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diversity  of  citizenship,  unless  compliance  with  Equity  Rule  94  appears 
in  the  allegations  of  the  bill  and  saves  the  case  from  the  general  doctrine 
of  alignment  of  parties.  Though  diverse  citizenship  of  the  parties  may 
be  properly  arranged  on  the  face  of  the  bill  to  confer  jurisdiction,  it  is 
the  duty  of  the  court  to  align  them  in  conformity  with  their  true  in- 
terests,    lb,   958. 

Where  it  is  apparent  that  the  refusal  of  the  officers  of  the  corporation 
which  was  made  the  basis  of  the  suit  is  for  the  sole  purpose  of  enabling 
the  suit  to  be  brought  in  the  Federal  court,  a  case  of  such  absolute  and 
unjustifiable  refusal  as  is  required  by  Rule  94,  is  not  made  out.  Detroit 
v.  Dean,  106  U,  S,  537-541. 

That  plaintiff  has  not  complied  with  |lule  94  so  as  to  show  his  right 
to  maintain  the  suit  does  not  go  to  the  jurisdiction  so  as  to  require  a 
dismissal  on  affidavits.  The  objection  should  be  raised  by  demurrer. 
Illinois  C.  R.  Co.  v.  Adams,  180  U.  S.  28-35  (45-412),  Oct.  T.  1900. 

With  few  exceptions  the  only  facts  required  to  vest  jurisdiction  in 
the  Circuit  Courts  under  the  Act  of  Aug.  13,  1888  (Mar.  3,  1887),  are 
that  the  plaintiff  be  a  citizen  of  one  State  and  the  defendant  of  another, 
the  amount  in  controversy  be  in  excess  of  S2,000,  and  the  defendant  be 
properly  served  with  process  in  the  district  where  suit  is  brought.  76. 
34. 

Under  Rule  94  when  a  stockholder's  suit  is  between  citizens  of  differ- 
ent States  it  is  cognizable  by  the  Federal  courts  and  the  fact  that  the 
corporation  has  the  same  ultimate  interest  as  the  complainant  stock- 
holder does  not  oust  the  jurisdiction  of  the  Federal  court  nor  require 
that  the  corporation  be  aligned  on  the  same  side  as  the  complainant, 
if  the  stockholder's  interests  and  the  interests  of  the  corporation  are 
being  made  subservient  to  illegal  purposes  by  its  managing  officers. 
Doctor  V.  Harrington,  196  U.  S,  57^587  (49-610),  Oct.  T.,  1904. 

No  mere  technical  compliance  with  Rule  94  is  sufficient.  The  courts 
will  inquire  as  to  the  stockholder's  right  to  sue  the  corporation,  and  will 
determine  from  the  bill  in  its  entirety  whether  the  plaintiff  has  made 
such  a  showing  of  wrong  on  the  part  of  the  corporation  or  its  officers, 
and  injury  to  himself  as  will  justify  the  suit.  Corbus  v.  Alaaka  Tread- 
weU  Co.,  187  U.  S.  455-463  (47-259),  Oct.  T.,  1902. 
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Decisions 


The  judicial  power  of  the  courts  of  the  United  States  in  all  cases  of 
admiralty  and  maritime  jurisdiction,  is  delegated  by  the  Constitution 
in  general  terms.  No  State  law  can  enlarge  it,  nor  can  an  Act  of  Con- 
gress or  rule  of  court  make  it  broader  than  the  judicial  power  may  deter- 
mine to  be  its  true  limits,  to  be  ascertained  by  a  reasonable  and  just 
construction  of  the  words  used  in  the  Constitution.  The  Steamer  St. 
Laurence,  1  Black,  522-527  (17-182),  Dec.  T.,  1863. 

The  rules  of  practice  of  the  Supreme  Court  in  admiralty  proceedings 
are  merely  intended  to  regulate  the  remedy  and  have  no  relation  to  the 
question  of  jurisdiction.  In  re  Kirkland,  12  Am,  Law  Register^  300; 
Fed,  Cases,  7,842. 

The  Act  of  May  8, 1792, 1  Stat.  L.  275,  and  the  Act  of  Aug.  23,  1842, 5 
Stat.  L.  516  did  not  authorize  the  Supreme  Court  by  its  rules  to  alter  or 
enlarge  the  jurisdiction  of  the  Federal  courts  in  respect  to  nonresidents 
of  the  district  in  which  the  suit  is  brought.  New  Eng.  Ins.  Co.  v.  De- 
troit &  C.  Steam  Nav.  Co.,  10  Am,  Law  Reg.,  N,  S,  383;  Fed,  Cases, 
10,154;  Tolland  v,  Sprague,  12  Pel,  300. 

Where  a  right  of  action  given  for  death  by  wrongful  act  by  a  State 
statute  is  sought  to  be  enforced  in  admiralty,  the  State  statute  must  be 
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applied  in  admiralty  just  as  if  the  suit  had  been  brought  in  a  State 
court,  and  any  defenses  which  are  open  to  the  defendant  under  the 
jurisprudence  of  the  State,  if  sufficient,  will,  if  maintained,  bar  recovery 
under  the  libel.  Where  the  deceased's  negligence  directly  or  indirectly 
contributing  to  the  injury  is  a  good  defense  under  the  laws  of  the  State, 
it  will  be  an  equally  good  defense  to  the  proceeding  in  admiralty. 
Quinette  v,  Bisso,  136  Fed.  R.  825-838. 

An  admiralty  court,  in  administering  a  State  statute  giving  a  right  of 
action  for  a  wrongful  death  in  a  collision  on  waters  subject  to  maritime 
jurisdiction,  should  be  governed  in  the  measure  of  damages  by  the 
decisions  of  the  highest  courts  of  such  State,  and  the  measure  of 
damages  should  be  ascertained  according  to  the  law  of  the  place 
where  the  action  is  tried.  The  Saginaw  and  Hamilton,  139  Fed.  R. 
906-912. 

Courts  of  admiralty  are  not  bound  by  the  verdicts  of  juries  in  other 
proceedings.  Courts  of  admiralty  determine  the  measure  of  damages 
in  such  cases  by  the  methods  which  they  would  instruct  juries  to  adopt 
if  the  cases  were  tried  by  a  jury,  but  the  amounts  found  by  juries  in 
particular  cases  cannot  be  regarded  as  precedents  for  other  cases,  lb. 
912. 

A  citizen  of  the  United  States  who  is  a  party  to  a  suit  of  admiralty 
and  maritime  jurisdiction  cannot  be  deprived  of  the  right  to  have  such 
suit  adjudicated  by  an  admiralty  court  by  treaty  stipulations  with  a 
foreign  nation.    The  Neck,  138  Fed.  R.  144-148. 

In  the  exercise  of  discretion,  the  courts  having  jurisdiction  of  ad- 
miralty causes  may  take  jurisdiction  of  an  action  by  an  alien  seaman 
against  foreign  ships,  as  a  matter  of  comity,  or  refuse  to  do  so,  and  the 
government  may  by  treaty  stipulations  bind  the  court  to  observe  a 
policy  of  noninterference;  but  the  Government,  including  the  courts, 
exists  for  the  benefit  of  the  people  who  constitute  the  body  politic,  and 
every  individual  citizen  has  an  absolute  right  to  invoke  the  justice  of 
the  country  through  established  tribunals,  in  a  manner  prescribed  by 
general  rules.    lb,  148. 

A  lien  given  by  a  State  statute  is  not  a  test  of  admiralty  jurisdiction, 
which  depends  on  whether  the  right  created  by  the  local  law  is  maritime 
in  its  nature.    The  James  T.  Furber,  129  Fed.  R.  808-811. 

The  lease  of  a  wharf  or  a  contract  for  the  use  of  a  whari  is  a  lease  of 
real  estate,  and  not  a  maritime  contract  within  the  jurisdiction  of  an 
admiralty  court  to  maintain  a  suit  for  the  collection  of  rent.    lb.  813. 

Contra.  It  is  immaterial  that  the  lien  is  not  created  by  the  maritime 
law,  as  the  admiralty  enforces  liens  created  by  statute  or  by  agreement. 
Covert  V,  British  Brig  Wexford,  3  Fed.  R,  577-579. 
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Rule  I 

No  mesne  process  shall  issue  from  the  District  Courts  in 
any  civil  cause  of  admiralty'and  maritime  j|^^^  p^cess  not  to 
jurisdiction  until  the  libel,  or  libel  of  i«ue  unta  libei  filed, 
information,  shall  be  filed  in  the  clerk's  office  from  which 
such  process  is  to  issue.  All  process  shall  be  served  by  the 
marshal  or  by  his  deputy,  or,  where  he  By  whom  to  be  served, 
or  they  are  interested,  by  some  discreet  and  disinterested 
person  appointed  by  the  court. 

DedsionB 

Where  the  seal  is  omitted  from  the  process,  or  a  wrong  seal  affixed, 
the  court  has  the  power  to  allow  an  amendment  where  the  defendant 
haa  appeared  generally.    Wolfe  r.  Cook,  40  Fed.  R,  432-437. 

A  summons  issued  out  of  the  District  Court  imder  the  seal  of  the 
District  Court,  but  tested  m  the  name  of  the  chief  justice,  instead  of 
the  district  judge  as  required  by  sec.  911,  Rev,  StcUa.,  may  be  amended. 
United  States  v.  Turner,  50  Fed.  R.  734. 

The  power  of  amendment  can  only  be  exercised  in  cases  where  the 
court  has  acquired  jurisdiction  over  the  defendant  or  he  has  submitted 
himself  to  the  jurisdiction.  There  must  be  something  to  amend  and 
to  amend  by.    lb.  735. 

Service  of  monition  in  admiralty  may  be  made  under  the  provisions 
of  the  State  statutes  regulating  the  mode  of  service  in  actions  at  law 
and  in  equity.     Doe  v.  Springfield  B.  &  Mfg.  Co.,  104  Fed.  R.  684-686. 

It  is  not  necessary  to  sustain  proceedings  for  limiting  hability  under 
sees.  4283-4284,  Rev.  Stats.,  that  the  respondent  owners  should  be 
personally  served  with  notice.    In  re  Morrison,  147  U.  S.  14-34. 

The  general  course  of  admiralty  practice  in  the  United  States  requires 
a  sworn  libel  as  a  foundation  of  any  process  of  attachment  or  arrest. 
Martin  v.  Walker,  1  Abb.  Ad.  579;  Fed.  Cases,  9,170. 

The  marshal  may  deputize  a  person  not  a  regular  deputy  marshal  to 
serve  process  directed  to  him  to  serve.  The  E.  W.  Gorgas,  10  Ben.  460; 
Fed.  Cases,  4,585. 

The  practice  in  admiralty  requires  a  sworn  libel  previous  to  the  issue 
of  process  in  rem.    Ih. 

The  hbel  should  be  signed  and  verified  before  the  issuance  of  process. 
If  the  signature  is  omitted  the  defect  may  be  cured  by  amendment. 
Hardy  v.  Moore,  4  Fed.  R.  843-845. 
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Where  sale  of  a  vessel  to  a  bona  fide  purchaser  without  knowledge  of 
impending  claim  has  been  had,  a  libel  filed  before  the  sale  takes  place, 
and  the  issue  of  an  attachment  without  seizure  of  the  vessel  is  not  con- 
structive notice  of  the  pendency  of  a  suit.  The  Robert  Gaskin,  9  Fed. 
B.  62-63. 

Suit  cannot  be  regarded  as  commenced  until  process  is  served  either 
upon  the  person  or  the  property.    76.  63. 

The  rules  prescribed  by  the  Supreme  Court  for  the  regulation  of  proc- 
ess in  courts  of  admiralty  are  conclusive  on  the  subject.  Marshall  v. 
Bazin,  7  N,  Y,  Legal  Ohs.  342;  Fed,  Cases,  9,125. 

Service  of  a  subpoena  directed  to  a  witness  or  notice  directed  to  a 
party  need  not  necessarily  be  served  by  the  marshal.  Schwabaker  v. 
Reilly,  2  DiU.  127;  Fed.  Cases,  12,501. 

The  marshal  is  required  by  Act  of  Congress  to  execute  throughout  his 
district  all  lawful  precepts  directed  to  him,  issued  under  the  authority 
of  the  United  States.    lb. 

Where  there  is  no  prayer  for  monition  or  personal  judgment  on  the 
libel  and  no  service  of  process  upon  the  owner,  the  fact  that  he  appears 
by  attorney  to  answer  a  Ubel  in  rem,  and  defend  the  res,  does  not  give 
the  court  jurisdiction  to  render  a  personal  judgment  against  him.  The 
Ethel,  66  Fed.  R.  340-342. 

Where  the  appeal  bond  is  the  only  appeal  process  in  the  case  it  must 
name  all  the  parties  which  the  appeal  is  intended  to  bring  before  the 
court,  and  if  defective  it  cannot  be  cured  by  amendment  in  the  appellate 
court.    The  City  of  Lincoln,  19  Fed.  R.  460-461. 

In  a  cross-libel  the  Court  has  power  to  order  the  monition  thereon 
served  on  the  proctor  of  the  owners  of  a  cargo  libeled,  the  owners  being 
nonresidents,  and  on  such  ser\'ice  to  proceed  to  judgment  against  the 
owners  p>ersonally;  and  a  subsequent  dismissal  of  their  own  libel,  of 
their  own  motion,  will  not  affect  the  jurisdiction.  The  EUza  Lines, 
61  Fed.  R.  30&-324. 

A  general  appearance  to  a  suit  by  respondent  and  answer  upon  the 
merits  without  objection  is  a  waiver  to  a  misnomer  in  the  libel  and 
monition.     The  Miner  v.  I.  V.  Florio  S.  S.  Co.,  23  Fed.  R.  915-916. 

Ordinary  practice  in  admiralty  does  not  permit  a  personal  judgment 
to  be  entered  upon  a  suit  in  rem.  A  foreign  owner  may  appear  in  court 
to  reclaim  his  property  against  unauthorized  seizure  without  being 
subject  to  liability  to  a  personal  judgment  when  he  has  never  been  cited 
to  defend.    The  Monte  A.,  12  Fed.  R.  331-335. 

An  action  in  rem  is  limited  to  the  proceeding  against  the  res,  and  a 
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general  appearance  in  such  an  action  is  no  more  general  than  the  limited 
nature  of  the  action  itself,  and  of  no  greater  effect  than  a  special  appear- 
ance to  vacate  an  \mauthorized  attachment  in  an  action  in  personanif 
and  does  not  cure  any  essential  defect  of  jurisdiction  of  the  subject- 
matter.     Ih.   335. 

When  a  stipulation  under  Rev,  Stats,  941  was  given  in  these  words: 
^'Pensonally  appeared  (claimants  and  his  surety,  naming  them)  who, 
submitting  themselves  to  the  jurisdiction  of  this  court,  bind  and  oblige 
themselves,"  etc.,  upon  a  warrant  of  arrest  afterward  declared  void, 
Heldf  that  the  stipulation  was  under  duress  and  only  bound  the  prom- 
isor to  submit  to  the  jurisdiction  so  far  as  he  was  subject  to  it  when 
the  suit  commenced,  and  that  by  such  submission  objection  to  the  juris- 
diction had  not  been  waived.    The  Berkeley,  68  Fed.  R.  920-923. 

The  jurisdiction  of  the  court  to  enforce  a  lien  for  freight  is  not  im- 
paired by  the  filing  of  a  libel  before  the  right  of  action  has  matured. 
Clarke  v.  Five  Himdred  and  Five  Thousand  Feet  of  Lumber,  65  Fed, 
R.  236-239. 

The  Act  of  Congress  fixing  the  times  and  places  of  holding  t«rms  of 
court  in  the  State  of  Washington  provides  that  suits  not  of  a  local 
character  shall  be  brought  in  the  division  in  which  the  defendant  re- 
sides. Held,  that  a  libel  in  rem  must  be  brought*  in  the  division  where 
the  property  proceeded  against  is  found.    The  Wilamet,  53  Fed.  R.  602. 

Process  in  the  hands  of  a  marshal  when  he  goes  out  of  office,  under 
which  he  has  prior  to  that  time  made  a  levy  and  attachment,  may  be 
executed  by  such  marshal  after  he  has  ceased  to  hold  the  office.  Gushing 
V.  Laird,  4  Ben.  70;  Fed.  Cases,  3,508. 

Rule  II 

In  suits  in  personam,  the  mesne  process  may  be  by  a  simple 
warrant  of  arrest  of  the  person  of  the   Me»ne  proccas  in  auits 

J    -       ,       ^     .       ,v  .  e  •  ^      p«r»onam.— Nature 

defendant;  in  the  nature  of  a  capias,  or  of. 
by  a  warrant  of  arrest  of  the  person  of  the  defendant,  with 
a  clause  therein,  that  if  he  cannot  be  found,  to  attach  his 
goods  and  chattels  to  the  amount  sued  for;  or  if  such  prop- 
erty cannot  be  found,  to  attach  his  credits  and  effects  to 
the  amount  sued  for  in  the  hands  of  the  garnishees  named 
therein;  or  by  a  simple  monition,  in  the  Or  by  monition, 
nature  of  a  summons  to  appear  and  answer  to  the  suit,  as 
the  libellant  shall,  in  his  libel  or  information,  pray  for  or 
elect. 
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^  Dedsiona 

Service  of  monition  in  admiralty  may  be  made  upon  an  agent  of  the 
nonresident  defendant  in  conformity  to  the  provisions  of  the  State 
statute  regulating  the  mode  of  service  in  an  action  at  law  or  in  equity. 
Insurance  Co.  v,  Frederick  Leyland  &  Co.,  139  Fed,  R,  67-68. 


To  the  same  effect,  In  re  Louisville  Underwriters,  134  U,  8.  488. 

Service  of  a  citation  in  a  libel  in  personam  upon  a  servant  in  the 
defendant's  family,  at  his  residence,  is  not  sufficient  under  Rule  2, 
which  requires  that  the  citation  shall  be  personally  served  on  the  de- 
fendant. If  the  defendant  is  evading  service,  the  remedy  is  to  take  out 
a  citation  with  a  clause  of  attachment  under  Rule  9.  Walker  v.  Hughes, 
132  Fed,  R,  885-886. 

By  the  ancient  and  settled  practice  of  courts  of  admiralty  a  libel  in 
personam  may  be  maintained  for  any  cause  within  their  jurisdiction 
wherever  an  attachment  may  be  made  of  any  personal  property  or 
credits  of  the  respondent.  In  re  Louisville  Underwriters,  134  U,  S,  488* 
490. 

Act  of  Mar.  3,  1887,  ch.  373,  sec.  1,  24  Stat.  L.  552,  prohibiting  suits 
outside  the  district  where  defendant  resides  declared  not  to  be  applic- 
able to  suits  in  admiralty.    76.  490. 

A  foreign  corporation  may  be  sued  in  admiralty  in  any  district  in 
which  service  of  process  may  be  made  upon  its  attorney  or  agent  ap- 
pointed by  the  corporation  to  receive  service  of  legal  process  under  a 
statute  of  the  State  in  which  suit  is  brought.    lb.  493. 

In  a  libel  against  a  foreign  corporation  brought  by  an  American 
seeking  to  recover  damages  in  personam,  by  an  attachment  sued  out 
imder  Rule  2,  and  levied  upon  the  property  of  the  respondent,  Held, 
the  procedure  conformed  to  the  settled  practice  of  the  Federal  courts 
in  admiralty  cases.  Pouppirt  v.  Elder  Dempster  Shipping  Co.,  122 
Fed.  R.  983-988. 

In  such  case  the  maritime  law  as  administered  by  the  courts  of  the 
coimtry  where  the  suit  is  prosecuted  will  be  applied.    76.  988. 

A  court  has  discretion,  apart  from  statute  or  treaty,  to  decline  juris- 
diction of  an  admiralty  suit  in  rem,  for  a  tort  committed  at  sea,  and  be- 
tween foreigners  or  against  a  foreign  vessel.    lb.  987. 

An  admiralty  suit  is  within  the  terms  of  sec  4  of  the  Act  of  Feb.  28, 
1887,  providing  that  all  suits  not  of  a  local  nature,  brought  in  the 
Federal  courts  in  Missouri,  must  be  brought  in  the  division  having 
jurisdiction  over  the  county  where  the  defendants,  or  either  of  them, 
reside.    The  L.  B.  X.,  88  Fed.  R.  290-293. 
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The  duie  of  In  re  Louisville  Underwriters^  Held,  not  applicable.  76. 
293. 

A  suitor  in  admiralty  is  not  compelled  to  resort  to  the  home  of  the 
defendant  when  its  goods  or  credits  can  be  attached  in  other  jurisdic- 
tions. The  process  for  attachment  and  garnishment  may  be  used  in 
lieu  of  personal  service  in  cases  where  the  owner  or  master  cannot  be 
served  with  process.    lb,  293. 

Jurisdiction  of  a  suit  in  admiralty  in  personam  is  obtained  and  the 
suit  is  maintainable,  provided  process  is  duly  served  upon  the  respon- 
dent within  the  district  where  the  suit  is  instituted,  no  matter  where 
the  cause  of  action  arose.  Reilly  v.  Phila.  &  Reading  R.  Co.,  109  Fed: 
R,  349-350. 

Service  of  process  upon  a  mere  director  of  a  foreign  corporation  who 
is  found  within  the  district,  but  who  neither  transacts  any  corporate 
business  there  nor  is  charged  therein  with  any  business  of  the  corpora- 
tion, is  not  sufficient  service  upon  the  corporation  to  confer  jurisdiction. 
/6. 

Rules  2  and  3  give  the  parties  having  a  subsisting  right  of  action,  the 
right  to  a  warrant  of  arrest,  and  to  advantage  of  bail  to  satisfy  the  final 
decree  rendered  in  the  cause.  Marshall  v.  Bazin,  7  N.  F.  Legal  Oba,  342; 
Fed,  Cases,  9,125.    But  dee  Rule  47. 

The  jurisdiction  of  the  court  in  'personam  in  matters  of  contract  has 
no  connection  with  the  question  of  hen.  In  the  former  the  party  is 
proceeded  against  on  his  personal  liability  by  process  of  arrest  or  cita- 
tion,    lb. 

If  the  defendant  cannot  be  found,  hia  goods  and  chattels  attached 
may,  in  default  of  appearance,  be  sold  to  satisfy  the  decree  to  be  ren- 
dered.   Lee  v.  Thompson,  3  Woods,  167;  Fed,  Cases,  8,202. 

• 

The  process  by  attachment  may  issue  whenever  process  cannot  be 
served  upon  the  defendant,  and  in  cases  of  default  the  property  at- 
tached may  be  condemned  to  answer  the  demand  of  the  hl)elant. 
Manio  V,  Ahneida,  10  Wheat,  473-487. 

It  is  not  necessary  that  the  property  to  be  attached  should  be  specified 
in  the  Ubel.    lb,  495. 

As  goods  and  credits  in  the  hands  of  a  third  person  wherever  situated 
may  be  attached  by  notice,  so  the  process  of  attachment  by  notice  is 
valid,  where  the  officer  cannot  have  access  to  the  goods  themselves. 
Manro  v,  Almeida,  lb,  493. 

In  this  case,  decided  in  1825,  Hdd,  that  the  process  of  attachment 
required  the  judge's  order.    lb,  496. 

In  a  court  of  admiralty  a  process  of  foreign  attachment  is  auxiliary 
and  incidental  to  the  principal  suit.    Cushing  v.  Laird,  107  U,  S,  69-76. 
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Held,  at  the  Oct.  T.,  1873,  that  the  prohibition  in  sec.  11  of  the  Act  of 
1879,  as  to  the  locality  of  arrests  and  suits  does  not  apply  to  suits  in 
admiralty.    Atkins  v.  Disintegrating  Co.,  18  WalL  272-306. 

The  District  Court  of  the  United  States  sitting  in  admiralty,  can 
obtain  jurisdiction  to  proceed  in  personam  against  a  person  not  residing 
within  the  district,  by  attachment  of  the  goods  or  property  of  such 
person  within  the  district  where  the  defendants  enter  their  appear- 
ance without  reservation.     lb.  298-301. 

Where  the  defendants  have  never  been  served  with  process  or  entered 
an  appearance,  the  decree  will  not  bind  them  personally,  but  only  their 
property  attached,  within  the  jurisdiction  of  the  court.  Boyd  v.  Urqu- 
hart,  1  Spr,  423;  Fed.  Cases,  1,750. 

A  cause  in  admiralty  is  a  civil  suit  within  the  meaning  of  the  Judiciary 
Act  of  1789,  sec.  11,  and  no  proceeding  can  be  had  against  the  respond- 
ent who  is  not  an  inhabitant  of  or  found  within  the  district  by  an  attach- 
ment against  his  property.  Decided  in  1871.  New  England  Ins.  Co. 
V.  Detroit  &  C.  S.  N.  Co.,  10  Am.  Law  Reg.  383;  Fed.  Cases,  10,154. 

This  construction  does  not  deny  the  power  of  admiralty  courts  to  issue 
process  of  attachment  when  the  respondent  is  an  alien  nonresident,  nor 
when  an  inhabitant  he  absconds  or  conceals  himself,  but  restricts  and 
prohibits  such  process  to  be  issued  when  respondent  is  an  actual  in- 
habitant of  another  district.    lb. 

To  the  same  effect,  Alkins  v.  Fiber  Disintegrating  Co.,  7  Elatckf.  555; 
Fed.  Cases,  602. 

In  a  civil  cause  of  admiralty  and  maritime  jurisdiction  in  personam, 
the  District  Court  of  the  United  States  can  acquire  jurisdiction  of  the 
cause  by  serving  of  an  attachment  on  the  goods  and  chattels  bf  the 
defendant  within  the  jurisdiction  where  the  defendants  cannot  be  found 
personally  within  such  jurisdiction.  The  fact  that  a  defendant  is  not  an 
inhabitant  of  the  United  States,  and  has  never  been  within  the  limits 
of  the  United  States,  does  not  affect  the  jurisdiction.  Cushing  v.  Laird, 
4  Ben.  70;  Fed.  Ca^es,  3,508. 

Before  an  attachment  is  levied  a  marshal  should  return  that  re- 
spondent cannot  be  found,  and  before  a  garnishment  issues,  both  that 
the  respondent  cannot  be  foimd,  and  that  none  of  respondent's  goods 
and  chattels  can  be  found  within  the  district.    lb. 

The  process  need  not  contain  on  its  face  a  citation  for  the  garnishee. 
lb. 

An  attachment  will  be  set  aside  where  no  proper  attempt  is  made  to 
find  or  serve  the  respondent  personally,  before  levying  the  attachment. 
Provost  V.  Piggeon,  9  Fed.  R.  40^-411. 
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Where  the  marshal  actually  or  in  legal  effect  makes  return  that  he 
made  a  reasonable  effort  to  serve  the  respondent  before  making  the 
attachment,  the  return  is  to  be  deemed  true,  and  allowed  to  stand,  and, 
if  denied,  the  marshal  left  to  justify  it  in  an  action  against  him  for  false 
return.    Harriman  v.  Rockaway  Beach  Pier  Co.,  5  Fed,  R.  461-462. 

Upon  a  garnishment  served  upon  a  dry  dock  company,  Heldf  that 
ships  and  other  personal  property  of  hke  nature,  are  ''effects"  within 
the  meaning  of  Rule  2.    The  Alpina,  7  Fed,  R.  361-364. 

In  suits  in  personam  the  attachment  of  property  is  not  authorized  by 
Rule  2,  except  where  the  defendant  cannot  be  foimd;  and  then  where 
the  warrant  of  arrest  is  authorized,  under  the  law  of  the  State  where 
issued.  Where  a  warrant  of  arrest  of  the  person  of  the  defendant  is 
unauthorized  and  illegal  under  the  law  of  a  State,  a  writ  of  attachment 
which  is  dependent  on  such  warrant  of  arrest  is  unauthorized.  Chiesa 
V.  Canova,  36  Fed,  R,  334. 

An  attachment  requires  first  the  issuance  of  a  warrant  of  arrest  and 
a  failure  to  find  the  defendant,  and  can  be  used  only  in  case  the  defend- 
ant is  absent  and  cannot  be  found  to  be  personally  served.  When  the 
defendant  is  present,  but  under  the  laws  of  the  State  is  not  subject  to 
arrest,  his  property  may  not  be  attached  under  Rule  2.  The  Bremena 
V.  Card,  38  Fed.  R.  144-147. 

By  the  service  of  garnishment  the  marshal  does  not  take  possession 
of  the  fund  and  a  subsequent  writ  of  garnishment  from  a  State  court 
may  have  effect,  subject  to  the  first  garnishment  levied.  The  Olivia 
A.  Carrigan,  7  Fed.  R.  507-510. 

Rule  III 

In  all  suits  in  personam,  where  a  simple  warrant  of  arrest 
issues  and  is  executed,  the  marshal  may   in  suita  %n  personam, 

.  .  .  when  marshal  may  take 

take  bail,  with  sufncient  sureties,  from  bail, 
the  party  arrested,  by  bond  or  stipulation,  upon  condition 
that  he  will  appear  in  the  suit  and  abide  by  all  orders  of 
the  court,  interlocutory  or  final,  in  the  cause,  and  pay  the 
money  awarded  by  the  final  decree  rendered  therein  in  the 
court  to  which  the  process  is  returnable,  or  in  any  appellate 
court.  And  upon  such  bond  or  stipulation  summary  proc- 
ess of  execution  may  and  shall  be  issued  summary  process  on 
against  the  principal  and  sureties  by  the  ^**^  *^°*^* 
court  to  which  such  process  is  returnable,  to  enforce  the  final 
decree  so  rendered,  or  upon  appeal  by  the  appellate  court. 
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Decisions 

Respondent  arrested  upon  a  bailable  warrant  to  be  discharged,  must 
give  a  stipulation  not  only  for  the  costs,  but  to  satisfy  the  deciee  against 
him.    Gardner  v.  Isaacson,  Abb.  Ad.  1-41 ;  Fed.  Ccises,  5,230. 

The  term  ''The  Coiu-t"  means  the  court  which  shall  ultimately  decide 
the  caui^.  United  States  v.  Schooner  Little  Charles,  1  Brock  C,  C.  380; 
Fed.  Cases,  15,613. 

Stipulators  cannot  be  held  beyond  the  definite  sum  which  they  have 
bound  themselves  to  make  good  on  default  of  the  principal,  unless  they 
have  been  guilty  of  default,  when  they  may  be  held  for  costs  and  in- 
terest by  way  of  damages.    The  Wanata,  95  U.  S.  600-605. 

Although  the  decree  exceeds  the  sum  named  in  the  stipulation,  the 
surety  cannot  be  compelled  to  pay  more  than  that  amount.  The  Ann 
CaroUne,  2  WaU,  538-549. 

They  cannot  be  made  liable  as  stipulators  beyond  the  extent  of  their 
stipulation.    The  Steamer  Webb,  14  WaU.  406-418. 

Where  bail  has  been  given  to  appear  and  abide  by  the  orders  of  the 
court  it  is  not  necessary  to  take  out  execution  against  the  principal,  to 
obtain  the  monition  to  the  bail  to  appear  and  show  cause  why  he  should 
be  required  to  satisfy  the  decree.  In  re  Snow,  2  Curt.  485;  Fed,  Cases, 
13,141. 

The  coiu-t  will  not  suffer  a  party  to  be  held  to  bail  in  two  places  at 
one  time.    Bingham  v.  Wilkins,  Crabbe,  50;  Fed.  Cases,  1,416. 

The  form  of  the  stipulation  is  for  the  appearance  of  the  party  to  abide 
by  the  decree  in  the  cause  and  not  for  the  payment  of  the  sum  decreed. 
Grace  v.  Evans,  3  Ben.  479;  Fed.  Cases,  5,650. 

The  attachment  may  be  had  only  where  respondent  cannot  be  found. 
Where  respondent  was  arrested  and  his  property  attached,  Hdd,  the 
attachment  must  be  set  aside.    lb. 

By  promulgation  of  the  rules  the  authority  of  arrest  and  imprison- 
mept  on  admiralty  process  is  expressly  declared.  Gaines  v.  Travis, 
Abb.  Ad.  422;  Fed.  Cases,  5,180. 

There  is  no  rule  which  requires  notice  of  a  final  decree.  Execution 
may  be  issued  summarily  against  the  stipulators  if  the  decree  is  not 
satisfied.    lb. 

The  libellant  cannot  require  additional  stipulation,  where  the  bond 
has  been  given  pursuant  to  Rule  3.  Gaines  v.  Travis,  Abb.  Ad.  297; 
Fed.  Cases,  5,179.    . 
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Rule  3,  Hdd,  to  be  governed  by  Rule  47  and  sees.  990-991,  Rev. 
SUOs,    Stone  v.  Murphy,  86  Fed.  R.  158-160. 

Rule  IV 

In  all  suits  in  personam,  where  goods  and  chattels,  or 
credits  and  effects,  are  attached  under  such  warrant  authoriz- 
ing the  same,  the  attachment   may  be   when   attachment   «n 

J-        1        1    1  J  £    j.\.  1.  X         !_•   i_     peraonam   may   be  dis- 

dissolved  by  order  of  the  court  to  which  aoived. 
the  same  warrant  is  returnable,  upon  the  defendant  whose 
property  is  so  attached  giving  a  bond  or  stipulation,  with 
sufficient  sureties,  to  abide  by  all  orders,  interlocutory  or 
final,  of  the  court,  and  pay  the  amount  awarded  by  the 
final  decree  rendered  in  the  court  to  which  the  process  is 
returnable,  or  in  any  appellate  court;  and  upon  such  bond 
or  stipulation,  summary  process  of  exe-  summary  process  on 
cution  shall  and  may  be  issued  against   attachment  >>ond. 

the  principal  and  sureties  by  the  court  to  which  such  war- 
rant is  returnable,  to  enforce  the  final  decree  so  rendered,  or 
upon  appeal  by  the  appellate  court. 

Decisions 

Bail  is  a  substitute  for  the  property  as  regards  all  the  claims  to  be 
made  against  it  by  the  promoter  of  the  suit.  It  is  security,  and  not  for 
the  amount  of  the  claim,  but  for  the  value  of  the  property  to  the  same 
extent  as  if  it  were  still  in  the  custody  of  the  court.  United  States  v. 
Ames,  99  U.  S.  35-37. 

The  decree  in  execution  upon  the  bond  may  be  awarded  against  the 
surety  without  a  separate  suit.    Munks  v.  Jackson,  66  Fed,  R,  571-573. 

Sureties  upon  the  bond  for  the  release  of  property  may  not  object 
that  the  coiui;  has  not  acquired  jurisdiction  to  enter  the  decree,  where 
the  respondent  has  appeared  or  service  has  been  made  upon  him,  and 
respondent  has  obtained  possession  of  the  property  by  means  of  the 
bond.    Harriman  v.  Rockaway  Beach  P.  Co.,  8  Fed.  R.  94-96. 

But  see  The  Berkley,  58  Fed.  R.  920,  where  it  was  held  that  where  the 
vessel  is  seized  under  an  invalid  warrant  so  that  she  cannot  be  held,  the 
sureties  in  a  bond  for  her  release  are  also  discharged.  The  fact  that  the 
stipulation  is  in  the  words  "personally  appeared"  does  not  in  case  of 
seizure  under  an  invalid  warrant  operate  as  a  general  appearance  and 
waive  objection  to  the  jurisdiction. 
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The  usual  practice  is  to  require  nonresident  parties  to  supply  at  leaat 
two  sureties,  and  libellants,  if  resident  within  the  district,  one  surety, 
resident  therein;  but  it  is  not  indispensable  to  the  validity  of  the  stipu- 
lation in  any  case.    The  Infanta,  Abb.  Ad.  327;  Fed.  Cases,  7,031. 

Irregularities  in  the  proceedings  known  to  the  party  concerned  must 
be  objected  to  at  the  first  legal  opportunity  in  court  after  the  time  of 
their  occurrence  or  they  will  be  deemed  to  be  waived.    lb. 

Sureties  are  discharged  by  amending  the  libel  to  join  another  party, 
or  when  the  libellant  takes  notes  as  collateral  security  from  the  owners. 
The  Maggie  Jones,  1  Flip.  635;  Fed.  Cases,  8,947. 

Upon  a  failure  to  give  new  or  further  stipulation  as  required  by  a 
court,  it  may  stay  its  further  proceedings,  deny  all  relief  or  dismiss 
the  libel  and  petition.    In  re  Morrison,  147  U.  S.  14-^5. 


Rule  V 

Bonds  or  stipulations  in  admiralty  suits  may  be  given 

Bonda  and  rtipuiations;  ^nd  taken  in  Open  court,  or  at  chambers, 
by  whom  may  be  taken,    qj.  before  any  Commissioner  of  the  court 

who  is  authorized  by  the  court  to  take  affidavits  of  bail  and 
depositions  in  cases  pending  before  the  court,  or  any  com- 
missioner of  the  United  States  authorized  by  law  to  take 
bail  and  affidavits  in  civil  cases. 

Statutory  Provisions 

Ad  Aug.  15,  1876,  eh.  304.  An  Act  to  provide  for  the  appointment 
of  commissioners  for  taking  affidavits,  etc.,  for  the  courts  of  the  United 
States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  that  notaries  public 
of  the  several  States,  Territories  and  the  District  of  Columbia  be,  and 
they  are  hereby  authorized  to  take  depositions,  and  do  all  other  acts 
in  relation  to  taking  testimony  to  be  used  in  the  courts  of  the  United 
States,  take  acknowledgments  and  affidavits,  in  the  same  manner  and 
with  the  same  effect  as  commissioners  of  the  United  States  Circuit 
Court  may  now  lawfully  take  or  do.    Approved  Aug.  15,  1876. 

Decisions 

Poor  persons  may  sue  in  admiralty  without  security  for  costs  upon 
making  oath  that  they  are  unable  to  give  security  and  the  certificate 
of  a  reputable  attorney  that  he  has  investigated  the  case  and  believes 
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the  party  has  a  good  cause  of  action.  Bradford  v.  Bradford,  2  Flip, 
280;  Fed,  Cases,  1,766. 

Appended  to  the  case  is  the  form  of  oath,  order  of  the  court,  and  a 
note  by  Hammond,  J.,  who  delivered  the  opinion. 

Rule  ,VI 
In  all  suits  in  personam,  where  bail  is  taken,  the  court 

may,  upon  motion,  for  due  cause  shown,     when  baU  may  be  re» 

,  ,  -     .  .        .     duced    in   personam   or 

reduce  the  amount  of  the  sum  contained     new    sureties    required. 

in  the  bond  or  stipulation  therefor;  and  in  all  cases  where  a 
bond  or  stipulation  is  taken  as  bail,  or  upon  dissolving  an 
attachment  of  property  as  aforesaid,  if  either  of  the  sureties 
shall  become  insolvent  pending  the  suit,  new  sureties  may 
be  required  by  the  order  of  the  court,  to  be  given,  upon  mo- 
tion, and  due  proof,  thereof. 

DeciflionB 

Where  the  sureties  become  insolvent  application  should  be  made  to 
the  court  for  an  order  requiring  new  sureties  to  be  furnished.  Dis- 
obedience to  such  order  puts  the  party  in  contempt  and  he  may  be 
denied  the  right  to  further  contest  the  suit  until'  he  complies  with  the 
order.    The  Old  Concord,  1  Brown's  Adm.  270;  Fed.  Cases,  10,482. 

Rule  6  does  not  provide  expressly  for  suit  in  rem,  but  imder  the 
authority  of  Rule  47  the  court  may  require  additional  security  upon 
motion  and  cause  shown.    The  City  of  Hartford,  11  Fed,  R.  89. 

Rule  VII 

In  suits  in  personam,  no  warrant  of  arrest,  either  of  the 
person   or   property   of   the   defendant.   Warrant  of  arrest  in 

V    11  .  r  A'         n        \.  vertonam;    when     may 

shall  issue  for  a  sum  exceeding  five  hun-   waue. 

dred  dollars,  unless  by  the  special  order  of  the  court,  upon 

affidavit  or  other  proper  proof  showing  the  propriety  thereof. 

Decisions 

A  sworn  hbel  is  required  for  the  foundation  of  any  process  of  attach- 
ment, but  the  affidavit  which  justifies  the  arrest  may  be  a  separate 
deposition.    Martin  v.  Walker,  Abb.  Ad.  579;  Fed.  Cases,  9,170. 

An  action  for  an  assault  against  the  master,  brought  after  an  action 
instituted  upon  the  same  cause  of  action  against  the  two  mates  of  a  ves- 
sel not  found  in  the  jurisdiction,  where  it  is  not  shown  that  the  master 
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knew  of  the  purpose  of  the  mates  to  assault  the  libeUant,  or  oould  have 
prevented  it,  Held,  not  a  case  in  which  an  order  of  arrest  should  issue 
without  the  security  usually  required.  Cole  v,  Tollison,  40  Fed.  R,  303- 
304. 

Rule  VIII 

In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel, 
Suits  t»  rem.  ahip..  fumiture,  boats,  or  other  appurtenances, 
SSSd'pSSidorof'b;;  if  such  tacWe,  sails,  apparel,  furniture, 
*^°"'*-  boats,    or   other   appurtenances   are   in 

the  possession  or  custody  of  any  third  person,  the  court 
may,  after  a  due  monition  to  such  third  person,  and  a  hear- 
ing of  the  cause,  if  any,  why  the  same  should  not  be  delivered 
over,  award  and  decree  that  the  same  be  delivered  into 
the  custody  of  the  marshal  or  other  proper  officer,  if,  upon 
the  hearing,  the  same  is  required  by  law  and  justice. 

Rule  IX 

In  all  cases  of  seizure,  and  in  other  suits  and  proceedings 

CaM6  of  aeiiure.  proc«3  ^'^  ^^^f  ^^^  process,  uulcss  Otherwise 
"*•  provided  for  by  statute,  shall  be  by  a 

warrant  of  arrest  of  the  ship,  goods,  or  other  thing  to  be 
How  marshal  to  exe-   arrested ;  and  the  marshal  shall  thereupon 

cute  same;  what  notice  ^  i   .    i       .i         i  •  -,  i 

to  give.  arrest  and  take  the  ship,  goods,  or  other 

thing  into  his  possession  for  safe  custody,  and  shall  cause 

public  notice  thereof  and  of  the  time  assigned  for  the  return 

of  such  process  and  the  hearing  of  the  cause,  to  be  given  in 

such  newspaper  within  the  district  as  the  District  Court 

shall  order;  and  if  there  is  no  newspaper  published  therein, 

then  in  such  other  public  places  in  the  district  as  the  court 

shall  direct. 

Deciflionfl 

The  distinguishing  feature  of  a  suit  in  admiralty  is  that  the  vessel  or 
thing  proceeded  against  is  itself  seized  and  impleaded  as  the  defendant, 
and  is  judged  and  sentenced  accordingly.  The  Moses  Taylor,  4  Wcdl, 
411-427. 

• 

The  court  may  determine  the  question  of  its  jurisdiction  although 
the  marshal's  return  shows  a  seizure  outside  of  the  jurisdiction.  The 
question  may  be  determined  upon  a  plea  to  the  jurisdiction,  which 
may  be  joined  with  an  answer  to  the  merits.  The  Lindrup,  70  Fed,  R, 
718-719. 


ADMIRALTY  AND  MARITIME  JURISDICTION  607 

Where  claimants  voluntarily  give  a  stipulation  to  pay  the  decree 
rendered,  the  court  has  jurisdiction  to  proceed  in  a  libel  in  rem  against 
a  vessel  within  the  jurisdiction  where  the  libel  was  filed,  although  no 
monition  was  issued  and  no  seizure  of  the  vessel  made.  The  Frank 
Vanderkerchen,  87  Fed.  R.  763-765. 

Ordinarily,  seizure  of  the  property  precedes  the  appearance  of  the 
claimants,  but  it  makes  no  difference  whether  claimants  voluntarily 
entered  into  the  stipulation  before  the  actual  seizure  or  waited  until 
the  vessel  had  been  taken  into  actual  custody.    lb.  765. 

The  service  of  a  regular  process  is  a  warning  to  all  parties  who  have 
an  interest  in  the  cause  to  come  in  and  protect  their  interest.  Unless 
they  do  so,  if  due  notice  were  given  they  are  bound  by  the  decree. 
Commander  in  Chief,  1  Wall.  43-52. 

In  the  execution  of  admiralty  process  in  rem  the  officer  should  take 
actual  possession  and  hold  it  in  such  manner  that  his  possession  may  be 
seen.    The  Hibemia,  1  Spr.  78;  Fed.  Cases,  6,455. 

The  filing  of  a  libel  and  issuance  of  an  attachment  without  seizure  of 
the  vessel  is  not  notice  of  the  suit,  even  constructive.  The  Robert 
Gaakin,  9  Fed.  R.  62-63. 

Jurisdiction  of  the  property  is  acquired  by  its  seizure,  by  the  marshal 
under  process  of  the  court,  and  this  seizure  and  the  process  served  by 
the  marshal  are,  in  view  of  the  law,  notice  to  all  persons  interested  of 
the  pendency  of  proceedings  and  of  their  right  to  intervene  and  protect 
their  interests.    Daly  v.  Doe,  3  Fed.  R.  903-912. 

The  failure  to  publish  notice  before  the  default  entered  as  required 
by  the  rule  does  not  render  the  decree  invalid,    lb.  912. 

The  whole  world  are  parties  in  an  admiralty  cause.  Every  person, 
therefore,  who  can  assert  any  title  to  the  property  has  constructive 
notice  by  its  seizure  and  is  bound  by  any  decree  rendered  respecting  it. 
The  Mary,  9  Cranch,  1-26-144. 

Where  there  are  several  authorities  claimed  competent  to  bind  the 
goods  of  a  party  where  executed  by  a  proper  officer,  they  should  be  con- 
sidered effectually  and  for  all  purposes  bound  by  the  authority  which 
first  actually  attaches  upon  them  in  point  of  execution,  and  under 
which  an  execution  should  first  have  been  executed.  Taylor  v.  Carrol, 
20  H(yw.  583-594. 

Where  the  Federal  and  State  courts  have  concurrent  jurisdiction  in 
rem  the  right  to  maintain  the  jurisdiction  must  attach  to  that  tribunal 
which  first  exercises  it,  and  takes  possession  of  the  thing  in  litigation. 
The  Robert  Fulton,  1  Paine,  620;  Fed.  Cases,  11,890. 
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That  a  suit  in  replevin  has  been  instituted  in  the  State  court  does  not 
supersede  the  right  of  a  court  of  admiralty  to  proceed  to  enforce  a  lien 
in  rem.  Such  suit  being  a  paramount  right  against  all  persons  whomso- 
ever.    Certain  Ix)gB  of  Mahogany,  2  Sumn,  589;  Fed.  Cases,  2,559. 

Where  there  is  a  contest  between  process  issued  by  a  State  court  and 
process  issued  by  a  Federal  court  as  to  which  made  the  first  seizure, 
the  sheriff  should  either  apply  to  the  State  court  to  be  protected,  or  to 
the  Federal  court  to  order  its  officer  to  withdraw.  The  Circassian,  1 
Ben.  128;  Fed.  Cases,  2,721. 

Where  there  is  a  conflict  between  the  marshals  of  different  districts 
exercising  concurrent  jurisdiction,  the  question  of  priority  is  properly 
raised  by  petition.    lb. 

Where  the  sheriff  under  process  from  the  State  court  has  the  custody 
of  the  property  and  the  marshal  seizes  it,  although  such  levy  by  the 
marshal  does  not  operate  to  oust  the  sheriff,  it  becomes  legal  as  soon  as 
the  sheriff  abandons  the  levy  and  will  take  precedence  of  a  collusive 
appointment  thereafter  of  a  receiver  by  the  State  court.  The  Roslyn, 
9  Ben.  119;  Fed.  Cases,  12,068. 

A  court  of  admiralty  will  enforce  paramount  maritime  liens  by  pro- 
ceeding against  a  vessel  sold  under  process  in  a  State  court;  such  sale 
and  delivery  to  the  purchaser  does  not  divest  or  impair  the  paramount 
maritime  liens.    The  Gazelle,  1  Spr.  378;  Fed.  Cases,  5,289. 

The  thing  taken  in  proceedings  in  rem  remains  in  the  custody  of  the 
court  until  claims  before  the  court  are  finally  satisfied,  and  if  the  thing 
is  taken  from  the  officer,  its  redelivery  will  be  enforced  by  attachment; 
whether  taken  by  a  party  to  the  cause  or  not.  The  Phcebe,  1  Ware,  368, 
Fed.  Cases,  11,066. 

The  court  in  its  discretion  may  entertain  two  libels  for  the  same  cause 
of  action,  one  in  personam  and  one  in  rem.  La  Normandie,  58  Fed.  R. 
427-432. 

The  filing  of  a  cross-bill  in  personam  and  obtaining  a  stay  in  the  orig- 
inal libel.  Held,  not  to  be  a  waiver  of  objections  on  the  ground  that  the 
lien  is  not  maritime.    The  Electra,  74  Fed.  R.  689-696. 

Motion  to  dismiss  for  want  of  jurisdiction  in  a  libel  in  rem  may  be 
made  even  after  full  hearing  had  upon  the  merits.  The  John  C.  Sweezy, 
55  Fed.  R.  540-541. 

A  judgment  in  personam  cannot  ordinarily  be  entered  in  a  suit  in  rem 
without  an  amendment,  and  the  issue  of  new  process  or  the  voluntary 
appearance  of  the  defendant.    The  Monte  A.,  12  Fed.  R.  331-337. 
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The  use  of  the  process  of  attachment  in  admiralty  has  prevailed  since 
the  Federal  courts  were  established.  Atkins  v.  Fiber  Co.,  18  Wall. 
272-304    (21-844). 

Since  Congress  may  prescribe  the  forms  and  modes  of  proceedings  in 
the  judicial  tribunals  it  establishes  to  carry  into  execution  the  judicial 
powers  delegated  by  the  Constitution;  it  may  authorize  the  courts  to 
proceed  by  attachments  against  property  or  by  arrest  of  the  person  as 
may  be  deemed  most  to  promote  justice.  Steamer  St.  Lawrence,  1 
Black,  522-528  (17-183),  Dec.  T.,  1863. 

Where  the  libellant  has  acted  in  good  faith  under  the  advice  of 
counsel,  a  cross-Ubel  for  damages  caused  by  the  attachment  and  deten- 
tion of  the  vessel  in  the  suit  will  not  be  sustained.  The  Alcalde,  132 
Fed.  R.  576-579. 

Where  the  court  is  satisfied  that  a  suit  in  rem  for  collision  was  brought 
in  good  faith,  and  that  there  has  been  no  abuse  of  judicial  process,  a 
cross-libel  for  damages  on  accoimt  of  the  detention  of  the  ship,  by  her 
seizure  under  the  process  of  the  court  issued  in  the  case  at  the  instance 
of  the  libellant,  will  be  dismissed.  The  Admiral  Cecille,  134  Fed.  R.  672- 
675. 

In  proceedings  in  rem  the  allowance  of  process  is  the  act  of  the  law, 
so  that  no  damages  are  allowed  for  the  arrest  and  detention  of  the  ves- 
sel, unless  where  bad  faith  or  deceit  is  practiced  in  suing  out  the  writ, 
or  unless  the  suit  is  one  which  may  be  characterized  as  a  malicious 
prosecution.  Portland  Shipping  Co.  v.  The  Alex  Gibson,  44  Fed.  R. 
371-374. 

Rule  X 

In  all  cases  where  any  goods  or  other  things  are  arrested, 
if  the  same  are  perishable,  or  are  liable  periBhabie  (joods.  how 
to  deterioration,  decay,  or  injury,  by  ™*y  ***  ^^^* 
being  detained  in  custody  pending  the  suit,  the  court  may, 
upon  the  application  of  either  party,  in  its  discretion,  order 
the  same  or  so  much  thereof  to  be  sold  as  shall  be  perishable 
or  liable  to  depreciation,  decay,  or  injury;  and  the  proceeds, 
or  so  much  thereof  as  shall  be  a  full  security  to  satisfy  in 
decree,  to  be  brought  into  court  to  abide  the  event  of  the 
suit;  or  the  court  may,  upon  the  application  of  the  claimant, 
order  a  delivery  thereof  to  him,  upon  a   Or  may  b«  delivered  to 

.  1        1      J  J         'A       claimant  on  his  giving 

due  appraisement,  to  be  had  under  its   stipulation, 
direction,  either  upon  the  claimant's  depositing  in  court  so 
much  money  as  the  court  shall  order,  or  upon  his  giving  a 
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stipulation;  with  sureties,  in  such  sum  as  the  court  «hall 
direct,  to  abide  by  and  pay  the  money  awarded  by  the  final 
decree  rendered  by  the  court,  or  the  appellate  cout-t,  if  any 
appeal  intervenes,  as  the  one  or  the  other  course  shall  be 
ordered  by  the  court. 

Decisions 

If  the  cargo  is  liable  to  deteriorate  or  perish,  or  the  ship  to  be  injured 
by  the  delay  incident  to  salvage  proceedings,  the  proper  course  is  to 
apply  to  the  court  for  the  sale  thereof.  It  is  not  a  matter  of  right  for 
either  party  to  have  the  delivery  on  bail  in  such  cases.  The  Ship  Na- 
thaniel Hooper,  3  Sumn,  542;  Fed.  Cases,  10,032. 

Under  Rule  10  it  is  not  sufficient  ground  to  refuse  the  sale  of  a  ship 
which  is  deteriorating  in  the  hands  of  the  marshal,  because  an  appeal 
is  pending  as  to  the  propriety  of  the  court's  entertaining  jurisdiction 
while  the  ship  was  in  the  hands  of  a  receiver  appointed  by  a  State  court. 
The  Wilamett  Valley,  63  Fed,  R.  130-132. 

The  property  does  not  follow  the  appeal  into  the  appellate  court,  but 
remains  in  the  custody  of  the  officer  of  the  court  below,  which  has  the 
power  to  order  it  sold,  notwithstanding  the  appeal,  if  liaMe  to  deprecia- 
tion.   Jennings  v.  Carson,  4  Cranch,  2-26. 

After  an  appeal  the  trial  court  still  retains  power  to  care  for  the  goods 
seized,  and  may  order  a  sale  of  such  goods  as  are  likely  to  perish.  Jones 
V,  Walker,  2  Hayw.  N.  C.  291;  Fed.  Cases,  7,506. 

The  court  will  protect  the  title  of  the  purchaser  to  the  property  or- 
dered to  be  sold  as  perishable,  against  both  claimant  and  libeUant.    /&• 

Rule  XI 
In  like  manner,  where  any  ship  shall  be  arrested,  the  same 

Ship,     when     may     be    ^^Yf  ^P^^  ^^^  application  of  the  claim- 
delivered  to  claimant.    ^^^^   ^e  delivered   to  him  upon   a  due 

appraisement,  to  be  had  under  the  direction  of  the  court, 
upon  the  claimant's  depositing  in  court  so  much  money  as 
the  court  shall  order,  or  upon  his  giving  a  stipulation,  with 
sureties,  as  aforesaid;  and  if  the  claimant  shall  decline  any 
such  application,  then  the  court  may,  in  its  discretion,  upon 
Or  when  will  be  sold,  the  application  of  either  party,  upon  due 
cause  shown,  order  a  sale  of  such  ship,  and  the  proceeds 
thereof  to  be  brought  into  court  or  otherwise  disposed  of, 
as  it  may  deem  most  for  the  benefit  of  all  concerned. 
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DeciflionB 

Under  Rule  11  and  sec.  941,  Rev,  Stats.,  possession  may  be  retained 
by  giving  bond  where  the  libel  is  to  determine  the  right  of  possession  of 
the  vessel.    The  Pooonoket,  61  Fed,  R.  10&-109. 

Filing  a  stipulation  to  obtain  the  release  of  a  vessel  is  not  a  waiver  of 
the  question  of  her  liability.  The  Fidelity,  16  Blatchf,  569;  Fed,  Cases, 
4,758. 

If  it  shall  appear  on  trial  even  after  the  merits  are  determined  in 
favor  of  the  claimants,  that  in  reality  they  have  no  title  to  the  property, 
the  court  will  retain  the  property  in  its  own  custody  until  the  true  owner 
can  interpose  a  claim.  United  States  v.  Four  Hundred  and  Twenty-four 
Casks  of  Wine,  1  Pet.  547-^550. 

Where  a  stranger  to  the  suit,  claiming  to  be  the  owner,  gives  a  bond 
conditioned  for  the  restoration  of  the  property  and  to  perform  any  other 
judgment  which  the  court  may  render,  and  pay  costs  and  damages,  he 
makes  himself  a  party  to  the  suit  as  if  process  had  been  served  on  him, 
and  is  bound  by  a  default,  under  the  terms  of  his  bond.  Briggs  v,  Tay- 
lor, 84  Fed,  R,  681-683. 

The  filing  of  a  stipulation  to  release  a  vessel  from  an  attachment,  is 
not  a  waiver  of  any  ground  of  defense  to  the  suit,  and  respondent  sued 
in  personam,  whose  vessel  is  attached  because  personal  service  cannot 
be  made  in  the  district,  may  seasonably  plead  that  the  court  has  no 
jurisdiction  of  the  cause.  Manchester  v,  Hotchkiss,  10  Am,  L,  R,  379; 
Fed,  Cases,  9,004.     • 

The  power  to  release  on  bail  does  not  depend  on  any  rule,  but  is  an 
inherent  power  of  the  coiu-t.  Place  v.  City  of  Norwich,  1  Ben,  89;  Fed, 
CcMes,  11,202. 

Where  several  libels  are  filed  amounting  to  more  than  the  appraised 
value  of  the  vessel,  she  may  be  discharged  on  claimants  giving  a  stipula- 
tion in  the  full  value  of  the  vessel.  The  Antelope,  1  Ben,  521;  Fed, 
Cases,  481. 

The  stipulator  cannot  at  his  option  be  discharged  from  his  undertak- 
ing on  restoring  the  property  to  the  custody  of  the  court,  nor  can  it  be 
done  by  order  of  the  court  merely  at  the  instance  of  the  stipulator,  and 
for  his  relief.    Livingston  v.  The  Jewess,  1  Ben,  19;  Fed.  Cases,  8,412. 

Where  another  element  of  equity  has  been  mingled  with  the  case  by 
the  re-arrest  of  the  property  so  that  the  claimant  was  deprived  by  an 
act  of  law  of  the  benefit  of  the  discharge,  the  stipulations  may  be  va- 
cated by  the  order  of  the  court.    Ih, 
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A  vessel  discharged  upon  stipulation  returns  to  her  owner  forever 
discharged  from  the  lien,  the  foundation  of  the  proceedings  against  her. 
The  court  has  no  power  to  order  her  re-arrest;  but  where  the  sureties 
become  insolvent,  may  require  new  sureties  to  be  furnished.  The  Old 
CJoncord,  1  Brown's  Adm.  270;  Fed,  Cases,  10,482. 

Where  one  of  the  owners  has  given  a  stipulation  to  refimd  the  value 
of  the  ship  as  appraised,  with  damages,  interest,  and  cost«,  he  is  not  at 
liberty  thereafter  to  insist  that  the  ship  is  worth  less  than  the  appraised 
value,  or  that  he  has  discharged  other  liens  for  which  the  owners  were 
personally  liable,  to  that  extent  diminishing  its  value.  The  Virgin,  8 
Pet,  538-553. 

The  surety  having  paid  the  money  stipulated  may  at  once  claim  to  be 
subrogated  to  the  rights  of  the  original  libellant,  but  he  is  not  entitled 
to  be  paid  out  of  the  proceeds  of  the  sale  of  the  ship  in  preference  to  the 
existing  liens.    Carrol  v.  The  Leathers,  1  Newb.  432;  Fed.  Cases,  2,455. 

The  surety  is  regarded  only  in  the  light  of  an  ordinary  creditor  of  his 
principal,  upon  whose  personal  credit  he  relied  when  he  bound  himself 
for  the  payment  of  the  bond.  It  is  his  own  fault  if  he  has  failed  to  exact 
from  his  principal  a  separate  stipulation  to  indemnify  him  against  all 
loss.     lb. 

Although  the  rules  are  silent  with  regard  to  this  form  of  stipulation, 
the  court  in  general  admiralty  practice  has  the  ^ower  upon  the  applica- 
tion of  the  surety  to  direct  it  to  be  given.    76. 

The  surety  has  the  right  to  proceed  against  the  vessel  seized  and  sold, 
as  against  any  other  property  belonging  to  his  principal,  but  it  is  the 
right  of  any  ordinary  creditor  and  not  a  privileged  one,  as  holding  a 
lien.     Ih, 

A  surety  by  paying  the  decree  does  not  become  subrogated  to  the 
rights  of  the  libellant  so  as  to  acquire  a  lien  upon  the  vessel.  If  the 
surety  desires  protection  he  should  exact  security  from  his  principal,  as 
his  legal  redress  is  only  that  of  one  who  has  incurred  obligations  from 
having  paid  money  for  which  he  voluntarily  and  without  consideration 
has  imdertaken  to  pay.  The  Robertson,  8  Biss.  180;  Fed.  Cases, 
11,923. 

Where  several  libels  are  filed  against  a  vessel  in  the  aggregate  amount 
exceeding  her  value,  she  may  be  discharged  upon  a  stipulation  in  the 
amount  of  her  value  without  including  her  freight,  there  being  no  pro- 
ceedings against  the  freight.   The  Vivid,  3  Biss.  397;  Fed.  Cases,  16,977. 

The  court  may  order  a  chartered  ship  to  be  delivered  to  her  owners 
if  the  charterers  refuse  to  claim  her.  The  Prometheus,  1  Lowell,  491; 
Fed,  Cases,  11,442. 


ADMIRALTY  AND  MARITIME  JURISDICTION  513 

The  rule  allowing  the  re-arrest  of  a  vessel  discharged  on  stipulation 
in  the  case  of  fraud  or  an  improvident  release,  only  allows  such  re-arrest 
before  judgment,  because  the  cause  of  action  after  judgment  has  passed 
into  res  adjitdicaia,  and  the  court  is  then  without  power  in  the  cause. 
The  Hattie  Bell,  65  Fed.  R,  119-120. 

If  a  redelivery  of  a  vessel  is  ordered  it  must  be  subject  to'  all  existing 
and  subsequent  accruing  liens,  and  also  to  the  rights  of  any  bona  fide 
purchaser,  if  a  sale  has  in  the  meantime  taken  place.  The  Union,  4 
Blatchf.  90;  Fed.  Cases,  14,346. 

In  cases  of  fraud,  or  the  improvident  discharge  of  a  vessel,  if  season- 
able apphcation  be  made,  she  may  be  ordered  back  into  the  custody 
of  the  marshal.    lb. 

The  absence  from  the  rules  prescribed  by  the  Supreme  Court  of  any 
provision  for  the  case  of  insolvent  stipulators,  is  no  reason  why  the  court 
may  not  require  the  claimant  to  furnish  new  stipulators  when  the 
originals  became  insolvent.  The  Virgo,  13  Blaichf.  255;  Fed.  Cases, 
16,976. 

The  death  of  one  stipulator  does  not  defeat  the  right  of  the  libellant 
to  execution  against  the  survivor,  which  may  be  had  without  exhaust- 
ing the  remedy  of  the  libellant  against  the  claimant,  where  the  decree 
adjudged  the  stipulants  to  pay  into  the  court  the  amount  of  their 
stipulation.    The  C.  F.  Ackerman,  14  Blatchf.  360;  Fed.  Cases,  2,564. 

The  final  decree  where  the  res  has  been  surrendered  may  be  entered 
against  both  principals  and  sureties  at  the  time  of  its  rendition,  upon  a 
stipulation  under  sec.  941,  Rev.  Stals.    Ex  parte  Warden,  108  U.  S.  153-^ 
156. 

It  is  no  doubt  within  the  power  of  the  court  to  postpone  a  decree 
against  the  surety  until  after  the  time  for  appeal  by  the  principal  has 
expired  and  then  to  proceed  only  on  notice,  but  it  is  not  imperative. 
lb. 

The  vessel  should  not  be  released  during  appeal  in  a  cause  of  damage, 
nor  will  the  court  order  the  libellants  to  give  bond  to  pay  such  damages 
as  may  be  sustained  by  the  claimants  by  reason  of  her  detention  during 
the  appeal  in  case  the  libel  be  dismissed  in  the  appellate  court.  The 
Adolph,  5  Fed.  R.  114-115. 

Rule  11  was  designed  to  give  to  the  owners  of  vessels  sued  for  dam- 
ages, all  practical  relief  against  the  hardships  of  exercising  in  good 
faith  the  right  of  arrest.    lb.  116. 

Where  two  part  owners  appear  by  different  proctors  and  one  of  the 
claimants  signs  the  stipulation,  the  other  who  gave  no  stipulation  will 
not  be  held  liable  by  the  decree.    The  Zodiac,  5  Fed.  R.  220. 
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Rule  11  is  designed  for  the  purpose  of  securing  the  payment  of  pe- 
cuniary demands.  It  is  not  imperative  and  should  not  be  applied  in 
those  cases  where  the  object  of  the  suit  is-  not  the  enforcement  of 
money,  nor  to  secure  any  payment  of  damages,  but  to  take  possession 
of  the  vessel  herself,  to  prevent  her  violation  of  neutrality  laws.  The 
Mary  N.  Hogan,  17  Fed.  R,  813-«14. 

Where  the  complaint  is  made  under  sec.  5,283,  Rev.  Stats.,  the  vessel 
should  not  be  released  on  bond.    76.  815. 

A  vessel  may  be  sold  before  the  final  decree  upon  motion  of  claimant 
where  the  llbellant  does  not  oppose  the  application,  the  proceeds  to  be 
placed  in  the  registry  of  the  court  and  stand  in  the  place  of  the  res. 
The  Nevada,  85  Fed.  R.  681. 

In  admiralty  there  is  no  hard  and  fast  rule  to  shut  out  proofs  of  mis- 
take in  valuation.  Where  a  stipulation  is  voluntarily  entered  into 
without  an  appraisal  as  provided  for  by  Rule  11,  and  where  no  person 
will  suffer  injury,  admiralty  will  apply  equitable  principles  to  enable 
one  who  has  by  mistake  furnished  a  stipulation,  excessive,  to  correct 
the  mistake.    The  Iris,  100  Fed.  R.  104-114. 

Rule  XII 

In  all  suits  by  material  men  for  supplies  or  repairs,  or 

SuitB  by  material  men.   o^her  necessarfes,  the  libellant  may  pro- 
againat  whom  and  what,    ^^^j    against    the   ship    and   freight,  in 

rem,  or  against  the  master  or  owner  alone,  in  personam. 

Decisions 

The  general  principles  governing  liens  on  domestic  vessels  stated  to 
be:  (1)  By  common  law  material  men  furnishing  repairs  to  a  domestic 
ship  have  no  maritime  lien  upon  the  ship  itself;  (2)  as  to  repairs  or 
necessaries  in  the  port  or  State  to  which  the  ship  belongs  the  local  law 
governs,  and  no  lien  is  implied  imless  by  that  law;  (3)  where  the  local 
law  gives  a  lien,  the  provisions  of  such  law  must  be  striptly  followed, 
or  no  lien  is  acquired.    The  Sue,  137  Fed.  R.  133-135. 

The  lien  for  supplies  may  be  enforced  against  the  person  of  the  master, 
the  vessel  itself,  or  the  owners  thereof,  whether  the  supplies  be  furnished 
with  their  knowledge  or  not;  and  this  applies  to  foreign  vessels  in  a 
neutral  port.    North  v.  The  Eagle,  Bee,  78;  Fed.  Cases,  10,309. 

Where  a  State  statute  gives  a  lien  on  a  vessel  for  repairs  and  supplies 
furnished  in  her  home  port,  the  same  presmnption  in  favor  of  the  mas- 
ter's authority  to  contract  therefor  on  her  credit  arises  as  exists  imder 
the  maritime  law  where  repairs  are  furnished  in  a  foreign  port.  The 
Templar,  59  Fed.  R.  203. 
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A  maritime  lien  will  not  be  enforced  against  bona  fide  purchasers  or 
incimibrances,  without  notice,  after  failure  to  assert  it  within  a  reason- 
able time.    The  Bristol,  11  Fed,  R.  156-162. 

See  cases  cited  on  p.  162,  where  the  lien  has  been  held  to  be  lost  by 
delay. 

A  lien  not  enforced  imtil  more  than  two  years  after  the  supplies  were 
furnished,  was  dismissed  as  against  bona  fide  purchasers.  The  Utility, 
BL  &  H.  218;  Fed,  Cases,  16,806. 

Where  a  third  party  claims  a  lien  prior  and  superior  to  that  of  the 
libellant  under  the  provisions  of  the  State  statute,  the  admiralty  court 
has  no  powef  in  a  proceeding  in  rem  to  decide  it,  and  adjust  the  priorities 
in  dispute.  The  Steamer  St.  Laurence,  1  Black,  522-531  (17-184), 
Dec.  T.,  1861. 

A  proceeding  in  rem  upon  the  ground  that  the  local  law  gives  a  lien 
where  none  is  given  by  the  maritime  code,  is  inapplicable  to  our  mixed 
form  of  government.    lb. 

A  State  statute  giving  a  lien  is  enforced  in  admiralty  not  as  a  right 
which  the  court  is  boimd  to  enforce,  but  as  a  discretionary  power,  where 
no  controversy  beyond  the  Umits  of  admiralty  jurisdiction  is  involved. 
lb,  530. 

Admiralty  has  jurisdiction  to  enforce  a  lien  for  repairs  made  by  ship 
carpenters  upon  a  domestic  vessel,  although  no  such  lien  exists  by  the 
State  law.    In  re  Kirkland,  12  Am.  L.  R.  300;  Fed.  Cases,  7,842. 

The  local  laws  only  furnish  rules  to  ascertain  the  rights  of  parties, 
and  thus  assist  in  the  administration  of  the  proper  remedy,  where 
jurisdiction  is  vested  in  admiralty  by  the  laws  of  the  United  States. 
The  Steamboat  Orleans  v.  Phoebus,  11  Pet,  175-184. 

A  court  of  admiralty  has  no  jurisdiction  of  charges  not  of  admiralty 
nor  of  a  maritime  nature,  although  a  lien  may  be  given  therefor  by 
the  State  statute.    Boon  v.  The  Hornet,  Crabbe,  426;  Fed.  Cases,  1,640. 

The  lien  given  by  a  State  law  may  be  enforced  in  rem  in  admiralty, 
but  it  must  be  such  a  suit  as  the  admiralty  can  entertain.    lb. 

"Necessaries,"  as  used  in  Rule  12,  mean  those  things  which  pertain 
to  the  navigation  of  a  vessel,  and  are  incidental  thereto,  i.  e.,  those 
things  which  directly  aid  in  keeping  her  in  motion  for  the  purpose  of 
receiving,  carrying,  and  delivering  cargoes.  Hubbard  v.  Roach,  2  Fed, 
R,  393-394. 

The  charge  for  supplies  furnished  by  material  men  to  foreign  ships 
in  our  ports  or  to  our  ships  in  foreign  ports  is  enforceable  in  admiralty. 
The  Nestor,  1  Sumn,  73;  Fed.  Cases,  10,126. 
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The  ports  of  other  States  are  foreign  ports.    Ih. 
The  fact  that  the  muster  and  owners  are  personally  liable  for  the 
supplies  does  not  destroy  the  lien.    lb. 

Giving  credit  for  a  fixed  time  does  not  extinguish  the  lien  for  supplies, 
but  no  lien  can  be  maintained  until  the  term  of  credit  has  expired. 
The  John  Wallace,  Jr.,  1  Spr.  178;  Fed.  Cases,  7,432. 

The  maritime  lien  is  waived  by  any  act  inconsistent  with  the  intention 
to  hold  such  lien,  such  as  taking  negotiable  notes  of  the  owner.  The 
Chusan,  1  Spr.  39;  Fed.  Cases,  2,716. 

Entries  in  a  ledger,  the  daybook  entries  not  appearing,  charging 
owners  rather  than  the  vessel,  Held,  not  to  displace  the  lien,  as  the  en- 
tries in  books  are  always  explainable,  and  the  truth  of  the  transaction 
can  be  shown  independent  of  them.    The  Patapsco,  13  Wall.  329-334. 

Where  the  supplies  are  furnished  in  a  foreign  port,  the  presumption 
of  law  is  that  the  credit  is  given  to  the  vessel.    lb.  334. 

A  note  taken  for  the  amoimt  of  supplies  furnished  for  a  vessel  will 
not  waive  the  maritime  lien  on  the  vessel  imless  so  understood  at  the 
time.  The  note,  however,  must  be  returned  or  surrendered  at  the  hear- 
ing.   The  Eclipse,  3  Biss.  99;  Fed.  Cases,  4,268. 

A  charterer  to  whom  is  given  the  possession  and  management  of  a 
vessel  becomes  the  owner  pro  hac  vice,  and  his  contracts  for  supplies 
bind  the  vessel,  though  the  general  owner  appoints  the  master  and 
crew.    The  India,  16  Fed.  R.  262-263. 

If  supplies  are  furnished  a  foreign  vessel  in  a  foreign  port  where  by 
law  such  furnishing  creates  a  lien  on  the  ship,  a  court  of  admiralty  in 
the  United  States  will  administer  the  foreign  law  as  it  would  be  applied 
in  the  ship's  home  port,  though  such  law  diiTers  from  the  American  law. 
The  Maud  Carter,  29  Fed.  R.  156-157. 

Under  Rule  12  all  ships,  domestic  or  foreign,  are  liable  for  repairs, 
supplies,  or  other  necessaries  furnished  at  the  expressed  or  implied 
request  of  the  owner  or  master,  in  home  ports  as  well  as  in  foreign  ports. 
The  Augusta,  5  Am.  L.  Term  Rep.  495;  Fed.  Cases,  647. 

The  employee  of  a  contractor  employed  to  repair  a  vessel  has  a  lien 
thereon,  unless  the  labor  was  performed  with  the  notice  that  he  must 
look  to  the  contractor  for  payment.    lb. 

Rule  12  as  altered,  places  contracts  for  repairs  and  supplies  for  all 
ships,  whether  foreign  or  domestic,  on  an  equality  as  to  proceedings  in 
admiralty.    The  Selt,  3  Biss.  344;  Fed.  Cases,  12,649. 

HM,  that  the  repairs  made  with  the  knowledge  of   the  mortgagee 
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create  a  lien  which  should  be  satisfied  not  according  to  priority  of  date, 
but  upon  equitable  principles.   lb. 

Admiralty  jurisdiction  does  not  authorize  the  courts  to  take  cogni- 
zance of  questions  of  property  between  the  mortgagee  and  the  owners 
of  a  vessel.    Bogart  v.  Steamboat  John  Jay,  17  How.  399-402. 

The  mortgagee  has  a  right  in  admiralty  to  so  much  of  the  funds  as  is 
not  required  to  pay  prior  liens.  The  Island  City,  1  Lowell,  375;  Fed. 
Caa^,  7,109. 

Liens  created  by  the  statute  of  a  State  for  repairs  or  supplies  furnished 
a  vessel  in  her  home  port  have  precedence  over  a  mortgage  recorded 
under  sec.  4,192,  Rev.  SUUa.,  upon  the  principle  that  such  supplies  are 
furnished  on  the  credit  of  a  ship  to  preserve  her  existence  for  the  benefit 
of  all  having  any  interest  in  her.    The  J.  E.  Rumbell,  148  U.  S.  1-19. 

For  necessary  repairs  or  supplies  furnished  in  a  foreign  port,  a  lien 
is  given  by  the  general  maritime  law.    lb. 

For  repairs  or  supplies  in  the  home  port,  no  lien  exists  under  the 
general  law  independently  of  local  statutes.    lb.  12. 

Whenever  the  statute  of  a  State  gives  a  lien  for  repairs  or  supplies 
in  her  home  port  to  be  enforced  in  renif  such  lien  is  in  the  nature  of  a 
maritime  lien,  and  may  be  enforced  in  admiralty.    lb. 

Such  liens  are  within  the  exclusive  jurisdiction  of  the  courts  of  the 
United  States  sitting  in  admiralty.    lb. 

Note. — ^This  case  reviews  the  decisions  in  the  several  circuits  upon 
questions  of  priority  of  liens  for  supplies  or  repairs  over  mortgage  liens. 

State  legislatures  have  no  authority  to  create  a  maritime  lien,  nor 
can  they  confer  jurisdiction  on  the  State  courts  to  enforce  such  lien  by 
a  suit  or  proceeding  in  rem  as  practiced  in  the  admiralty  courts.  Ed- 
wards V.  Elliot,  21  Wall.  552-556. 

A  maritime  lien  does  not  arise  on  a  contract  to  build  a  ship  or  furnish 
material  for  that  purpose,  but  State  laws  may  create  such  liens  and 
may  enact  reasonable  rules  and  regulations  for  their  enforcement  not 
inconsistent  with  the  exclusive  jurisdiction  of  admiralty  courts.    lb. 

Liens  granted  by  the  State  laws  in  favor  of  material  men  for  neces- 
saries furnished  to  a  vessel  in  her  home  port  in  the  same  State  can  only 
be  enforced  by  proceedings  in  rem  in  the  admiralty  courts.  The  Lotta- 
wanna,  21  Wall.  55S-580. 

All  persons  who  are  employed  to  repair  a  vessel  or  do  work  upon  her 
are  material  men  within  the  meaning  of  Rule  12.  City  of  Salem,  10 
Fed.  R.  843-844. 

The  admiralty  possesses  a  general  jurisdiction  in  cases  of  suits  by 
material  men  in  personam  and  in  rem,  but  where  the  proceeding  is  in 
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rem  to  enforce  a  specific  lien,  the  party  must  establish  the  existence  of 
such  lien.    The  General  Smith,  4  Wheat.  438-443. 

Where  a  lien  exists  by  maritime  law  of  foreign  jurisdiction,  our  ad- 
miralty has  jurisdiction  to  enforce  it  here,  even  though  all  parties  are 
foreigners.    The  Maggie  Hammond,  9  Wall.  435-451. 

In  the  enforcement  of  a  lien  for  supplies  or  repairs  to  a  domestic 
vessel,  the  admiralty  jurisdiction  depends  upon  the  local  law  of  the  State 
where  such  repairs  are  made,  but  questions  of  lien  upon  a  foreign  vessel 
are  governed  by  the  general  maritime  law.  The  Chusan,  2  Story,  455; 
Fed.  Cases,  2,717. 

By  the  general  maritime  law  material  men  have  a  threefold  remedy 
for  supplies  and  materials  furnished  to  a  foreign  ship:  first,  against  the 
vessel;  second,  against  the  owner,  and  third,  against  the  master;  and 
none  of  the  remedies  is  displaced  except  upon  proof  that  exclusive  credit 
was  given  to  one  of  the  parties  or  to  the  vessel.    lb. 

m 

Under  Rule  12  every  case  of  contract  for  supplies,  repairs,  etc.,  for  a 
vessel,  domestic  as  well  as  foreign,  may, be  enforced  by  proceedings  in 
rem  against  the  vessel  or  in  personam  against  the  owner.  The  Steamer 
Circassian,  11  Bl(Uchf.  472;  Fed.  Cases,  2,726. 

The  person  who  advances  money  on  the  credit  of  a  foreign  ship  for 
the  purpose  of  repairing  her  or  furnishing  her  with  necessary  supplies, 
and  which  is  used  for  that  purpose,  has  a  lien  on  the  ship  for  such  ad- 
vance.   The  J.  F.  Spenser,  5  Ben.  151;  Fed.  Cases,  7,316. 

Freight  money  received  by  a  consignee  is  deemed  to  be  applied  to 
the  discharge  of  liens  on  the  ship  in  the  absence  of  an  express  application 
by  the  shipowner.    lb. 

An  action  in  rem  is  no  bar  to  a  subsequent  suit  in  personam  for  the 
same  claim,  unless  the  defendants  executed  a  stipulation  for  the  amount 
of  the  claim.    Atlantic  Mutual  Ins.  Ck).  v.  Alexandre,  16  Fed.  R.  27^281. 

A  lien  for  wharfage  upon  a  domestic  vessel  exists  and  is  enforceable 
in  admiralty.    The  Kate  Tremaine,  5  Ben.  60;  Fed.  Cases,  7,622. 

The  maritime  law  implies  a  lien  on  the  ship  for  every  lawful  contract 
of  the  master  made  for  the  benefit  of  the  ship.    lb. 

Supplies  furnished  in  one  State  to  a  vessel  belonging  in  another  are 
supplies  for  a  foreign  ship,  the  different  States  in  the  United  States  for 
this  purpose  being  held  foreign  to  each  other.  The  Chusan,  2  Story,  455; 
Fed.  Cases,  2,1  Y!. 

Contracts  to  furnish  labor  or  materials  for  the  repair  of  a  vessel, 
whether  made  on  the  credit  of  the  vessel  or  the  personal  credit  of  the 
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owner  or  master,  are  maritime  liens  within  the  admiralty  jurisdiction. 
The  Iris,  100  Fed.  R.  104-110. 

It  is  not  essential  to  a  lien  under  a  State  statute  which  gives  the  lien 
to  the  one  furnishing  the  labor  or  material  for  the  repair  of  a  vessel 
under  a  contract  with  the  owner,  that  the  repairs  should  be  made  with 
the  imderstanding  that  the' credit  is  given  US  the  vessel.    lb.  112. 

Where  repairs  have  been  furnished  to  a  vessel,  the  burden  is  on  the 
one  claiming  that  the  lien  which  arises  by  provision  of  law  was  waived, 
as  by  contract.    The  L.  X.  B.,  93  Fed.  R.  23^-239. 

The  mere  giving  of  notes  in  payment  of  repairs  to  a  vessel  does  not 
in  jlself  create  a  waiver  of  the  maritime  lien  therefor,  even  where  the 
notes  contain  a  provision  rendering  them  an  equitable  chattel  mortgage. 
76. 

The  notes  not  being  paid,  they  may"  be  returned  and  the  lien  enforced. 
lb.  238. 

Rule  XIII 

In  all  suits  for  mariners'  wages,  the  libellant  may  proceed 
against   the   ship,   freight,   and   master,   suita  for  wages.  a«iunst 
or  against  the  ship  and  freight,  or  against   ^^**"^  *****  ^***** 
the  owner,  or  the  master  alone  in  personam. 

DeciBions 

Under  Rule  13  a  vessel  and  her  owner  cannot  be  joined  in  the  same 
libel  for  mariners'  wages.    The  Ethel,  66  Fed.  R.  340-3^2. 

Unless  restricted  by  a  treaty  the  courts  of  the  United  States  may 
assume  jurisdiction  of  a  lien  for  wages  by  a  foreign  seaman  against  a 
foreign  vess^.    The  Amalia,  3  Fed.  R.  652-653. 

A  vessel  under  charter  is  liable  for  the  wages  of  seamen  hired  by  the 
charterer,  although  the  owner  may  not  be  personally  liable  therefor. 
The  Samuel  Ober,  4  Fed.  R.  621-622. 

The  seamen's  wages  are  nailed  to  the  last  plank  of  the  ship,  so  also 
to  the  last  fragment  of  the  freight,  and  take  precedence  of  bottomry 
bonds  and  all  other  claims.  Pitman  v.  Hooper,  3  Sumn.  50;  Fed.  CaseSf 
11,185. 

The  right  of  the  seaman  to  his  wages  is  not  affected  by  any  private 
contract  with  regard  to  freight  between  the  owner  and  the  shipper.    76. 

Seamen  have  a  paramount  lien  upon  the  freight  earned  by  the  ship, 
which  may  be  enforced  in  admiralty  by  attachment  of  the  freight 
money  wherever  found.  The  Sailor  Prince,  1  Ben,  234;  Fed.  Cases, 
12,218. 
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Seamen  have  threefold  security  for  their  wages,  the  vessel,  the  owner, 
and  the  master.    Bronde  v.  Haven,  Gilp.  592;  Fed,  Cases,  1,924. 

A  lien  for  seamen's  wages  attaches  to  the  ship  and  freight  into  whoso- 
ever hands  they  may  come  and  takes  priority  over  all  others.  Brown 
V.  Lull,  2  Sumn,  443;  Fed.  Cases,  2,018. 

AH  hands  employed  upon  a  vessel  except  the  master  are  entitled  to  a 
lien  if  their  services  are  in  furtherance  of  the  main  object  of  the  voyage. 
So  fishermen  employed  in  catching  and  preserving  fish  may  proceed 
against  the  vessel  for  their  wages,  notwithstanding  that  they  take  no 
part  in  its  navigation.    The  Minna,  11  Fed.  R.  759-760.  « 

The  master  of  a  vessel  has  no  lien  thereon  for  his  wages.  Covert  v, 
British  Brig  Wexford,  3  Fed.  R.  677-579. 

The  master  may  maintain  a  suit  in  personam  for  wages  or  for  com- 
pensation in  the  nature  of  wages.  Hammond  v.  Essex  Fire  Marine  Ins. 
Co.,  4  Mason,  195;  Fed.  Cases,  6,001. 

• 

Portions  of  a  wrecked  vessel  saved  through  the  efforts  of  seamen 
are  subject  to  a  lien  on  the  proceeds  for  their  wages.  Bracket  v.  The 
Hercules,  GUp.  184;  Fed.  Cases,  1,762. 

If  they  abandon  the  wreck  the  contract  between  them  and  the  owners 
is  dissolved  and  their  privilege  against  the  ship  and  t;laim  for  wages  is 
lost.    Lewis  V.  The  Elizabeth  and  Jane,  1  Ware,  33;  Fed.  Cases,  8,321. 

The  policy  of  the  law  is  to  connect  the  right  of  wages  with  the  safety 
of  the  ship.    Ih. 

A  seaman  does  not  lose  his  lien  on  the  vessel  for  wages  by  taking  an 
order  on  the  owner  or  charterer  for  a  balance  due  at  the  close  of  the  voy- 
age.   The  Eastern  Star,  1  Ware,  184;  Fed.  Cases,  4,254. 

The  lien  can  only  be  lost  by  the  extinguishment  of  the  debt  by  pay- 
ment, or  by  that  which  the  law  regards  as  equivalent  to  payment.    Ih. 

The  owner  of  a  vessel,  although  his  name  is  not  stated  in  the  ship's 
articles,  is  liable  for  the  wages  of  the  seamen.  Bronde  v.  Haven,  GUp. 
592;  Fed.  Cases,  1,924. 

A  claim  for  wages  and  a  claim  for  money  advanced  for  the  use  of  the 
ship  may  be  united  in  one  action,  and  such  claim  may  be  sued  in  a  joint 
Ubel  with  a  person  claiming  wages  only.  The  Merchant,  1  Abb.  Ad.  1; 
Fed.  Cases,  9,434. 

Rule  13  prohirtts  joining  a  suit  for  wages  against  the  owner  personally 
with  one  against  the  vessel.    lb. 
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A  seaman  who  ships  for  the  voyage  has  a  lien  for  wages  although  the 
vessel  does  not  make  the  contemplated  voyage.  The  Island  City,  1 
Loioell,  375;  Fed.  Cases,  7,109. 

Seamen's  wages  have  preference  over  material  men's  claims.  The 
Steamboat  America,  16  Law  Reps.  N.  S,  264;  Fed.  Cases,  288. 

A  lien  for  wages  is  not  discharged  by  the  sale  of  the  vessel  under 
execution.    Foster  r.  The  Pilot,  Newb.  Ad.  216;  Fed.  Cases,  4,980. 

"Security  for  costs  is  not  required  in  suits  for  seamen's  wages.  The 
Shelboume,  30  Fed.  R.  510-511. 

Under  sees.  4,546  and  4,547,  Rev.  Stats.,  suits  to  recover  seamen's 
wages  are  cumulative  and  do  not  interfere  with  the  right  to  recover  by 
ordinary  adniiralty  proceedings  against  the  vessel.  The  Schooner 
Edwin  Post,  6  Fed.  R.  206-208. 

A  seaman  who  ships  for  a  certain  time  but  who  is  discharged  by  the 
master  may  sue  for  his  wages  at  once,  though  the  stipulated  term  of 
service  has  not  expired.  The  Cadmus,  1  Blatckf.  &  H.  139;  Fed.  Cases, 
2,280. 

The  Act  of  Congress,  sec.  4,546,  Rev.  Stats.,  has  reference  only  to 
actions  in  rem  and  not  to  actions  in  personam.    lb. 

A  seaman  may  sue  in  personam  for  his  wages  as  soon  as  the  period 
of  his  service  is  completed.  Freeman  v.  Baker,  1  BL  &  H.  372;  Fed. 
Cases,  5,084. 

Under  Rev.  Stats.,  8ec^  4,546,  no  proceedings  can  be  had  against  the 
vessel  as  a  general  rule  until  ten  days  after  the  right  to  wages  has  ac- 
crued, but  proceedings  may  be  had  within  the  ten  days,  first,  if  a  dispute 
has  arisen;  second,  if  the  vessel  has  departed  from  the  port  of  her  dis- 
charge; third,  if  she  is  about  to  proceed  to  sea.  The  William  Jarvis, 
1  Spr.  485;  Fed.  Cases,  17,697. 

In  the  last  two  cases  the  statute  does  not  apply  and  the  right  to 
process  is  the  same  as  if  it  had  never  been  passed.    Ih. 

It  is  optional  for  the  seamen  either  to  proceed  by  simimons  to  the 
master  or  to  make  direct  application  for  admiralty  process.    lb. 

Where  a  commissioner,  or  justice  of  the  peace,  grants  a  certificate  to 
show  cause  to  recover  wages,  the  judge  may  stay  such  proceedings  or 
act  on  the  petition  de  novo.    The  Eagle,  1  Olc.  232;  Fed.  Cases,  4,233. 

The  statute,  sec.  4,546,  Rev.  Stats.,  only  prohibits  the  issuing  of  proc- 
ess against  the  vessel  within  ten  days,  not  the  filing  pf  the  libel.  Fran- 
cis v.  Basset,  1  Spr.  16;  Fed.  Cases,  5,037. 
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A  libel  for  seaman's  wages  will  not  be  dismissed  because  prematurely 
brought,  if  substantial  justice  can  be  done  under  it  The  L.  B.  Snow, 
15  Fed.  R.  282-284. 

Special  appliances  on  board  a  ship  necessary  for  the  proper  conduct 
of  its  business  are  part  of  the  ship's  furniture  and  liable  for  seaman's 
wages  and  supplies,  although  they  are  owned  by  a  third  party.  The 
Edwin  Post,  11  Fed.  R.  602-606. 

The  services  of  a  ship's  watchman  rendered  in  the  home  port  do  not 
create  a  maritime  lien.    The  Brig  E.  A.  Barnard,  2  Fed,  R.  712-720. 

The  services  of  a  stevedore  in  loading  a  vessel  do  not  create  a  mari- 
time lien.    lb.  715. 

Although  the  libellant  describes  himself  as  master  if  the  facts  show 
that  he  was  a  seaman,  he  may  maintain  a  libel  for  wages.  The  Imogen 
M.  Terry,  19  Fed.  R.  463. 

The  lien  of  a  mariner  is  personal  and  cannot  be  assigned  so  as  to  enable 
the  assignee  to  enforce  the  lien  in  admiralty.  The  Gate  City,  5  Bias, 
200;  Fed.  Cases,  5,267. 

In  no  case,  under  Rules  12-20,  can  the  ship  and  owner  be  joined  in 
the  same  libel.    The  Corsair,  145  U.  S.  33i>-342. 

A  claim  for  an  assault  and  battery  by  an  officer  of  a  ship  cannot  be 
joined  in  a  libel  in  rem  on  a  claim  for  wages.  The  Guiding  Star,  1  Fed. 
R.  347-359. 

A  libel  for  wages  is  not  defeated  by  an  attachment  of  the  same  wages 
in  a  common-law  court.    Bourne  v.  Ross,  17  Fed.  R.  703. 

Where  those  who  claim  to  be  seamen  give  credit  personally  to  a  third 
person,  not  the  master  or  agent  of  the  owners,  but  a  charter  party,  the 
rule  that  all  persons  employed  on  a  vessel  for  the  purpose  of  the  voyage 
have  by  law  the  legal  rights  of  mariners  should  not  be  extended  by 
implication  or  construction  for  their  benefit.  The  Sarah  £.  Kenedy, 
29  Fed.  R.  264-268. 

The  law  of  the  ship's  home  is  applied  by  comity  to  regulate  the  mutual 
relations  of  the  ship,  her  owner,  master,  and  crew,  as  among  themselves, 
their  liens  for  wages  and  modes  of  discipline.  The  Brantford  City,  29 
Fed.  R.  373-384. 

Liens  for  reparation  for  wrongs  done  are  superior  to  any  prior  liens 
for  wages,  money  borrowed,  pilotage,  etc.  Norwich  Company  v,  Wright, 
13  WaU.  104-122. 
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Rule  XIV 

In  all  suits  for  pilotage  the  libellant  may  proceed  against 
the  ship  and  master,  or  against  the  ship, 

^   ,,  ,  xi  A         Suits  for  pilotage, 

or  against  the  owner  alone  or  the  master  against  whom  and  what, 
alone  in  personam. 

Decisions 

Suits  for  pilotage  on  waters  as  far  as  the  tides  ebb  and  flow  are  within 
the  admiralty  jurisdiction.    Hobart  v.  Drogan,  10  Pet.  lOS-120. 

A  sum  given  by  State  statute  as  half  pilotage  to  a  pilot  who  first 
tenders  his  services,  which  are  refused,  is  not  a  penalty,  but  is  compensa- 
tion under  implied  contract  and  may  be  enforced  in  admiralty.  Ex 
parU  McNeil,  13  WaU.  236-242. 

Admiralty  has  jurisdiction  as  well  in  personam  as  in  rem  for  pilotage 
dues  performed  on,  from,  or  to  the  sea.  The  Anne,  1  Mason ^  508;  Fed, 
Cases,  412. 

Contracts  for  pilotage  made  by  a  duly  authorized  person  in  the  em- 
ploy of  the  owner  are  a  lien  on  the  ship.    Ih. 

It  is  improper  to  join  the  ship  and  owner  in  one  libel  for  pilotage  and 
if  seasonably  objected  to  is  a  fatal  objection.  Dean  v.  Bates,  2  Woodb, 
&  M.^\  Fed.  Cases,  3,704. 

Rule  XV 

In  all  suits  for  damage  by  collision,  the  libellant  may 
proceed  against  the  ship  and  master,  or 

.      ,     ^,  ,  .  ,  •      X    XL        Suits  for  collision, 

against  the  ship  alone,  or  against  the   against  whom  and  what. 
master  or  the  owner  alone  in  personam. 

Decisions 

The  admiralty  has  jurisdiction  in  cases  of  tort  and  collision  as  well 
in  our  rivers  where  the  tide  ebbs  and  flows  as  on  the  high  seas.  Waring 
i;.  Clark,  5  How.  441-464. 

A  seaman  permanently  injured  in  the  performance  of  his  duty  on 
shipboard,  in  consequence  of  the  negligence  of  the  master,  may  main- 
tain a  libel  for  the  injury  against  the  ship  to  recover  damages.  The  A. 
Heaton,  43  Fed.  R.  592-594. 

It  is  the  settled  law  of  this  country  that  a  libel  in  admiralty  may  be 
maintained  against  the  ship  for  any  personal  injury  for  which  the  owners 
are  liable  under  the  general  law.    lb. 


624  ADMIRALTY  AND  MARITIME  JURISDICTION 

The  jurisdiction  of  the  admiralty  courts  of  the  United  States  extends 
to  collisions  between  foreign  vessels  happening  on  the  high  seas.  The 
Belgenland,  0  Fed.  R.  576. 

Admiralty  has  jurisdiction  of  a  libel  by  a  father  to  recover  compensa- 
tion for  the  death  of  a  son  killed  in  a  collision.  The  Garland,  5  Fed.  R. 
924-926. 

Where  a  State  statute  gives  the  administrator  the  right  to  recover 
for  death  caused  by  the  wrongful  act,  neglect,  or  default  of  another,  if 
the  tort  occurs  upon  navigable  waters  a  libel  in  rem  lies  therefor.  /&. 
927. 

Unless  a  lien  is  given  by  the  local  law  for  damages  incurred  by  loss 
of  life,  where  by  the  local  law  a  right  of  action  survives  to  the  adminis- 
trator or  relatives  of  the  deceased,  there  exists  no  Iten  which  may  be 
enforced  by  proceedings  in  rem  in  a  court  of  admiralty.  The  Corsair, 
145  U.  S.  335--347. 

If  the  local  law  delegates  a  right  of  action,  the  District  Court  may 
administer  the  law  by  proceedings  in  personam.    lb.  347. 

Courts  of  admiralty  of  the  United  States  have  not  exclusive  juris- 
diction of  suits  in  personam  growing  out  of  collisions  on  navigable 
waters;  sec.  563,  Rev.  Stats.,  saves  to  suitors  the  right  of  a  common-law 
remedy  where  that  law  is  competent  to  give  it.  Schoolmaker  v.  Gil- 
more,  102  U.  S.  11&-119. 

A  libel  in  rem  against  the  vessel  and  in  personam  against  the  master 
may  be  joined  under  Rule  15.  Newell  v.  Norton  &  Ship,  3  Wall.  257- 
266. 

As  printed  in  the  text  it  reads  "  vessel  and  owner";  the  word  "owner" 
is  evidently  a  misprint  for  "master." 

• 

In  a  libel  in  rem  if  the  case  proved  show  a  clear  right  for  recovery 
against  the  person,  the  libellant  will  be  permitted  after  the  decree  to 
amend  the  libel  to  introduce  proper  allegations  in  personam,  and  pro- 
ceed thereon,  where  no  siuprise  or  advantage  is  taken  against  the  de- 
fendant by  means  of  such  changes.  Steamship  Zodiac,  5  Fed.  R.  220- 
223. 

An  amendment  cannot  be  allowed  to  make  the  suit  one  in  rem^  and 
one  in  personam  against  the  owner,  if  the  suit  is  for  damages  under 
Rule  15.    lb.  223. 

The  joinder  in  the  same  libel  of  a  proceeding  in  rem  against  the  ship 
and  in  personam  against  the  owner  in  an  action  for  damages  by  collision 
is  not  admissible  under  Rule  15.  This  rule  provides  that  the  proceeding 
may  be,  first,  against  the  ship  and  master;  second,  against  the  ship; 
third,  against  the  owner  alone;  fourth,  against  the  master  alone.  Ward 
V.  Ogdensburg,  5  McLean,  622;  Fed.  Cases,  17,158. 


ADBilRALTY  AND  MARITIME  JURISDICTION  525 

Proceedings  may  .be  bad  in  rem  or  in  personam  succeasively  in  each 
way  until  full  satisfaction  is  bad.    lb. 

Rule  15  should  not  be  extended  to  restrict  the  right  conferred  of 
joining  other  parties  allowed  by  Rule  59.  Joice  v.  Canal  Boats,  32  Fed, 
R.  55^-654. 

The  mortgagee  of  a  vessel  injured  or  destroyed  by  a  collision  may  be 
joined  in  a  libel  for  damages  resulting  from  the  collision.  The  Grand 
Republic,  10  Fed.  R.  398-399. 

Where  the  collision  arises  from  the  negligence  of  the  master,  the  ship 
is  primarily,  although  not  exclusively,  liable.  Hale  v.  Wash.  Ins.  Co., 
2  Story,  176;  Fed.  Cases,  5,916. 

In  a  collision  between  a  steamer  and  a  sailing  vessel  the  presumption 
is  that  the  steamer  is  in  fault.  Farr  v.  The  Steamship  Famley,  1  Fed, 
R.  631-633. 

Whenever  one  vessel  does  damage  to  another  within  the  admiralty 
jurisdiction,  the  offending  vessel  becomes  hypothecated  to  the  vessel 
and  cargo  sustaining  the  injury,  to  the  extent  of  the  damage  occasioned, 
and  the  owner  of  the  injured  vessel  has  a  maritime  lien  to  the  extent 
of  the  injury  sustained,  of  equal  rank  with  those  of  matepal  men  or 
lenders  on  bottomry.    The  America,  16  Ldw.  Rep,  264;  Fed,  Cases,  288. 

Suit  may  be  brought  by  the  underwriters  for  the  loss  of  a  vessel  by 
collision  before  the  insurance  money  is  actually  paid,  if  the  owner  in 
good  faith  intends  to  hold  the  insurer  liable.  The  Manistee,  7  Biss.  35; 
Fed.  Cases,  9,028. 

In  a  collision  case,  the  damages  may  include  expenses  of  towing  the 
injured  vessel  to  a  place  of  safety,  costs  of  a  survey,  demurrage,  and 
interest  on  various  iXema  of  damage  recoverable.  The  Bulgaria,  83 
Fed.  R.  312-314.     • 

Where  a  collision  takes  place  in  a  foreign  port  the  rights  of  the  parties 
depend  upon  the  foreign  statutes  there  in  force,  and  if  doubts  exist  as 
to  the  true  construction  of  >8uch  statutes,  the  court  will  adopt  that 
which  is  sanctioned  by  the  courts  of  the  place  where  the  collision  occured. 
Smith  V,  Condry,  1  How,  28-33. 

Rule  XVI 

In  all  suits  for  an  assault  or  beating  on  the  high  seas,  or 
elsewhere    within    the    admiralty    and   guits  for  assault, 
maritime    jurisdiction,    the    suit    shall   ^v^^^'^^o^- 
be  in  personam  only. 
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Decisions 

Rule  16  precludes  a  seaman  from  maintaining  a  suit  in  rem  to  recover 
damages  for  alleged  assaults  and  injuries  inflicted  by  the  captain.  The 
Lyman  D.  Foster,  85  Fed.  R.  987-988. 

The  master's  torts,  involving  the  breach  of  a  passenger  contract, 
while  acting  strictly  within  the  scope  of  his  employment  render  the  ship 
liable.    McGuire  v.  The  Golden  Gate,  1  McAU.  104;  Fed.  Cases,  8,815. 

The  owner  if  not  a  participant  is  only  liable  for  the  actual  damages 
upon  a  breach  of  passenger  contract.    lb. 

A  seaman  is  entitled  to  damages  against  the  master  for  assault  (1) 
where  personal  violence  is  inflicted  not  excessive,  but  wantonly  and 
without  cause;  (2)  where  there  was  provocation  or  cause,  but  the  punish- 
ment was  cruel  or  excessive;  (3)  usually  where  the  punishment  is  in- 
flicted with  a  deadly  or  dangerous  weapon.  Forbes  v.  Parsons,  Crabbe, 
283;  Fed.  Cases,  4,929. 

Admiralty  has  jurisdiction  in  personam  over  torts  committed  on  the 
high  seas,  and  a  passenger  may  sue  in  admiralty  the  master  for  ill-treat- 
ment and  injuries  received  during  the  voyage.  Chamberlain  v.  Chand- 
ler, 3  Mason,  242;  Fed.  Cases,  2,575. 

The  master  is  hable  for  an  unjustifiable  assault  by  an  officer  upon  a 
seaman  where  he  knew  of  the  trespass  and  did  not  interfere  to  prevent 
it.    Hanson  v.  Fowle,  1  Sawy.  539;  Fed.  Cases,  6,042. 

Where  injuries  due  to  negligence  were  inflicted  by  the  bite  of  a  dog, 
on  board  the  ship  by  consent  of  the  master  and  owners,  Held,  the  action 
was  not  within  the  terms  of  Rule  16,  a  proceeding  in  personam  but  may 
be  against  the  vessel  for  damages.   The  Lord  Derby,  17  Fed.  R.  265-266. 

Where  a  master  is  prosecuted  for  assault  upon  a  seaman  he  may 
justify  or  show  in  mitigation  that  the  seaman  was  habitually  qareless', 
disobedient,  or  negligent.  Pittingill  v.  Dinsmore,  2  Ware,  212;  Fed, 
Cases,    11,045. 

The  jurisdiction  of  admiralty  as  to  torts  is  limited  to  torts  committed 
on  the  high  seas  or  on  waters  within  the  ebb  and  flow  of  the  tide. 
Thomas  v.  Lane,  2  Sumn.  1;  Fed.  Cases,  13,902. 

Where  a  tort  is  a  continued  act  and  partly  committed  on  land  and 
the  remainder  on  the  high  seas,  the  jurisdiction  of  the  common-law 
courts  attaches  to  it.  If  the  tort  originates  in  a  port  and  is  not  a  com- 
plete and  perfect  wrong  until  the  ship  is  at -sea,  it  comes  within  ad- 
miralty jurisdiction.    The  Yankee,  1  McAU.  467;  Fed.  Cases,  18,124. 
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Admiralty  does  not  entertain  suits  in  rem  for  an  assault,  and  in  pro- 
ceedings in  rem  for  wages  the  libellant  cannot  join  a  claim  for  assault. 
The  Guidgig  Star,  1  Fed.  R.  347-348. 

A  libel  against  the  master  and  also  against  the  ship  may  be  main- 
tained for  injuries  due  to  the  fault  or  neglect  of  the  master.  The  City 
of  Carlisle,  39  Fed.  R.  808-816. 

A  claim  for  assaults  cannot  be  litigated  in  a  suit  in  rem,  but  where 
the  libel  contains  a  cause  of  action  in  rem,  the  court  may  treat  the  claim 
for  assaults  as  surplusage.    The  Falls  of  Keltic,  114  F&d,  R.  357-359. 

Rule  XVII 

In  all  suits  against  the  ship  or  freight,  founded  upon  a 

mere  maritime  hypothecation,  either  suits  for  hypothecation, 
express  or  implied,  of  the  master,  for  •«»i««»t  whom  and  what. 

moneys  taken  up  in  a  foreign  port  for  supplies  or  repairs  or 
other  necessaries  for  the  voyage,  without  any  claim  of 
marine  interest,  the  libellant  may  proceed  either  in  rem  or 
against  the  master  or  the  owner  alone  in  personam. 

Dedflions 

To  make  a  valid  hypothecation  of  the  ship  by  the  master  the  creditor 
must  show  that  the  advances  were  made  for  repairs  and  supplies  neces- 
sary for  effectuating  the  objects  of  the  voyage,  or  the  safety  of  the  ship, 
and  that  they  could  not  be  procured  otherwise  than  by  such  hypothe- 
cation.   The  Aurora,  1  Wheat.  96-103. 

Where  the  claim  is  against  the  owner  only  and  no  privilege  is  given 
on  the  vessel,  no  necessity  need  be  shown  affirmatively.  The  Grape- 
shot,  9  WaU.  129-136. 

Where  proof  is  made  of  necessity  for  repairs  or  supplies,  or  funds 
raised  to  pay  for  them  by  the  master  and  of  credit  given  the  ship,  a 
presumption  will  arise,  conclusive  in  the  absence  of  evidence  to  the 
contrary,  of  necessity  for  credit.    lb.  141. 

Hypothecation  of  a  ship  can  only  be  made  in  a  foreign  port.  All  ports 
other  than  that  of  the  particular  State  of  the  United  States  where  the 
vessel  belongs  are  deemed  foreign.  Burk  v.  The  M.  P.  Rich,  1  Cliff.  308; 
Fed.  Cases,  2,161. 

If  the  master  has  funds  of  his  own,  or  of  the  owner,  within  his  control, 
or  if  reasonably  he  can  procure  them  on  his  own  credit  or  that  of  the 
owner,  or  by  advances  on  the  freight,  or  passage  money,  he  is  not  at 
liberty  to  resort  to  a  bottomry  bond.    lb. 
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A  bond  given  to  the  consignee  who  had  funds  in  hand  is  void.  Hurry 
V.  The  Ship  John  and  Alice,  1  Wash.  C.  C.  293;  Fed.  Cases,  6,923. 

Drafts  for  repairs  were  drawn  by  the  master  on  the  owner  and  ex- 
pressed on  their  face  that  they  were  "recoverable  against  the  vessel, 
freight,  and  cargo."  Held,  the  drafts  themselves  did  not  create  a  lien 
on  the  vessel.    The  Woodland,  104  U.  S.  180-181. 

The  master  can  neither  sell  nor  hypothecate  the  cargo  except  in  case 
of  urgent  necessity,  and  then  only  for  the  benefit  of  the  cargo,  consider- 
ing the  situation  in  which  it  has  been  placed.  The  Julia  Blake,  107 
U.  S.  418-426. 

The  fact  that  money  is  advanced  for  necessities  to  a  ship  in  her  home 
port  does  not  give  the  advancers  a  ITen  as  against  other  attaching 
creditors.    The  Brig  E.  A.  Barnard,  2  Fed.  i2.  712-717. 

Where  the  master  being  the  owner  borrowed  money  while  in  the  home 
port  of  the  ship  for  repairs  there  made,  and  gave  a  written  statement 
which  was  attached  to  a  draft  for  the  sum,  the  statement  declaring  that 
the  lenders  should  have  "beside  the  responsibility  of  the  owner  a  lien 
on  the  ship  and  freight, "  Held,  not  a  bottomry  bond.    lb.  717. 

Rule  XVIII 

'  In  all  suits  on  bottomry  bonds,  properly  so  called,  the 
Suite  on  bottomry   suit  shall  be  in  rem  only  against   the 

bonds,     when     in     rem  _.        v  x-l         x    J  xi.  j 

and  when  in  personam,  property  hypothecatea,  or  the  proceeds 
of  the  property,  in  whosesoever  hands  the  same  may  be 
found,  unless  the  master  has,  without  authority,  given  the 
bottomry  bond,  or  by  his  fraud  or  misconduct  has  avoided 
the  same,  or  has  subtracted  the  property,  or  unless  the  owner 
has,  by  his  own  misconduct  or  wrong,  lost  or  subtracted 
the  property,  in  which  latter  cases  the  suit  may  be  in  per- 
sonam against  the  wrongdoer. 

Dedfliona 

A  bottomry  bond  executed  in  a  foreign  country  between  foreigners 
will  be  enforced  in  the  admiralty  courts  of  the  United  States  when  the 
ship  is  within  the  United  States  territory.  The  Jerusalem,  2  Gal.  190; 
Fed.  Cases,  7,293. 

A  master  cannot  pledge  the  vessel  for  repairs  when  the  owners  of  the 
vessel  are  present  at  the  place  where  the  repairs  are  made,  or  when  he 
has  funds  of  the  owners  in  his  control.  Patton  v.  The  Randolph,  1 
Gilp.  457;  Fed.  Cases,  10,837. 
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One  part  owner  cannot  take  from  the  master  a  bottomry  bond  on  the 
share  of  another  part  owner.    lb, 

A  valid  bottomry  bond  may  be  made  by  the  owners  of  a  vessel  citizens 
of  the  State  in  which  is  the  home  port  of  the  vessel,  in  favor  of  citizens 
of  the  same  State,  as  well  as  in  a  foreign  port.  The  Draco,  2  Sumn,  157; 
Fed.  Cases,  4,057. 

The  assignee  of  a  bottomry  bond  may  sue  in  admiralty  in  his  own 
name  or  in  the  name  of  his  assignor.  Burke  v.  The  M.  P.  Rich,  1  Clif. 
308;  Fed.  Cases,  2,161.  • 

Rule  XIX 

In  all  suits  for  salvage,  the  suit  may  be  in  rem  against 
the    property    saved,    or    the    proceeds   Suit«  for  aaiva«e.  when 

.  .  .  •      .    .1  .        *»*    **»'*    *od    when    in 

thereof,  or  tn  personam  against  the  party   personam. 

at  whose  request  and  for  whose  benefit  the  salvage  service 

has  been  performed. 

Deciflioiis 

Under  the  Tucker  Act  of  Mar.  3,  1887,  conferring  jurisdiction  over 
certain  claims  against  the  United  States  upon  the  District  Court,  such 
court  has  jurisdiction  to  determine  claims  for  salvage  against  the 
United  States.  United  Stotes  v.  Cornell  Steamboat  Co.,  137  Fed.  R. 
455-457. 

V 

Possession  is  not  necessary  to  give  validity  to  the  lien  for  salvage 
services  upon  the  property  saved.  Eads  v.  The  Steamboat  Bacon,  1 
Nei/^.  Ad.  274;  Fed.  Cases,  4,232. 

A  corporation  existing  for  the  purpose  of  wrecking  is  entitled  to 
salvage  although  the  persons  in  its  employ  have  no  share  in  it.  The 
Comanche,  8  WaU.  448-474. 

Nothing  short  of  a  contract  to  pay  a  given  sum  for  salvage  services 
to  be  rendered,  or  a  binding  engagement  to  pay  at  all  events  whether 
successfid  or  unsuccessful,  will  bar  a  meritorious  claim  for  salvage.  Ih. 
477. 

If  in  fact  a  salvage  service  is  rendered,  it  is  none  the  less  so  because 
the  compensation  to  be  received  is  determined  by  the  terms  of  an  agree- 
ment by  which  the  compensation  is  not  to  be  paid  at  all  events  but  is 
contingent  upon  success.    Ih.  478. 

The  lien  for  salvage  is  enforceable  against  bailees  of  the  property 
saved.    Gates  v.  Johnson,  21  Law  Rep.  279;  Fed.  Cases,  5,268. 

84 


I 


530  ADMIRALTY  AND  MARITIME  JURISDICTION 

A  libel  for  salvage  may  be  filed  in  the  name  of  the  master  and  owners, 
though  the  master  disclaim  any  right.    The  Blackwell,  10  Wall.  1-11. 

Where  property  has  been  taken  by  virtue  of  a  writ  of  replevin  from 
a  State  court,  the  salvor  may  maintain  a  libel  in  personam  against  the 
owner  for  salvage.    Hudson  r.  Whitmire,  77  Fed,  R.  846-848. 

Salvors  may  maintain  a  libel  against  the  ship  or  cargo,  or  both,  but 
a  libel  in  rem  against  the  vessel  and  in  personam  against  the  consignee 
of  her  cargo  in  the  same  suit,  cannot  be  maintained.  The  Sabine,  101 
U.  S.  384-390. 

Mere  employment  to  render  salvage  services  is  no  bar  to  a  libel  there- 
for, the  rule  being  that  nothing  short  of  a  contract  to  pay  a  given  sum 
for  the  services  to  be  rendered,  or  a  binding  engagement  to  pay  at  all 
events  whether  successful  or  unsuccessful  in  the  enterprise,  will  defeat 
the  jurisdiction  of  the  admiralty  court.    lb.  390. 

Suit  must  be  by  libel  in  rem,  but  an  attachment  may  be  either  by 
notice,  or  by  actual  levy  on  the  property,  such  notice  being  by  service 
upon  the  party  holding  the  property,  or  its  proceeds.  Snow  v.  180| 
Tons  of  Scrap  Iron,  11  Fed.  R.  517-519. 

A  libel  in  rem  and  also  in  personam  may  be  maintained  for  salvage, 
but  the  salvors  can  have  but  one  satisfaction.  Brevoor  v.  The  Fair 
American,  1  Pet.  Adm.  87;  Fed.  Cases,  1,847. 

The  question  is  still  open  as  to  whether  in  suits  for  salvage  the  suits 
may  be  in  personam  and  in  rem  jointly.  Bondis  v.  Sherwood,  22  How. 
214-217. 

Under  Rule  19  the  joinder  of  proceedings  in  rem  and  in  personam  in 
the  same  libel  for  salvage  is  prohibited.  There  may  be  a  joinder  against 
both  the  vessel  and  cargo  in  rem  or  against  the  owners  of  the  vessel  and 
the  owners  of  the  cargo  in  personam.  Knott  v.  The  Sabine,  2  Woods, 
211;  Fed.  Cases,  10,366. 

Under  a  contract  for  raising  a  sunken  vessel  for  a  stipulated  sum  the 
contractors  cannot  repudiate  their  contract  and  libel  the  vessel  for 
salvage.    Bondis  v.  Sherwood,  22  How.  214-216. 

A  suit  in  admiralty  for  salvage  will  not  be  stayed  because  an  action 
of  replevin  between  the  owner  and  the  salvor  is  pending  in  the  State 
courts,  wherein  the  lien  for  salvage  may  be  determined.  A  Raft  of 
Spars,  1  Ahb.  Ad.  291;  Fed.  Cases,  11,528. 

A  seaman  cannot  maintain  a  libel  for  compensation  claimed  for  extra 
services  rendered  during  stress  of  storm,  or  because  of  great  peril 
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encountered  in  saving  the  vessel  from  wreck.    Miller  v.  Kelly,  Abb.  Ad. 
564;  Fed.  Cases,  9,577. 

A  libel  in  personam  against  the  master  cannot  be  maintained  without 
proof  that  the  8er\'ice  was  performed  for  his  benefit.    lb. 

Where  the  owners  of  a  vessel  entitled  to  salvage  sue  without  joining 
the  master  and  crew  or  in  their  behalf,  the  proper  practice  is  to  deter- 
mine the  amount  to  be  awarded  and  to  apportion  it  between  the  vessel, 
master,  and  crew.    The  Steamer  Leipsic,  5  Fed.  R.  108-114. 

The  court  of  admiralty  has  jurisdiction  to  compel  contribution  to  the 
libellants  who  sue  jointly,  by  one  who  has  received  entire  salvage  com- 
pensation to  which  all  are  jointly  entitled.  McGonnochie,  v.  Kerr,  9 
Fed.  R.  50-51. 

It  is  not  necessary  to  sustain  an  award  for  salvage,  that  the  master 
and  crew  shall  be  utterly  unable  to  extricate  their  vessel  or  that  destruc- 
tion must  be  certain  but  for  the  aid  rendered;  it  is  sufficient  if  there  is 
great  probability  of  loss  without  such  aid.  The  Dolcoath,  15  Fed,  R, 
264-268. 

A  vessel  belonging  to  a  foreign  government  may  be  seized  in  admir- 
alty when  it  is  not  employed  in  nor  has  yet  formed  any  part  of  the  public 
service  of  such  foreign  government,  but  is  still  in  the  hands  of  a  private 
bailee.    Long  v.  The  Tampico,  16  Fed.  R.  491-499. 

The  personal  property  of  the  United  States  subject  to  a  lien  for  sal- 
vage cannot  be  seized  when  in  actual  possession  of  the  United  States 
authorities.    The  Davis,  10  WaU.  15-20. 

The  person  incidentally  benefited  cannot  be  made  liable  under  Rule 
19  imless  he  has  requested  the  salvage  service  or  the  service  has  been 
performed  directly  for  his  benefit.  The  remedy  in  personam  is  not  con- 
fined to  the  legal  owner  of  the  property  saved,  but  extends  to  one  who 
has  a  direct  pecuniary  interest  in  such  property.  United  States  v. 
Cornell  Steamboat  Co.,  202  U.  S.  184-193. 

Rule  XX 

In  all  petitory  and  possessory  suits  between  part  owners 
or  adverse  proprietors,  or  by  the  owners   in  petitory  and  po88e»- 

i?         V  •  .1  •      -^      j.i_  r  •      X     ^^  "^^»  process,  n»- 

01  a  ship  or  the  majonty  thereof,  against    ture  of. 
the  master  of  a  ship,  for  the  ascertainment  of  the  title  and 
delivery  of  the  possession,  or  for  the  possession  only,  or  by 
one  or  more  part  owners  against  the  others  to  obtain  security 
for  the  return  of  the  ship  from  any  voyage  undertaken 
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without  their  consent,  or  by  one  or  more  part  owners  against 
the  others  to  obtain  possession  of  the  ship  for  any  voyage, 
upon  giving  security  for  the  safe  return  thereof,  the  process 
shall  be  by  an  arrest  of  the  ship,  and  by  a  monition  to  the 
adverse  party  or  parties  to  appear  and  make  answer  to  the 
suit. 

Decisions 

Process  under  Rule  20  must  be  in  rem  and  in  personam.  The  S.  G. 
Ives,  1  Newb.  Ad.  205;  Fed.  Cases,  7,958. 

A  part  owner  who  disapproves  of  a  voyage  sanctioned  by  the  other 
part  owners  may  require  security  to  the  amount  of  his  interest,  con- 
ditioned on  the  safe  return  of  the  vessel.  Fox  v,  Paine,  Crabbe,  271; 
Fed.  Cases,  5,014. 

Such  security  may  be  required  although  the  part  owner  did  not 
dissent  to  the  voyage  until  after  the  vessel  was  nearly  ready  for  sea. 
The  Marengo,  1  Spr.  506;  Fed.  Cases,  9,066. 

Under  a  charter  which  gave  possession  and  control  of  the  ship  to 
the  charterers  for  the  term  of  three  months,  with  no  clause  for  re- 
possession on  a  breach  of  the  contract,  Held,  that  admiralty  had  no 
authority  to  decree  the  possession  to  the  owners  upon  a  libel  alleging 
that  the  charterers  had  broken  their  contract.  The  Prometheus,  1 
Low.  491;  Fed.  Cases,  1,142. 

Where  one  joint  owner  leaves  the  ship  in  an  unsafe  condition,  with 
no  one  in  charge,  and  the  other  part  owner  takes  possession,  an  ad- 
miralty court  will  not  disturb  such  possession.  The  Ocean,  1  Spr. 
535;  Fed.  Cases,  10,401. 

A  part  owner  may  sustain  a  petitionary  suit  against  a  fraudulent 
possessor  under  a  forged  bill  of  sale,  although  the  other  part  owner 
is  not  before  the  court.    The  Friendship,  2  Curt.  426;  Fed.  Cases,  5,123. 

An  attachment  of  a  vessel,  in  a  common-law  suit  against  the  agents 
of  the  vessel,  will  not  prevent  a  decree  in  favor  of  the  owners  in  a 
petitionary  suit.    The  Taranto,  1  Spr.  170;  Fed.  Cases,  13,751. 

The  master  may  not  refuse  to  deliver  a  vessel  to  her  owners  because 
he  claims  a  lien  upon  her.  Muir  v.  The  Brig  Brisk,  4  Ben.  252;  Fed. 
Cases,  9,901. 

Where  there  is  a  dispute  between  part  owners  of  a  vessel,  the  court 
will  not  decree  a  sale  of  the  whole  boat  upon  the  petition  of  the  minority 
owners.     Lewis  v.  Kinney,  5  Dill.  159;  Fed.  Cases,  8,325. 
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Doubted  if  the  court  has  power  to  require  a  stipulation  and  ascertain 
the  reasonable  compensation  for  the  value  of  the  use  of  the  minority 
interest,  instead  of  the  usual  stipulation  for  the  retiun  of  the  vessel.   Ih. 

In  possessory  suits,  a  court  of  admiralty  having  jurisdiction  of  the 
principal  cause  of  action,  has  also  jurisdiction  to  decree  an  accounting 
between  the  parties  as  to  the  earnings  and  expenses  of  the  vessel  prior 
to'filing  the  libel.    The  Emma  B.,  140  Fed.  R.  771. 

Where  a  libel  for  partition  of  a  vessel  is  filed,  the  court  will  not  re- 
quire that  she  be  kept  in  custody,  provided  the  respondent  will  give 
a  proper  bond  for  the  return  of  the  vessel.    Ih,  770. 

The  right  to  a  lien  given  by  a  State  statute  to  persons  furnishing 
supplies  or  labor  for  repairs  to  a  vessel  under  contract  with  her  master 
and  part  owner  is  not  affected  by  the  filing  of  a  bill  by  other  part 
owners  for  possession  after  the  contract  was  n^ade.  The  Templar, 
59  Fed,  R,  203. 

Where  there  are  f imds  in  the  registry  of  the  coiui^  from  the  sale  of  a 
vessel  in  a  possessory  suit,  the  court  has  power  to  pay  therefrom  claims 
for  repairs  and  supphes  fiunished  the  vessel.    Ih. 

The  proper  proceedings  by  the  purchasers  of  a  ship  at  a  marshaFs 
sale  to  obtain  possession,  where  the  ship  is  claimed  to  be  wrongfully 
withheld,  is  by  an  arrest  of  the  ship  aifd  a  monition  to  the  adverse 
party  to  appear  and  answer.  Blanchard  v.  The  Cavalier,  38  Hunt  Mer» 
Mag,  325;  Fed.  Cases,  1,508. 

The  proceeding  is  in  personam,  the  vessel  being  placed  under  attach- 
ment only  for  the  purpose  of  being  adjudged  to  the  party  who  estab- 
lishes his  right  to  her.    lb. 

Rule  XXI 
In  all  cases  of  a  final  decree  for  the  payment  of  money, 

the  libellant  shall  have  a  writ  of  exeCU-     Decrees,  when  enforced 

tion,  in  the  nature  of  Si  fieri  facias,  com-   liL*'lSd"'when'b?"t: 
manding  the  marshal  or  his  deputy  to   ^^^^^  «io°«- 
levy  and  collect  the  amount  thereof  out  of  the  goods  and 
chattels,  lands  and  tenements,  or  other  real  estate,  of  the 
defendant  or  stipulators. 

Decisions 

A  decree  for  the  payment  of  money  must  be  enforced  by  execution 
as  prescribed  in  Rule  21.  The  court  has  no  power  to  enforce  such  a 
decree  by  sequestration,  or  punishment  for  contempt.  The  Blanch 
Page,  16  Blatchf,  1;  Fed.  Cases,  1,524. 
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There  is  no  rule  of  practice  in  admiralty  which  requires  notice  of  a 
final  decree.     Gaines  v.  Travis,  Abb,  Ad.  422;  Fed,  Cases,  5,180. 

The  stipulation  for  the  release  of  a  vessel  takes  the  place  of  the 
vessel.    The  FideUty,  16  BleUchf,  569;  Fed,  Cases,  4,758. 

Where  the  decree  of  the  lower  court  is  confirmed  on  appeal  no  execu- 
tion can  issue  until  the  entry  of  a  formal  decree  of  award.  Harris  •«. 
Wheeler,  8  Blatchf.  81;  Fed,  Cases,  6,130. 

Only  those  who  have  signed  the  stipulation  given  to  release  the 
vessel  may  be  proceeded  against  by  personal  execution.  Atlantic 
Mutual  Ins.  Co.  v.  Alexandre,  16  Fed,  R.  279-282. 

The  phrase  ''defendants  or  stipulators"  in  Rule  21  refers  to  the 
judgment  against  one  or  the  other  according  to  the  nature  of  the 
action,  and  not  to  a  judgment  against  both  jointly.    76.  282. 

The  fact  that  a  decree  upon  a  release  bond  is  in  excess  of  the  penalty 
named  in  the  bond  does  not  deprive  the  court  of  jurisdiction.  The 
judgment  of  the  court  is  a  nullity  for  the  excess  only.  Munks  v.  Jack- 
son, 66  Fed.  R.  571-574. 

The  death  of  the  claimant  will  not  prevent  a  judgment  against  the 
surety  upon  the  release  bond.    Ih,  574. 

No  decree  can  be  made  for  costs  where  a  suit  in  rem  is  dismissed 
for  want  of  jurisdiction.    The  Lindrup,  70  Fed,  R.  718-719. 

A  court  of  admiralty  has  jurisdiction  to  enforce  the  decree  of  a 
foreign  admiralty  court  at  the  instance  of  a  party  without  letters 
rogatory.    Pennsylvania  Ry.  Co.  v,  Gilhooley,  9  Fed,  R,  618-619. 

Under  Rule  21  execution  goes  against  the  stipulators  on  a  decree 
against  the  principal,  the  sureties  subjecting  themselves  by  force  of 
their  undertaking  to  abide  and  fulfill  the  decree  against  the  principal, 
and  the  execution  issues  without  intermediate  applications  or  delays. 
Gaines  v.  Travis,  Abb,  Ad,  422;  Fed,  Cases,  5,180. 

Under  Rule  21  an  execution  in  the  nature  of  a  fieri  facias  issues  on  a 
final  decree  for  the  payment  of  money  commanding  the  marshal  to 
levy  and  collect  the  amount  thereof  out  of  the  goods  and  chattels, 
lands  and  tenements,  or  other  real  estate  of  the  defendants  or  stipu- 
lators.    Ward  V.  Chamberlain,  2  Black,  430-435. 

Judgments  and  decrees  rendered  in  the  courts  of  the  United  States 
are  liens  on  defendant's  real  estate  in  all  cases  where  similar  judgments 
or  decrees  of  State  courts  are  made  liens  by  the  law  of- the  State  in 
which  the  same  are  rendered.  Decrees  for  the  payment  of  money  in 
admiralty  suits  in  personam  are  similarly  liens  upon  the  land.    lb.  438. 
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Where  no  stipulation  has  been  given  for  its  payment  when  final 
decree  has  been  rendered  in  favor  of  a  libellant,  and  the  execution  can- 
not be  levied  upon  corporeal  property  of  the  defendant  because  none 
is  found,  the  court  has  power  by  supplementary  proceedings  to  cause 
his  rights  and  credits  to  be  seized  by  attachment  or  garnishment, 
where  property  of  that  kind  is  subject  to  debts  by  the  local  law.  Lee 
V.  Thompson,  3  Woods,  167;  Fed.  Cases,  8,202. 

Rule  XXII 

All  informations  and  libels  of  information  upon  seizures 
for  any  breach  of  the  revenue,  or  naviga-  informations  and  iibeis 
tion,  or  other  laws  of  the  United  States,  «ute. 
shall  state  the  place  of  seizure,  whether  it  be  on  land  or  on 
the  high  seas,  or  on  navigable  waters  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  and  the 
district  within  whicl;  the  property  is  brought  and  where  it 
then  is.  The  information  or  libel  of  information  shall  also 
propound  in  distinct  articles  the  matters   To  propound  grounda 

...  ,  e    e  ^^  forfeiture  and   have 

relied  on  as  grounds  or  causes  of  for-  prayer  for  process, 
feiture,  and  aver  the  same  to  be  contrary  to  the  form  of  the 
statute  or  statutes  of  the  United  States  in  such  case  provided, 
as  the  case  may  require,  and  shall  conclude  with  a  prayer 
of  due  process  to  enforce  the  forfeiture,  and  to  give  notice 
to  all  persons  concerned  in  interest  to  appear  and  show 
cause  at  the  return-day  of  the  process  why  the  forfeiture 
should  not  be  decreed. 

Decisiona 

The  libel  for  forfeiture  must  be  certain  and  particular  in  its  aver- 
ments of  all  the  material  facts  which  constitute  the  offense.  The 
Brig  Caroline  v.  The  United  States,  7  Cranck,  496-500. 

If  informal,  it  may  be  amended  by  leave  of  the  court.     lb.  500. 

An  averment  that  the  vessel  was  "built,  fitt-ed  or  otherwise  pre- 
pared or  caused  to  sail, "  Held,  bad  for  uncert-ainty  as  to  which  of  the 
several  illegal  acts  constitute  the  offense  charged.  The  Brig  Caroline, 
1  Brock.  384;  Fed.  Cases,  2,418. 

The  libel  to  obtain  a  forfeiture  must  propound  in  distinct  articles 
the  various  allegations  of  fact  upon  which  the  libellant  relies,  as  grounds 
of  forfeiture.  18,000  Gallons  of  Distilled  Spirits,  5  Ben.  4;  Fed.  Cases, 
4,317. 


\     - 
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The  government  will  not  be  compelled  to  elect  which  of  several 
allegations  in  a  libel  it  will  rely  upon  to  sustain  a  forfeiture.    lb. 

The  libel  must  aver  specially  all  the  facts  which  constitute  the  offense, 
but  it  may  be  amended  even  after  reversal  to  supply  substantial  aver- 
ments.   The  Schooner  Anne  v.  The  United  States,  7  Cranchf  570-572. 

The  fact  and  place  of  seizure  must  be  averred  in  the  libel  or  it  will 
be  dismissed  at  any  stage  of  the  proceedings.  United  States  v.  One 
Raft  of  Timber,  13  Fed.  R,  796-799. 

Jurisdiction  depends  upon  the  fact  and  place  of  seizure  not  iipon  the 
place  where  the  offense  was  committed,  and  this  seizure  must  be  sub- 
sisting at  the  time  the  libel  was  filed.     The  Anne,  9  Cranch,  289-291. 

If  a  seizure  be  completely  abandoned  and  the  property  restored 
by  the  voluntary  act  of  the  party  who  made  the  seizure,  all  rights 
under  it  are  gone.     lb.  291. 

« 

A  general  reference  to  the  provisions  of  the  istatute  offended  against 
is  not  sufficient;  there  must  be  independent  of  this  allegation  a  case 
stated  which  shows  the  laWvhas  been  violated.  The  reference  to  the 
statute  may  direct  attention  to  the  particular  st&tute  by  which  the 
prosecution  is  to  be  sustained,  but  forms  no  part  of  the  description  of 
the  defense.     Schooner  Hoppet  r.  United  States,  7  Cranch,  389-393. 

The  same  technical  nicety  required  in  indictments  in  common  law 
is  not  required  in  an  information  for  forfeiture. 

It  is  sufficient  if  the  offense  be  described  in  the  words  of  the  law 
and  so  set  out  that  if  the  allegation  be  true,  the  case  must  be  within 
the  statute.     The  Samuel,  1  Wheal.  9-15. 

Matters  which  constitute  a  defense  need  not  be  alleged  in  the  libel. 
The  Margaret,  9  Wheat.  421-426. 

Upon  information  of  forfeiture  against  the  vessel  and  her  master 
jointly,  the  suit  should  be  dismissed  as  to  the  master  claiming  the 
right  to  a  jury  trial,  and  proceeded  with  against  the  vessel.  United 
States  V.  The  Queen,  11  BlaUhf.  416;  Fed.  Cases,  16,108. 

In  a  libel  of  informatibn,  it  is  of  no  consequence  whether  the  original 
grounds  of  seizure  are  sustained  or  not,  if  the  goods  are  in  point  of  law 
subject  to  forfeiture.  The  United  States  are  not  bound  to  the  causes 
which  influence  the  acts  of  the  seizors.  Wood  v.  United  States,  16 
Pet.  342-359. 

Where  a  vessel  has  been  seized  and  released  on  bond,  this  fact  may 
be  pleaded  in  abatement  to  a  subsequent  libel  in  another  district  for 
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other  offenses  committed  during  the  same  period.    The  Haytian  Re- 
public, 57  Fed.  R.  508-512. 

A  libel  may  be  amended  to  charge  a  fact  not  known  to  the  libellor 
when  the  seizure  was  made.    Ih.  511. 

No  action  of  trespass  lies  in  a  common-law  tribunal  while  proceed- 
ings for  forfeiture  are  pending.  After  an  acquittal,  an  action  of  tres- 
pass against  the  officer  may  be  maintained  in  the  State  court  for  the 
seizure,  unless  the  acquittal  was  with  a  certificate  of  reasonable  cause 
of  seizure.     Gelston  v.  Hoyt,  3  Wheat,  246-314. 

Where  property  is  libelled  as  forfeited  to  the  government,  the  sole 
object  of  the  suit  is  to  ascertain  whether  the  seizure  be  rightfid  and 
forfeiture  incurred,  or  not.    Ih,  314. 

If  it  is  condemned,  the  title  to  the  property  is  completely  changed. 
If  it  is  acquitted,  the  taint  of  forfeiture  is  completely  removed,  and 
cannot  b^  reannexed  to  it.    Ih,  318. 

The  libeb  of  information  may  state  the  charge  in  the  alternative,  if 
each  alternative  constitutes  an  offense.  The  Emily  &  Caroline,  9 
Wheat,   381-387. 

If  a  seizure  is  made  on  the  high  seas  or  within  the  territory  of  a 
foreign  power,  the  district  court  where  the  prop>erty  is  carried  has 
jiuisdiction  to  proceed  in  rem  for  a  forfeiture.  The  Merino,  9  Wheat. 
391-402. 

Informations  under  the  revenue  laws,  and  forfeiture  of  goods  seek- 
ing no  judgment  of  fine  or  imprisonment  against  a  person,  are  civil 
actions,  although  so  far  in  the  nature  of  criminal  proceedings  that  a 
general  verdict  on  several  counts  in  the  information  is  upheld,  if  one 
count  is  good.     Snider  v.  United  States,  112  U,  S.  216-217. 

Rule  XXIII 

All  libels  in  instance  causes,  civil  or  maritime,  shall  state 
tke  nature  of  the  cause;  as,  for  example,  j^^^^^  ^  instance 
that  it  is  a  cause,  civil  and  maritime,  of  «*"»««•  ^*^*  ^  ■^*«- 
contract,  or  of  tort  or  damage,  or  of  salvage,  or  of  possession, 
or  otherwise,  as  the  case  may  be;  and,  if  the  libel  be  in  rem, 
that  the  property  is  within  the  district;  and,  if  in  personam, 
the  names  and  occupations  and  places  of  residence  of  the 
parties.  The  libel  shall  also  propound  to  propound  aUeg»- 
and  articulate  in  distinct  articles  the  ^"""^  "*'***  °"- 
various  allegations  of  fact  upon  which  the  libellant  relies 
in  support  of  his  suit,  so  that  the  defendant  may  be  enabled 


538  ADMIRALTY  AND  MARITIME  JURISDICTION 

to  answer  distinctly  and  separately  the  several  matters 
contained  in  each  article;  and  it  shall  conclude  with  a  prayer 
of  due  process  to  enforce  his  rights,  in  rem  or  in  personam 
(as  the  case  may  require),  and  for  such  relief  and  redress  as 
the  court  is  competent  to  give  in  the  premises.  And  the 
Mav  require  answer  on  Hbellant  may  further  require  the  defend- 
°**'^-  ant  to  answer  on  oath  all  interrogatories 


propounded  by  him  touching  all  and  singular  the  allega- 
tions in  the  libel  at  the  close  or  conclusion  thereof. 

DecisioiiB 

A  libel  should  always  show  the  jurisdiction  of  the  court  by  suitable 
averments.     Boone  v.  The  Hornet,  Crabbe,  426;  Fed.  Cases,  1,640. 

It  is  indispensable  to  found  jurisdiction  that  the  libel  should  state 
that  the  tort  was  committed  at  a  place  within  the  jurisdiction  of 
admiralty.     Thomas  v.  Lane,  2  Sumn.  1;  Fed.  Cases ^  12,902. 

Separate  and  distinct  trespasses  by  several  persons  charged  not 
jointly  but  severally  cannot  be  joined  in  the  same  libel.    /&. 

The  libel  should  state  the  subject-matter  in  articles  with  certainty 
and  precision,  by  averments  admitting  of  distinct  answers.  The 
Boston,  1  Sumn.  328;  Fed.  Cases,  1,673. 

The  answer  should  meet  every  material  allegation  of  the  libel  and 
either  admit  or  deny  or  set  up  a  defense  to  each  averment.     lb. 

No  evidence  is  admissible  except  it  is  relevant  to  some  of  the  allega- 
tions in  the  libel  or  answer.    lb. 

A  libel  for  a  maritime  tort  must  set  forth  by  a  distinct  allegation 
each  separate  and  distinct  wrong  on 'which  the  libellant  intends  to 
rely,  and  for  which  he  claims  damages,  and  proofs  must  be  confined 
to  the  issues  made  by  the  libel  and  answer.  Pettingill  v.  Dinsmore, 
2  Ware,  212;  Fed.  Cases,  11,045. 

In  a  libel  for  collision.  Rule  23  requires  a  plain  statement  of  the  move- 
ments of  the  two  vessels  as  they  approached  each  other,  their  courses, 
the  mode  in  which  they  were  sailed  and  the  circumstances  of  wind 
and  tide  where  they  have  any  bearing,  and  also  the  distinct  state- 
ments of  the  acts  which  are  claimed  to  have  caused  the  disaster  and 
of  circumstances  connecting  the  alleged  faults  and  collision  as  cause 
and  effect,  so  that  they  can  be  plainly  understood.  Mc Williams  v. 
Steam  Tug  Vim,  2  Fed.  R.  S14r^lb. 

A  mortgagee  of  a  ship  sunk  by  collision  may  be  joined  with  the 
owners  as  libellants  in  an  action  against  the  offending  vessel,  as  such 
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mortgagee  has  an  intei^st  in  the  injured  vessel  sufficient  to  entitle  him 
to  seek  relief  in  admiralty.  Where  jurisdiction  of  the  res  has  been 
othermse  acquired  in  direct  proceedings  in  admiralty,  the  mortgagee's 
interest  in  the  res  is  recognized,  and  he  may  intervene  for  the  protection 
of  his  interests  either  before  or  after  the  sale.  The  Grand  Republic,  10 
Fed.  R.  398-400. 

If  the  libellant  sets  forth  a  detailed  statement  of  the  movements  of 
his  own  vessel  he  cannot  be  required  to  add  averments  as  to  other 
matters  of  detail  upon  which  he  does  not  intend  to  rely  on  the  trial. 
Virginia  Home  Ins.  Cb.  v.  Sundberg,  54  Fed.  R.  389-390. 

A  libel  for  injuries  should  state  each  distinct  act  of  injury  with  rea- 
sonable certainty  of  time  and  place  in  separate  statements.  Tread- 
well  V.  Joseph,  1  Sumn.  390;  Fed.  Cases,  14,157. 

• 
It  is  not  necessary  to  state  any  fact  which  constitutes  a  defense. 
The  Aurora  v.  United  States,  7  Cranch,  382-388. 

Where  the  vessel  was  in  the  district  when  the  libel  was  verified,  but 
had  left  when  the  Ubel  was  filed,  and  upon  her  return  was  duly  served 
with  process,  it  is  a  compliance  with  Rule  23,  that  the  libel  shall  state 
that  the  property  is  within  the  district.  The  Queen  of  the  Pacific, 
61  Fed.  R.  213-214. 

Pleas  and  exceptions  in  admiralty  must  set  forth  the  matter  of  de- 
fense in  clear  and  definite  terms,  though  it  is  not  necessary  they  should 
embody  the  formalities  of  common-law  pleas.  The  Navarro,  1  Ale. 
127:  Fed.  Cases,  10,059. 

Where  a  defense  is  put  in  by  way  of  justification,  it  must  admit  the 
fact.     Treadwell  v.  Joseph,  1  Sumn.  390;  Fed.  Cases,  14,157. 

The  burden  of  proof  is  on  the  respondent  where  a  justification  is 
.pleaded.     lb. 

The  parties  may  be  required  to  supply  any  defect  in  the  pleadings 
at  any  stage  of  the  cause  by  exceptions  filed  at  the  proper  time.  The 
Havre,  1  Ben.  295;  Fed.  Cases,  6,232. 

Inserting  the  name  of  a  party  having  no  interest  as  a  party  libellant, 
while  a  variance  that  would  be  fatal  in  an  action  at  law,  is  in  admiralty 
an  irregularity  wliich  will  be  disregarded.  Talbot  v.  Wakeman,  19 
How.  Pr.  36;  Fed.  Cases,  13,731. 

The  interrogatories  annexed  to  a  libel  must  be  confined  to  the  allega- 
tions of  the  libel.  Havermeyers  &  £.  S.  R.  Go.  v.  Compafifa  Trans. 
Espafiola,  43  Fed.  R.  90.    See  note  on  page  91. 
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Answers  to  interrogatories  propounded  ni^er  Rule  23  are  not 
strictly  evidence  in  the  cause  in  any  different  sense  than  that  in  which 
the  pleadings  are  evidence.  Such  answers  to  interrogatories  are  de- 
signed as  amplifications  of  the  pleadings,  so  as  to  dispense  with  the 
taking  of  proof  on  the  facts  which  may  be  admitted.  The  Serapis, 
37  Fed.  R.  436-442. 

It  is  immaterial  whether  the  answers  to  the  interrogatories  are  made 
a  part  of  the  answer  itself  or  separately.  They  are  parts  of  the  record, 
and,  like  the  pleadings,  may  be  referred  to  by  either  party.  What  is 
admitted  needs  no  further  proof,  but  as  respects  matters  at  issue,  such 
answers  are  not  affirmative  proof  in  favor  of  the  party  making  them^ 
Ih.  442.     But  see  the  next  case. 

Each  party  in  admiralty  has  a  right  to  require  the  personal  answers 
of  the  other  under  oath  to  any  interrogatories  touching  the  matter  in 
,  issue.     The  David  Pratt,  1  Ware,  509;  Fed.  Cases,  3,597. 

If  the  defendant  refuses  to  answer  an^  interrogatory  propounded  by 
the  libellant,  the  court  will  take  the  charges  in  the  libel  upon  which  they 
are  founded  as  confessed.    lb. 

Answers  to  special  interrogatories  are  evidence.    lb. 

Where  claimants  in  their  answer  interpose  new  matter  in  avoidance 
of  the  allegations  of  the  libel,  the  libellant  may  not  propound  inter- 
rogatories to  the  claimant  thereafter,  but  should  amend  his  libel  upon 
application  to  the  court,  and  attach  thereto  the  desired  interrogatories. 
The  Edwin  Baxter,  32  Fed.  R.  296. 

Where  property  of  different  parties  is  injured  by  a  common  disaster 
through  the  negligence  of  a  carrier,  the  different  shippers,  or  their 
assignees,  may  file  a  joint  libel  in  admiralty  to  recover  damages;  in  such 
case  the  demand  of  each  libellant  should  be  alleged  in  a  distinct  article. 
Sun  Mutual  Ins.  Go.  v.  Mississippi  Valley  Trans.  Co.,  14  Fed.  R.  699- 
701. 

A  libel  on  a  charter  party  should  have  attached  thereto  a  copy  of 
the  charter  on  which  the  suit  is  brought.  Card  v.  Hines,  33  Fed.  R, 
189. 

No  citizen  of  the  United  States  having  a  cause  of  action  cognizable 
in  a  court  of  admiralty,  can  be  denied  the  right  to  invoke  the  jurisdic- 
tion of  our  courts;  and  a  citizen  of  the  United  States  may  sue  in  the 
Federal  courts,  a  foreign  ship  upon  a  maritime  contract,  and  in  such 
suit  the  court  will  incidentally  therein  decide  the  claims  of  foreign 
co-libellants.     The  Falls  of  Keltic,  114  Fed.  R.  357-359. 

Where  the  libel  is  filed  upon  a  shipping  contract  and  also  for  its 
tortuous  violation  by  the  master,  the  case  is  not  one  in  which  the 
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court  will  compel  the  libellant  to  elect  which  branch  of  the  remedy 
he  will  pursue.  He  may  pursue  his  claim  in  a  joint  action  against  the 
ship  in  rem  and  the  master  personally.  The  Zenobia,  Abb.  Ad.  48; 
Fed.  Cases,  18,208. 

Rule  XXIV 

In  all  informations  and  libels  in  causes  of  admiralty  and 
maritime  jurisdiction,  amendments  in  Amendments  to  libeiB. 
matters  of  form  may  be  made  at  any  ®^»  °'  ©o"^- 
time,  on  motion  to  the  court,  as  of  course.  And  new  counts 
may  be  filed,  and  amendments  in  matters  of  substance  may 
be   made,    upon   motion,    at   any    time  On  motion, 

before  the  final  decree,  upon  such  terms  as  the  court  shall 
impose.     And  where  any  defect  of  form   ^hen   terms   imposed 
is    set    down    by    the    defendant    upon   *>"  "beiiant. 
special  exceptions,  and  is  allowed,  the  court  may,  in  granting 
leave  to  amend,  impose  terms  upon  the  libellant. 

DecisionB 

The  allowance  of  amendments  to  a  libel  is  within  the  discretion  of 
the  court.     Newell  v.  Norton,  3  Wall.  257-266. 

The  libellant  may  move  to  amend  his  libel  when  excepted  to  with- 
out submitting  to  the  exception.  Towne  v.  Western  Metropolis,  28 
How.  Pr.  283;  Fed.  Cases,  14,114. 

Amendments  even  in  matters  of  substance  are  allowable  until  the 
termination  of  the  cause;  but  where  the  opposite  party  would  be 
prejudiced  thereby  an  amendment  will  not  be  allowed.  O'Gonnell  v. 
1,002  Bales  of  Sisal  Hemp,  75  Fed.  R.  408-409. 

A  supplemental  libel  may  be  allowed  to  stand  as  an  o^ginal  libel. 
Henderson  v.  Three  Hundred  Tons  of  Iron  Ore,  38  Fed.  R.  36. 

A  libel  may  be  amended  after  reversal,  where  defective  for  want  of 
substantial  averments.  The  Schooner  Anne  v.  United  States,  7 
Cranch,  570-572. 

A  decree  in  admiralty  may  be  altered  to  conform  to  the  facts  arising 
after  the  libel  is  filed.    The  C.  H.  Foster,  1  Fed.  R.  733-735. 

The  appellate  court  may  allow  amendments  to  the  pleadings,  either 
to  the  libel  or  to  the  answer,  in  order  that  the  case  may  be  properly 
fieard.    The  Morning  Star,  14  Fed.  R.  866-867. 
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On  appeal  the  court  is  cautious  in  admitting  new  matters  of  defense, 
where  the  matter  must  have  been  well  known  at  the  time  of  the  hear- 
ing, or  before.     Coffin  v.  Jenkins,  3  Story,  108;  Fed.  Cases,  2,9i.S. 

Where  the  amendment  is  not  germane  to  the  claim  set  forth  in  the 
original  libel,  it  should  not  be  allowed.     The  lona,  80  Fed.  R.  933-936. 

After  a  libel  has  been  filed  for  a  collision  and  the  usual  stipulation, 
answer,  and  judgment  given,  other  libels  for  damages  arising  from  the 
same  collision  are  deemed  to  be  a  new  cause  of  action,  and  the  court  has 
no  jurisdiction  against  the  sureties,  upon  the  stipulation  given  in  the 
original  libel.     The  Oregon,  158  U.  S.  186-205. 

The  mere  change  in  the  name  of  the  libellant  as  substituting  the 
real  party  in  interest  for  a  nominal  party,  does  not  release  the  sureties. 
The  Beaconsfield,  158  U.  S.  303-312. 

A  libel  may  be  amended  in  the  appellate  court  so  as  to  make  a  claim 
for  damages  because  of  a  vexatious  appeal.  Weaver  v,  Thomson,  1 
WaU,  Jr,  343;  Fed.  Cases,  17,311. 

If  the  cause  of  action  is  defectively  stated  in  the  libel,  but  it  ap- 
pears that  the  offense  has  been  committed,  the  court  on  appeal  will 
remand  the  cause  with  directions  that  the  libel  be  amended.  The 
Mary  Ann,  8  Wheat.  380-390. 

Parties  have  a  right  to  make  any  amendment  in  the  appellate  court, 
which  is  required  to  bring  forward  the  merits  of  the  case.  But  an 
amendment  which  introduces  a  new  subject  of  controversy  will  not  be 
allowed.     Houseman  v.  Schooner  North  Carolina,  15  Pet.  40-50. 

Amendments  will  not  be  allowed  to  give  jurisdiction  to  the  appellate 
court  where  no  jurisdiction  existed  when  the  trial  was  had  and  appeal 
taken.  Held,  in  a  cause  where  it  was  sought  to  amend  by  including 
interest,  to  give  jurisdiction.     Udall  v.  Steamship  Ohio,  17  How.  17-19. 

An  amendment  will  not  be  allowed  making  a  suit  in  rem  a  suit  in 
personam  where  the  joinder  of  a  claim  in  rem  and  one  in  personam  is 
forbidden.     The  Steamship  Zodiac,  5  Fed.  R.  220-223. 

A  suit  in  rem  cannot  be  turned  into  a  suit  in  personam  by  amend- 
ment without  further  service  of  process,  and  claimant's  consent.  The 
Monte  A.,  12  Fed.  R.  331-335. 

Where  the  merits  clearly  appear  on  the  record,  it  is  a  settled  practice 
in  admiralty  not  to  dismiss  the  libel,  but  to  allow  the  party  to  assert 
his  rights  in  a  new  allegation.  The  Imogen  M.  Terry,  19  Fed.  R. 
463-464. 
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The  libel  may  be  amended  to  pray  for  interest  on  the  award  in  a 
collision  case,  after  all  the  issues  except  the  amount  of  damages  have 
been  determined.    The  J.  E.  Tnideau,  54  Fed,  R.  907-912. 

Where  the  proof  makes  out  a  case,  but  not  the  case  alleged  in  the 
pleadings,  the  libel  may  be  amended  to  introduce  new  allegations 
showing  the  actual  facts.    The  City  of  New  Orleans,  33  Fed,  R,  683-685. 

The  fact  that  the  property  has  been  released  on  bail  will  not  preclude 
a  proper  amendment  of  the  libel.  Rule  24  does  not  mean  that  in  every 
case  counts  presenting  new  causes  of  action  may  be  added,  but  leaves 
the  matter  to  the  discretion  of  the  court  to  be  exercised  upon  principles 
of  justice.  The  general  rule  of  pleading  is  imabated  that  amendments 
are  always  limited  by  due  consideration  of  the  rights  of  the  opposite 
party,  and  where  by  the  amendment  he  would  be  prejudiced,  it  is  not 
allowed.    The  Cferozal,  19  Fed.  R.  655-656. , 

An  amendment  of  a  libel  to  increase  the  claim  for  demurrage  should 
be  denied,  when  the  facts  were  known  before  the  claim  was  presented, 
and  the  amount  claimed  has  been  named  in  a  pleading  three  times 
verified,  and  the  amendment  was  not  asked  until  after  the  matter  had 
been  referred  to  the  commissioners,  after  a  decision  in  the  cause.  New 
Haven  Steamboat  Co.  v.  The  Mayor,  36  Fed,  R.  716-718. 

Where  no  cause  of  action  existed  when  the  libel  was  filed.  Held,  that 
the  proceedings  being  wholly  defective  should  not  be  sustained  through 
a  supplemental  libel,  founded  on  matters  arising  subsequently;  but  a 
supplemental  libel  may  be  filed  to  be  treated  as  an  original  Ubel  as  of 
that  date.  Henderson  v.  Three  Hundred  Tons  of  Iron  Ore,  38  Fed.  R. 
36-40. 

Where  the  res  is  the  same,  the  tort  and  contract  on  which  the  claim 
for  damages  is  based,  are  the  same,  and  where  the  original  libel  contains 
all  the  facts  and  the  parties  that  are  necessary  to  amend  by,  the  libel 
may  be  amended  so  as  to  allow  a  person  who  originally  sued  in  her  own 
right,  to  sue  as  guardian  of  her  minor  children.  The  Manhasset,  19 
Fed,  R,  430. 

Where  the  cause  of  action  set  forth  in  the  libel  is  for  a  tort,  but  the 
evidence  establishes  a  cause  of  action  upon  contract,  an  amendment 
which  will  work  no  hardships  to  the  defendant  may  be  allowed,  under 
the  liberal  practice  of  admiralty  courts.  Davis  v,  Adams,  102  Fed,  R, 
520,  523. 

Amendments  may  be  made  in  the  appellate  court  to  include  claims 
rejected  in  the  trial  court  because  not  specified  in  the  pleading,  provided 
the  amendment  is  confined  to  the  original  subject  of  the  controversy 
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and  not  outside  of  the  general  scope  of  the  pleadings.  The  Charles 
Morgan,  115  C/.  S,  69-76. 

Rule  XXV 

In  all  cases  of  libels  in  personam,  the  court  may,  in  it^ 
In  libeiB  in  personam,   discretion,  UDon  the  appearance  of  the 

defendant    to    give    »o-jj.j,         t  i_mi_        i_  j.    \ 

ourity  for  costs,  when,  deiendant,  wnere  no  bail  nas  been  taicen, 
and  no  attachment  of  property  has  been  made  to  answer 
the  exigency  of  the  suit,  require  the  defendant  to  give  a 
stipulation,  with  sureties,  in  such  sum  as  the  court  shall 
direct,  to  pay  all  costs  and  expenses  which  shall  be  awarded 
against  him  in  the  suit,  upon  the  final  adjudication  thereof, 
or  by  any  interlocutory  order  [a  the  progress  of  the  suit. 

Deci8ion8 

The  court  will  not  order  the  defendant  to  give  stipulation  to  the  action 
under  pain  of  imprisonment  in  a  case  in  which  he  is  not  liable  to  arrest. 
Louisiana  Ins.  Co.  v.  Nickerson,  2  Low.  310;  Fed,  Cases,  8,539. 

It  is  the  ordinary  practice  of  admiralty  to  require  a  stipulation  for 
costs  from  a  resix>ndent  on  entering  his  appearance  and  answering  in  an 
action  in  personam,  although  the  process  is  a  citation  and  not  a  warrant. 
Rawson  v.  Lyon,  15  Fed.  R.  831-^2. 

The  privilege  to  require  a  stipulation  for  costs  may  be  waived  by 
delay,  and  as  all  the  obligations  of  the  defendant  to  the  libellants  as  to 
the  manner  of  conducting  the  case  are  merged  in  the  final  decree,  it  is 
then  too  late  to  seek  to  require  the  respondent,  to  file  a  stipulation  for 
costs.    Pharo  v.  Smith,  18  How.  Pr.  47;  Fed.  Cases,  11,062. 

Rule  XXVI 

In  suits  in  rem,  the  party  claiming  the  property  shall 
In  suits  in  rem,  claim  to  verify  his  claim  ou  oftth  or  solemn  affir- 
be  verified.  matiou.   Stating   that   the   claimant   by 

whom  or  on  whose  behalf  the  claim  is  made  is  the  true 
and  bona  fide  owner,  and  that  no  other  person  is  the  owner 
thereof.  And,  where  the  claim  is  put  in  by  an  agent  or 
Oath  by  agent.  Consignee,  he  shall  also  make  oath  that 
he  is  duly  authorized  thereto  by  the  owner;  or,  if  the  property 
be,  at  the  time  of  the  arrest,  in  the  possession  of  the  master 
of  a  ship,  that  he  is  the  lawful  bailee  thereof  for  the  owner. 
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And;  upon  putting  in  such  claim,  the  claimant  shall  file  a 
stipulation,  with  sureties,  in  such  sum  claimant  to  give  se- 
as the  court  shall  direct,  for  the  payment  ^^^^^  '^'^  ~"^- 
of  all  costs  and  expenses  which  shall  be  awarded  against 
him  by  the  final  decree  of  the  court,  or,  upon  an  appeal,  by 
the  appellate  court. 

DeciBions 

A  claimant  in  admiralty  practice  assumes  the  situation  of  a  defendant 
as  respects  the  libel,  and  as  such  may  be  required  to  answer  the  lib^. 
The  Two  Marys,  12  Fed.  R.  152-154. 

A  mortgagee  whose  mortgage  is  in  default  so  that  he  is  entitled  to 
possession  may  appear  as  a  claimant  and  obtain  the  discharge  of  the 
vessel  from  attachment  by  giving  the  usual  bond.  The  Jenny  Lind, 
3  BUOchf,  513;  Fed,  Cases,  7,287. 

To  intervene  and  defend  in  admiralty  in  rem,  the  party  must  have  a 
lien  or  a  proprietory  interest  in  the  vessel  seized  which  must  be  set  out 
and  verified  in  the  claim  and  answer.  The  R.  W.  Skillinger,  1  Flip,  436; 
Fed.  Cases,  12,181. 

Where  the  claim  is  put  in  by  an  agent  he  must  make  oath  that  he  is 
duly  authorized  thereto  by  the  owner.    lb. 

The  owner  of  property  sued  in  rem  is  not  recognized  until  he  comes 
in,  claims,  and  defends.    The  J.  W.  French,  13  Fed.  R.  916-918. 

Each  article  of  the  libel  must  be  met  by  a  distinct  article  in  the  an- 
swer, as  no  form  of  general  issue  is  allowable,  and  the  verification  should 
be  that  the  statements  made  by  the  respondent  in  the  answer  are  true, 
or  that  they  are  true  according  to  his  information  and  belief.  A  veri- 
fication in  the  form  that  the  party  believes  so  and  so,  is  improper. 
United  States  v.  Twenty-five  Barrels  of  Alcohol,  10  IrU,  Rev,  Rec.  17; 
Fed.  Cases,  16,562. 

If  the  claim  is  not  put  in  issue,  and  the  libellant  goes  to  hearing  on 
the  merits  without  an  objection,  it  is  an  admission  that  the  claimant  had 
an  interest  in  the  property  at  the  time  of  the  answer,  and  the  right  to 
defend.    The  Prindiville,  1  Brown's  Adm,  485;  Fed.  Cases,  11,435. 

If  a  claim  is  made  through  an  agent,  the  agent  must  make  oath  to  his 
belief  of  the  verity  of  the  claim,  and  if  necessary  produce  proof  of  his 
authority  before  he  can  be  admitted  to  put  in  a  claim.  If  this  is  not  done 
it  furnishes  matter  of  exception.  United  States  v.  422  Casks  of  Wine,  1 
Pet,  547-549. 

The  facts  of  the  claimant's  interest  may  be  put  in  issue  by  exception, 

35 
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but  if  the  claim  is  admitted  without  objection,  and  pleadings  to  the 
merits  are  put  in,  it  is  a  waiver  of  the  right  to  contest  the  claimant's 
interest,  and  an  admission  that  the  party  is  rightfully  in  court  and 
capable  of  contesting  the  merits.    lb,  550. 

If  it  should  afterward  appear  that  the  property  in  suit  belongs  to  a 
third  person,  the  court  may  retain  the  property  in  its  custody  until 
the  true  owner  can  interpose  a  claim.    lb,  550. 

The  objection  to  the  right  of  a  claimant  to  intervene  in  an  admiralty 
cause  must  be  taken  by  a  proper  exception  before  answer  and  replica- 
tion and  hearing  upon  the  merits.  If  the  right  is  not  put  in  issue  by 
preliminary  exceptions,  the  libellant  will  be  deemed  to  have  admitted 
the  claimant's  right  to  contest.  Thomas  v.  Kosciusko,  11  N.  Y.  Leg. 
Obs.  38;  Fed,  Cases,  13,901. 

If  the  owner  desires  to  contest  the  liability  of  the  ship  for  losses  sued 
for,  under  Rule  26  he  is  required  to  give  a  stipulation  for  the  costs 
regularly  incident  to  the  contest,  including  fees  of  the  clerk,  marshal, 
proctors,  witnesses,  etc.,  but  not  for  the  amount  of  the  clerk's  com- 
missions.  The  Vernon,  36  Fed.  R.  113-114. 

Rule  XXVII 

In  all  libels  in  causes  of  civil  and  maritime  jurisdiction. 
Answer  of  defendant  to  whether  171  rem  OT  zn  personam,  the  answer 
be  on  oath.  ^f  ^Yie  defendant  to  the  allegations  in 

the  libel  shall  be  on  oath  or  solemn  affirmation;  and  the 
To  be  fuu  and  explicit,  answer  shall  be  full  and  explicit  and 
distinct  to  each  separate  article  and  separate  allegation  in 
the  libel,  in  the  same  order  as  numbered  in  the  libel,  and  shall 
also  answer  in  like  manner  each  interrogatory  propounded 
at  the  close  of  the  libel. 

DecifliozM 

The  answer  is  required  to  be  on  oath.  Gammell  v.  Skinner,  2  Gal.  45; 
Fed.  Cases,  5,210.' 

A  plea  to  the  jurisdiction  must  be  verified  by  defendant  himself  and 
not  by  another  on  his  behalf.  Teasdale  v.  The  Rambler,  Bee's  Adm.  9; 
Fed.  Cases,  13,815. 

The  libellant  is  not  bound  to  swear  to  the  libel,  but  the  answer  must 
be  sworn  to  by  the  respondent.  Cofiin  v.  Jenkins,  3  Story,  108;  Fed. 
Cases,  2,948. 

A  special  replication  is  only  allowed  upon  order  of  the  court  to  be  filed 
as  a  cross-bill.    /&. 
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A  plea  to  the  jurisdiction  may  be  joined  with  an  answer  to  the  merits. 
The  Lindrup,  70  Fed.  R.  718-719. 

The  rule  of  chancery  courts  that  the  answer  of  the  defendant  is  equal 
to  two  disinterested  witnesses,  or  one  witness  and  countervailing  cir- 
sumstances,  does  not  prevail  in  admiralty  courts,  even  when  the  answer 
is  responsive  to  interrogatories  propounded.  Eads  v.  The  H.  D.  Bacon, 
1  Newb.  Ad,  274;  Fed.  Cases,  4,232. 

Where  respondent  has  no  knowledge  concerning  the  matter  contained 
in  any  article  of  the  libel,  he  may  answer  that  he  is  ignorant  thereof, 
but  he  should  also  state  what  his  belief  about  the  matter  is.  The  City 
of  Salem,  10  Fed.  R.  843-844. 

Rule  XXVIII 

The  libellant  may  except  to  the  sufficiency,  or  fuUqess,  or 
distinctness,  or  relevancy  of  the  answer  Libdiant  may  except 
to  the  articles  and  interrogatories  in'  the  *°  answer, 
libel;  and,  if  the  court  shall  adjudge  the  same  exceptions, 
or  any  of  them,  to  be  good  and  valid,  the  court  shall  order 
the  defendant  forthwith,  within  such  Defendant  when  to  »n- 
time  as  the  court  shall  direct,  to  answer  ^^^"^  °^®'^- 
the  same,  and  may  further  order  the  defendant  to  pay  such 
costs  as  the  court  shall  adjudge  reasonable. 

Decisions 

The  exceptions  should  specify  whether  t^ken  for  insufficiency  or 
impertinence.  An  exception  to  an  allegation  for  both  causes,  or  one  or 
the  other  of  them,  is  bad.    The  Whistler,  13  Fed.  R.  295-296. 

An  exception  for  insufficiency  is  allowed  when  the  answer  so  far  as 
excepted  to  is  not  a  full  and  explicit  response  to  the  allegation  or  alle- 
gations of  the  libel;  an  exception  for  impertinence  raises  the  question 
whether  the  answer  is  a  response  and  defense  to  such  allegation.  lb. 
296. 

A  general  exception  as  to  the  form  of  the  answer  will  not  be  allowed. 
Exceptions  should  briefly  and  clearly  specify  the  parts  excepted  to. 
The  Dictator,  30  Fed.  R.  699. 

Exceptions  to  a  libel  or  answer  must  be  decided  on  the  pleadings, 
and  affidavits  will  not  be  considered.  The  Prince  Steam  Shipping  Co. 
V.  Lehman,  39  Fed.  R.  704. 

Where  exceptions  to  an  answer  allege  the  ground  of  exception  fol- 
lowed by  specifications,  the  failure  to  sustain  any  specification  will  be 
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fatal  to  the  exception  to  which  the  specification  is  attached.  The  In- 
trepid, 42  Fed.  R.  185-187. 

Exceptions  to  pleadings  in  collision  cases  are  permitted  only  when 
made  in  good  faith  for  the  sole  purpose  of  obtaining  a  full  statement  of 
facts  which  the  law  requires.    lb.  188. 

s 

Where  exceptions  strike  at  the  substance  of  the  entire  controversy, 
or  where  they  object  to  mere  errors  of  form  and  style  of  an  answer,  they 
will  be  overruled.  New  Haven  Towing  Co.  v.  City  of  New  Haven,  116 
Fed.  R.  762. 

An  allegation  in  an  answer  which  serves  no  legal  purpose,  and  is  a 
mere  slur  upon  the  libellant,  should  be  struck  out  on  exceptions  for 
impertinence.    The  Pioneer,  1  Deady,  58;  Fed.  CaseSf  11,176. 

The  Qourt  will  disregard  exceptions  of  a  formal  nature  first  raised  at 
the  hearing.    Fumiss  v.  The  Magoon,  Olc.  55;  Fed,  Cases ^  5,163. 

Objections  in  the  nature  of  a  dilatory  plea  which  do  not  go  to  the 
merits  of  the  action  will  be  deemed  to  be  waived  after  an  answer  or 
claim  filed.     lb. 

Exceptions  to  a  pleading  in  admiralty  have  the  effect  of  a  demurrer, 
and  also  that  of  a  motion  to  make  the  pleading  more  definite  and  certain. 
Quinn  v.  The  Transport,  1  Ben.  Adm.  86;  Fed.  Cases,  11,516. 

Where,  in  a  collision  case,  the  libellant  states  a  bare  cause  of  action 
and  omits  the  full  and  frank  narrative  of  the  material  cireumstanoes 
attending  the  accident,  an  exception  to  the  libel  should  be  sustained. 
/6. 

Rule  XXIX 

If  the  defendant  shall  omit  or  refuse  to  make  due  answer 
Defendant  not  answer-   to  the  libel  UDon  the  retum-dav  of  the 

ing.  libel  taken  pro  con^  ^ ,  ,  .  i    i         ^  i 

feB9o.  process,  or  other  day  assigned  by  the 

court,  the  court  shall  pronounce  him  to  be  in  contumacy 
and  default;  and  thereupon  the  libel  shall  be  adjudged  to  be 
taken  pro  confesso  against  him,  and  the  court  shall  proceed 
to  hear  the  cause  ex  parte,  and  adjudge  therein  as  to  law 
and  justice  shall  appertain.  But  the  court  may,  in  it4S  dis- 
Dcfauit  may  be  set  CFction,  Set  aside  the  default,  and,  upon 
*"*'^®-  the  application  of  the  defendant,  admit 

him  to  make  answer  to  the  libel,  at  any  time  before  the  final 
hearing  and  decree,  upon  his  payment  of  all  the  costs  of 
the  suit  up  to  the  time  of  granting  leave  therefor. 
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Decisions 

Where  the  respondent  refuses  to  answer  interrogatories  attached  to 
or  contained  in  the  libel,  the  court  will  take  the  charges  in  the  libel  on 
which  they  are  founded  as  confessed.  The  David  Pratt,  1  Ware^  509; 
Fed,  Cases,  3,597. 

Where  the  defendant's  neglect  to  answer  the  libel  is  due  to  ignorance 
of  the  practice  of  the  court,  any  e\idence  which  he  may  offer  may  be 
received  by  the  court  if  in  the  ends  of  justice  the  rules  of  the  court 
should  be  waived,  so  as  not  to  operate  as  a  surprise  on  the  ignorance  of 
a  party  and  debar  him  from  making  a  just  defense.    lb. 

If  the  rules  of  court  do  not  allow  this  defense  to  be  made  by  defend- 
ant's proctor,  it  may  receive  any  proper  evidence  offered  in  the  interest 
of  justice  by  a*  proctor  as  amicus  curioB.    lb. 

The  effect  of  a  default  to  appear  in  an  admiralty  proceeding  is  the 
same  as  in  an  action  at  law.  It  is  a  Wrtual  confession.  The  default  es- 
tablishes the  fact  averred  in  tlie  libel  of  information  as  effectively  as  it 
can  be  established  on  hearing,  and  warrants  a  decree  if  the  libel  contains 
the  necessary  averments.     Miller  v.  The  United  States,  1 1  Wall.  268-303. 

Neither  sec.  19,  nor  any  other  part  of  the  Act  of  1789  requires  that 
there  shall  be  a  hearing  after  default  in  admiralty  causes.    lb.  302. 

Upon  an  application  to  vacate  an  order  pro  confesso,  the  respondent 
must  satisfactorily  account  for  laches,  and  exhibit  either  by  answer  or 
affidavit  a  meritorious  defense.  Scott  v.  Young  America,  Newb.  107; 
Fed.  Cases,  12,650. 

A  decree  pro  confesso  is  not  a  final  decree,  but  the  court  thereafter  is 
to  hear  the  cause  ez  parte,  or  may  refer  it  to  a  commissioner  to  ascertain 
and  report.    The  Lopez,  43  Fed.  R.  95-96. 

The  case  of  Miller  v.  The  United  States,  11  Wall.  268,  distinguished, 
and  the  rule  in  admiralty  suits  ex  contractu  held  to  be  different.    lb.  96. 

Rule  XXX 

In  all  cases  where  the  defendant  answers,  but  does  not 
answer    fully    and    explicitly    and    dis-   Defendant    when    re- 

..      ,1       .         It    ai  A  A  •  A'   1       quired  to  make  further 

tmctly  to  all  the  matters  m  any  article  answer, 
of  the  libel,  and  exception  is  taken  thereto  by  the  libellant, 
and  the  exception  is  allowed,  the  court  may,  by  attachment, 
compel  the  defendant  to  make  further  answer  thereto,  or 
may  direct  the  matter  of  the  exception  to  be  taken  pro 
confesso  against  the  defendant,  to  the  full  purport  and  effect 
of  the  article  to  which  it  purports  to  answer,  and  as  if  no 
answer  had  been  put  in  thereto. 
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Decisions 

No  form  of  general  issue  is  allowed  to  a  libel,  a  libel  of  information,  or 
an  information.  But  each  article  therein  must  be  met  by  an  article  in 
the  answer  making  a  distinct  issue  on  the  matters  alleged.  United  States 
V.  Twenty-five  Barrels  of  Alcohol,  10  ItU.  Rev.  17;  Fed.  Cases,  16,526. 

The  answer  must  admit  or  deny  each  allegation  of  the  libel  in  order 
that  the  libellant  may  know  what  allegations  he  must  meet.  The  Dic- 
tator, 30  Fed.  R.  699. 

An  omission  in  an  answer  to  notice  an  allegation  of  the  libel  does  not 
admit  it.     lb. 

The  libellant  is  entitled  to  an  admission  or  denial  of  each  distinct  and 
separate  averment  in  his  libel,  separately  and  distinctly.  Vii^ginia 
Home  Ins.  Co.  v.  Sundberg,  54  Fed.  R.  389-390. 

Rule  XXXI 

The  defendant  may  object,  by  his  answer,  to  answer  any 
What    allegations    de-   allegation  OF  intefTogatoiy  contained  in 

fendant    need    not    an-     ,,        i.,     ,        ,  .   ,  .„  i  •        ^ 

Bwer.  the  libel  which  will  expose  him  to  any 

prosecution  or  punishment  for  crime,  or  for  any  penalty,  or 
any  forfeiture  of  his  property  for  any  penal  offense. 

Dedaions 

Rule  31  is  but  an  application  of  the  provision  of  the  Fifth  Amend- 
ment of  the  Constitution,  that  no  person  shall  be  compelled  in  a  criminal 
case  to  be  a  witness  against  himself,  and  the  rule  of  the  common  law 
extending  to  cases  of  liability  to  a  pecuniary  forfeiture.  Pollock  v. 
The  Laura,  5  Fed.  R.  133-143. 

The  exemption  provided  by  Rule  31  is  equally  apphcable  to  a  case 
where  the  defendant  may  expect  the  like  evil  consequences  of  an  ad- 
mission in  the  same  suit,  as  to  a  case  where  his  admission  may  be  used 
against  him  in  a  criminal  prosecution  in  some  other  suit  or  court.  lb. 
143. 

A  corporation  is  entitled  to  the  benefit  of  Rule  31.    lb.  143. 

Held,  in  a  proceeding  for  the  o£fense  of  perjury,  that  since  the  passage 
of  the  Act  of  Feb.  25,  1868,  sec.  860,  Rev.  Stats.,  providing  that  no 
answer  or  pleading  of  any  party  shall  be  used  against  such  party,  in  any 
proceeding  for  the  enforcement  of  any  penalty  or  forfeiture,  et-c.,  that 
the  general  rule  which  excuses  a  witness  from  testifying  where  his 
answer  may  lead  to  some  criminal  charge  against  him,  should  be  no 
longer  upheld.    United  States  v.  McCarthey,  18  Fed.  R.  87-89, 
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It  is  not  necessary  that  a  person  should  be  personally  before  the  court 
in  order  to  avail  himself  of  the  privilege  given  by  Rule  31.  If  a  party 
desires  to  avail  himself  of  the  privilege  of  not  giving  evidence  of  in- 
criminating matter  he  must  say  so  in  unmistakable  language  and  give 
the  reason  for  excusing  himself,  and  the  privilege  should  be  claimed 
after  the  party  is  sworn,  so  that  his  claim  may  be  imder  the  sanction  of 
an  oath.    In  re  Knickerbocker  Steamboat  Co.,  139  Fed.  R.  713-716. 

Rule  XXXII 
The  defendant  shall  have  a  right  to  require  the  personal 

answer    of     the     libellant  "  upon     oath     or    Defendant  may  reauir© 
,  /v>  .  •         ^  •  ,      •         answer  of  the  libellant 

solemn  affirmation  to  any  interrogatones  to  mterrosatories. 
which  he  may,  at  the  close  of  his  answer,  propound  to  the 
libellant  touching  any  matters  charged  in  the  libel,  or 
touching  any  matter  of  defense  set  up  in  the  answer, 
subject  to  the  like  exception  as  to  matters  which  shall 
expose  the  libellant  to  any  persecution,  or  punishment,  or 
forfeiture,  as  is  provided  in  Rule  31.  In  default  of  due 
answer  by  the  libellant  to  such  interroga-  on  default  of  aame. 
tones  the  court  may  adjudge  the  libellant  "^  "^^  ^  diamiased. 
to  be  in  default,  and  dismiss  the  libel,  or  may  compel  his 
answer  in  the  premises,  by  attachment,  or  take  the  subject- 
matter  of  the  interrogatory  pro  confesso  in  favor  of  the 
defendant,  as  the  court,  in  its  discretion,  shall  deem  most 
fit  to  promote  public  justice. 

Decisioiui 

If  the  libel  is  evidently  evasive  and  designed  to  bring  out  in  the 
pleadings  the  real  points  of  the  litigation,  instead  of  clearly  stating  the 
case  as  required  by  Rule  23,  the  defendant  may  require  specific  charges 
by  interrogatories  attached  to  the  answer,  in  order  to  ascertain  and 
define  the  issues  to  be  tried.  The  Mexican  Prince,  70  Fed,  R.  246- 
247. 

Where  the  answer  denied  the  facts  alleged  in  the  libel  as  a  cause  of 
action,  Heldt  that  interrogatories  might  be  propounded  to  the  libellant 
designed  to  obtain  particulars  of  the  claim  sued  on,  and  plaintifT  is  not 
entitled  to  a  judgment  on  the  pleadings  while  such  interrogatories  are 
unanswered.    The  Oregon,  116  Fed,  R.  482-483. 

Where  the  interrogatories  addressed  to  the  libellant  attached  to  an 
answer  or  contained  therein  are  wholly  unanswered,  the  libellant  is  not 
entitled  to  judgment  on  the  pleadings.     lb.  484. 
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Where  the  party  interrogated  refuses  to  answer,  the  court  will  take 
the  charges  in  the  pleading  upon  which  the  interrogatoiy  is  founded  as 
confessed.    The  David  Pratt,  1  Ware,  509;  Fed,  Cases,  3,597. 

Each  party  has  a  right  to  require  the  answer  of  the  other  on  oath 
upon  interrogatories,  touching  the  matter  in  issue.    lb. 

In  admiralty  causes  the  practice  of  examining  witnesses  at  any  stage 
of  the  suit  has  always  been  sanctioned,  because  otherwise  it  would  often 
be  impossible  to  obtain  the  testimony  of  mariners,  and  others  having  no 
fixed  domicile.    Flower  v.  MacGinniss,  112  Fed,  R.  377-378. 


Rule    XXXIII 

Where  either  the  libellant  or  the  defendant  is  out  of  the 
Answer  under  oath,  country,  OF  Unable,  from  sickness  or 
under  a  oommiasion.  Other  casualty,  to  make  an  answer  to 
any  interrogatory  on  oath  or  solemn  affirmation  at  the 
proper  time,  the  court  may,  in  its  discretion,  in  furtherance 
of  the  due  administration  of  justice,  dispense  therewith, 
or  may  award  a  commission  to  take  the  answer  of  the  defend- 
ant when  and  as  soon  as  it  may  be  practicable. 


Rule  XXXIV 

If  any  third  person  shall  intervene  in  any  cause  of  ad- 
intervenor.  how  may  Diiralty  and  maritime  jurisdiction  in 
*^™®  "*•  rem  for  his  own  interest,  and  he  is  en- 

titled, according  to  the  course  of  admiralty  proceedings,  to  be 
heard  for  his  own  interest  therein,  he  shall  propound  the 
matter  in  suitable  allegations,  to  which,  if  admitted  by  the 
court,  the  other  party  or  parties  in  the  suit  may  be  required, 
by  order  of  the  court,  to  make  due  answer;  and  such  further 
proceedings  shall  be  had  and  decree  rendered  by  the  court 
therein  as  to  law  and  justice  shall  appertain.  But  every 
To  give  stipulation  for  such  iutcrvcnor  shall  be  required,  upon 
costs,  etc.  filing  his  allegations,  to  give  a  stipulation, 

with  sureties,  to  abide  by  the  final  decree  rendered  in  the 
cause,  and  to  pay  all  such  costs  and  expenses  and  damages 
as  shall  be  awarded  by  the  court  upon  the  final  decree, 
whether  it  is  rendered  in  the  original  or  appellate  court. 
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Deciflion8 

A  creditor  who  has  acquired  a  lien  by  attachment,  or  any  person 
claiming  an  interest  in  the  thing  in  suit,  may  intervene  and  contest 
in  a  proceeding  in  rem.    The  Mary  Ann,  1  Ware,  99;  Fed.  Cases,  9,195. 

A  mortgagee  may  intervene  to  protect  his  interest.  The  Old  Cbncord, 
1  Brovm*8  Adm.  270;  Fed.  Cases,  10,482. 

Where  there  remains  in  court  a  sum  of  money  subject  to  distribution, 
a  party  having  4  lien  upon  the  property  out  of  which  the  money  was 
made  which  was  legally  fixed,  may  claim  distribution,  although  the 
original  demand  was  not  such  as  could  be  sued  for  in  admiralty.  Harper 
V.  New  Brig,  Gilp.  536;  Fed.  Cases,  6,090. 

An  imderwriter  who  has  accepted  an  abandonment  and  succeeded 
to  the  rights  of  the  original  claimant  may  intervene  and  control  the 
suit.    The  Ann  C.  Pratt,  1  CuH.  340;  Fed.  Cases,  409. 

Underwriters  as  such  have  no  right  to  intervene  in  admiralty  imless 
the  property  has  been  abandoned  to  them  and  accepted  by  them,  so 
that  they  have  an  interest  in  the  thing  and  not  in  the  cause.  The 
Henry  Ewbank,  1  Sumn.  400;  Fed.  Cases,  6,376. 

An  intervenor  is  one  who  seeks  merely  to  protect  his  own  interests  and 
have  his  claim  paid  out  of  the  property  in  suit,  or  secured,  before  its 
delivery  to  another,  and  dififers  from  a  claimant  who  demands  the  pos- 
session or  redelivery  of  the  property  in  suit.  The  Two  Marys,  12  Fed. 
R.   152-154. 

In  a  possessory  suit  material  men  cannot  intervene  to  enforce  a  lien 
upon  the  vessel.    The  Taranto,  1  Spr.  170;  Fed.  Cases,  13,751. 

Rule  34  has  reference  only  to  those  cases  where  the  vessel  is  still  in 
custody,  or  where  she  has  been  sold  and  the  proceeds  paid  into  court. 
The  Oregon,  158  U.  S.  186-210. 

Others  than  intervening  claimants  are  not  entitled  to  file  exceptions 
to  a  libel  in  rem.  Florence  Cotton  Oil  Co.  v.  Alabama  H.  Co.,  128  Fed. 
R.  915-918. 

m 

Rule  34  requires  the  court  to  pass  upon  the  claim  of  an  intervenor 
before  he  is  given  any  standing  in  court.  The  Clara  A.  M'Intyre,  94 
Fed.  R.  552-556. 

Where  a  vessel  has  been  seized  by  State  officers  for  a  violation  of  law 
and  a  libel  filed  to  recover  possession,  the  State  officers  may  appear 
and  answer  the  libel  without  giving  the  stipulation  of  sureties  required 
by  Rule  34.    /6.  561. 
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Insurance  companies  which  have  paid  the  loss  may  intervene  at  any 
time  before  the  final  distribution  of  the  fund,  to  present  their  claim  to 
an  interest  in  the  fund  and  its  establishment  by  decree  of  the  court. 
Mason  v.  Marine  Ins.  Ck>.,  110  Fed.  R.  452-^55. 

Where  the  libel  has  been  answered  by  an  agent  of  the  owners,  the 
owners  cannot  afterwards  raise  a  new  issue  by  intervention,  which  if 
supported  by  proof  would  require  the  libel  to  be  dismissed,  where  the 
original  answer  admitted  the  liability  but  onl^  contested  the  amount, 
especially  if  no  notice  is  given  of  the  filing  of  such  intervention,  and  no 
copy  served  on  the  proctor  of  libellants.  The  Alexandra,  104  Fed.  R. 
904-906. 

In  proceedings  in  rem  where  the  res  is  in  the  custoc^y  of  the  law  in  the 
enforcement  of  a  lien  by  one  or  more  creditors,  all  other  creditors  may 
intervene  by  petition  and  have  their  claims  allowed,  and,  if  the  claims 
stand  in  different  ranks  of  privilege,  paid  according  to  their  priority. 
The  Young  Mechanic,  3  Ware,  58;  Fed.  Cases,  18,182. 

Rule  XXXV 

The  stipulations  required  by  the  last  preceding  rule,  or 
stipulations. before  ^^  appeal,  OF  in  any  other  admiralty  or 
wiK>m  may  be  taken.  maritime  proceeding,  shall  be  given  and 
taken  in  the  manner  prescribed  by  Rule  5  as  amended. 

Rule  XXXVI 

Exceptions  may  be  taken  to  any  libel,  allegation,  or 

Exceptions,  if  allowed,  answer  for  surplusage,  irrelevancy,  im- 
matter  to  be  expunged,   pertinence,    or    scandal;    and    if,    upon 

reference  to  a  master,  the  exception  shall  be  reported  to  be 
so  objectionable,  and  allowed  by  the  court,  the  matter  shall 
be  expunged,  at  the  cost  and  expense  of  the  party  in  whose 
libel  or  answer  the  same  is  found. 

Dedflions 

Although  new  matter  is  sufficient  as  a  defensive  allegation  or  peremp> 
tory  exception  to  the  suit,  it  is  impertinent  to  blend  and  confuse  it  with 
the  response  to  the  particular  article  or  allegation  of  the  libel.  The 
California,  1  Sawy.  463;  Fed.  Cases,  2,312. 

When  it  becomes  necessary  to  insert  in  an  answer  some  matter  which 
cannot  be  pertinently  introduced  as  responsive  to  any  allegation  in  the 
libel,  such  matter  must  be  separately  stated  in  an  article  framed  after 
the  manner  of  an  article  in  the  libel.    lb. 
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If  the  answer  contains  matter  not  responsive  to  the  allegations  and 
interrogatories  of  the  libel,  and  not  constituting  a  defense  thereto,  it 
is  impertinent,  but  if  the  answer  is  responsive  to  the  allegations,  it  is 
not  impertinent  because  the  facts  set  out  are  not  a  defense  to  the  suit. 
Ih. 

When  the  answer  fails  to  set  up  a  full,  explicit,  and  distinct  response 
to  the  allegation  or  article  of  the  libel  which  it  professes  to  answer,  it 
may  be  excepted  to  for  insufficiency.    lb. 

After  personally  appearing  in  a  cause  and  asking  for  affirmative  relief 
by  a  cross-bill  in  a  proceeding  in  rem,  the  defendants  cannot  object  by 
exception  that  the  cause  is  not  such  as  to  give  admiralty  jurisdiction. 
The  Fifeshire,  11  Fed.  R.  743. 

Exceptions  to  an  answer  for  insufficiency  and  impertinence  cannot  be 
joined  in  the  same  exception.    The  Whistler,  13  Fed.  R.  295-296. 

Where  separate  claims  for  salvage  and  towage  services  against  different 
defendants  are  joined,  the  objection  will  be  deemed  to  be  waived,  if  no 
exceptions  are  filed  before  the  cause  is  tried.  Merritt  &  Chapman 
D.  &  W.  Co.  V.  Chubb,  113  Fed.  R.  173-176. 

An  exception  on  the  ground  that  the  libel  ''does  not  set  forth  any 
facts  showing  wherein  this  exceptor  failed,  neglected,  or  refused  to  carry 
out  or  perform  the  terms  of  said  alleged  contract ''  is  in  fact  a  demurrer, 
and  if  any  part  of  the  hbel  is  good,  the  exception  is  bad  as  going  to  the 
whole  libel.    Dennis  v.  Slyfield,  117  Fed.  R.  474-479. 

Objections  which  are  merely  formal  and  do  not  go  to  the  merits  of 
the  action,  or  merely  allege  that  it  is  prematurely  brought,  cannot  be 
taken  on  the  final  bearing.  Fumiss  v.  The  Magoon,  Ale.  55;  Fed.  Cases, 
5463. 

Rule  XXXVII 

In  cases  of  foreign  attachment,  the  garnishee  shall  be 
required  to  answer  on  oath  or  solemn  oainiBhee  to  answer  on 
affirmation  as  to  the  debts,  credits,  or  °**'*- 
efifects  of  the  defendant  in  his  hands,  and  to  such  interroga- 
tories touching  the  same  as  may  be  propounded  by  the 
libellant;  and  if  he  shall  refuse  ox  neglect  Refusing,  may  be  ar- 
80  to  do,  the  court  may  award  compul-  ^®«*«^- 
Bory  process  in  personam  against  him.  If  he  admits  any 
debts,  credits,  or  effects,  the  same  shall  be  held  in  his  hands, 
liable  to  answer  the  exigency  of  the  suit. 


556  ADMIRALTY  AND  MARITIME  JURISDICTION 

DeciflionB 

Where  a  defendant  has  concealed  himself  or  absconded,  the  process 
of  attachment  or  garnishment  may  issue.  Manro  v.  The  Almeida,  10 
Wheat.  47»-492. 

The  goods  themselves  if  accessible  may  be  attached,  or  the  goods  and 
credits  in  the  hands  of  a  third  person  may  be  attached  by  notice.  lb, 
492. 

The  garnishee  has  a  right  to  put  in  an  answer.  If  the  garnishee  makes 
default  the  court  requires  some  evidence  to  sustain  the  claim  that  he  has 
debts  or  credits  of  the  principal  in  his  hands;  but  if  the  libellant  without 
disclosure  can  upon  default  show  that  the  garnishee  holds  debts,  effects, 
or  credits  of  the  principal  in  his  hands,  he  may  have  execution  o£  them. 
Shorey  v.  Reynolds,  1  Spr.  418;  Fed.  Cases,  12,807. 

After  default  the  garnishee  has  no  right  to  make  answer  that  he  had 
not  when  summoned  debts,  effects,  or  credits  of  the  principal,  and 
thereby  discharge  himself.     lb. 

After  default  the  libellant  may  have  compulsory  process  against  the 
garnishee  to  compel  an  answer.    lb. 

By  the  former  practice  the  libellant  before  answer  under  oath,  might 
take  upon  himself  the  burden  of  proving  assets  to  be  in  the  hands  of 
the  garnishee,  and  that  issue  was  tried  without  any  answer.  Rule  37 
now  makes  it  the  absolute  right  and  imperative  duty  of  the  garnishee 
to  answer,  so  that  the  libellant  now  has  no  right  to  contest  the  answer 
of  the  garnishee.    lb. 

On  default  of  the  garnishee  the  libellant  may  have  process  to  compel 
him  to  answer.  McDonald  v.  Reynolds,  21  Law  Rep.  157;  Fed.  Cases, 
8,765. 

The  libellant  is  not  entitled  to  execution  in  personam  against  the 
garnishee.     lb. 

(Compulsory  process  will  only  issue  to  compel  a  garnishee  to  answer. 
lb. 

The  answer  of  a  garnishee  is  not  conclusive  as  between  two  attaching 
creditors  in  a  proceeding  to  try  title  to  the  fund  in  court.  Dent  v. 
Radman,  1  Fed.  R.  882-888. 

In  disposing  of  a  fund  paid  into  the  registry  of  a  court,  proof  will  be 
required,  of  the  right  of  the  claimant  or  claimants,    lb. 

Rule  XXXVIII 

In  cases  of  mariners'  wages,  or  bottomry,  or  salvage,  or 
Property,  etc..  in  hands   othcF  proceeding  171  rem,  where  freight 

of     any     person,     how  ,  i        *  i       • 

brought  into  court.        OF  othcr  procceds  01  property  are  attached 
to  or  are  bound  by  the  suit,  which  are  in  the  hands  or  pes- 
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session  of  any  person,  the  court  may,  upon  due  application, 
by  petition  of  the  party  interested,  require  the  party  charged 
with  the  possession  thereof  to  appear  and  show  cause  why 
the  same  should  not  be  brought  into  court  to  answer  the 
exigency  of  the  suit;  and  if  no  sufficient  cause  be  shown, 
the  court  may  order, the  same  to  be  brought  into  court  to 
answer  the  exigency  of  the  suit,  and  upon  failure  of  the  party 
to  comply  with  the  order,  may  award  an  attachment,  or 
other  compulsive  process,  to  compel  obedience  thereto. 

Decifliona 

Where  a  maritime  lien  exists  and  attaches  upon  proceeds,  an  ad- 
miralty court  exerts  its  jurisdiction  over  them  by  way  of  monition  to 
the  parties  holding  the  proceeds.    Sheppard  v.  Taylor,  5  Pet.  675-677. 

The  proper  process  in  the  first  instance  against  a  person  not  a  party 
to  the  cause  who  has  in  his  possession  properties  subject  to  the  suit  is  a 
monition  and  not  an  execution.  On  the  return  of  the  monition  the  party 
may  appear  and  justify  himself,  and  bring  all  the  matters  before  the 
court  to  be  determined  on  the  merits.  The  Gran  Para,  10  Wheat. 
497-500. 

The  proper  remedy  in  admiralty  for  a  party  holding  a  lien  on  freight 
is  a  libel  against  the  freight.  It  is  not  necessary  to  make  an  assignor  a 
party.  The  assignee  may  sUe  in  his  own  name.  American  Steel  Barge 
Co.  V.  Chesapeake  &  Ohio  C.  A.  Co.,  115  Fed,  R,  669-674. 

The  appropriate  primary  process  is  a  monition  to  the  holder  of  the 
bill  of  lading  or  owners  of  the  cargo,  requiring  them  to  pay  the  freight 
into  court.    Ih,  674. 

Rule  38  does  not  justify  any  proceeding  against  the  cargo  until  after 
an  order  to  pay  the  freight  into  court,  unless  in  peculiar  cases.    /&.  675. 

Money  not  strictly  the  proceeds  of  the  cargo  but  deposited  by  each 
consignee  to  cover  the  value  of  the  cargo  delivered  but  liable  for  con- 
tribution for  salvage,  may  be  treated  as  a  substitute  for  the  cargo  de- 
livered and  be  required  to  be  brought  into  court  to  be  subject  to  a  libel 
against  the  cargo  for  salvage.  The  Queen  of  the  Pacific,  18  Fed.  R. 
700-702. 

The  paramount  lien  of  seamen  for  wages  will  be  enforced  in  admiralty 
upon  freight  money,  although  such  money  has  been  attached  by  the 
sheriff  on  proceedings  in  a  State  court.  The  Sailor  Prince,  1  Ben.  Ad. 
234;  Fed.  Cases,  12,218. 

Where  a  cargo  is  arrested  in  admiralty  proceedings  against  the  freight, 
the  owner  of  the  cargo  or  consignee  should  pay  into  the  registry  of  the 
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court  the  freight  admitted  to  be  due.  He  cannot  be  compelled  to  give 
bail  for  the  value  of  the  cargo,  and  ought  not  to  be  allowed  to  give  se- 
curity for  the  freight  under  ordinary  circumstances,  but  should  pay 
the  same  into  the  registry  and  file  his  claim,  and  set  up  his  right  by 
answer.  The  Freight  Money  of  the  Monadnock,  5  Ben.  Ad.  357;  Fed. 
Cases,  9,704. 

That  the  consignee  was  gamisheed  in  a  State  court  for  the  amount 
of  the  freight  is  no  defense  to  a  petition  which  seeks  to  bring  the  freight 
in  admiralty,  to  answer  in  a  suit  to  enforce  a  paramount  maritime  Uen. 
The  Caroline,  1  LotDell,  173;  Fed.  Cases,  2,419. 

Rule  XXXIX 

If,  in  any  admiralty  suit,  the  libellant  shall  not  appear 
Libeiiant  not  appearing,  ^nd  prosecute  his  suit,  according  to  the 
libel  to  be  dismissed.      coursG  and  ordcrs  of  the  court,  he  shall 

be  deemed  in  default  and  contumacy;  and  the  court  may, 
upon  the  application  of  the  defendant,  pronounce  the  suit 
to  be  deserted,  and  the  same  may  be  dismissed  with  costs. 

Decisions 

A  motion  to  open  a  default  is  discretionary  under  Rule  39  and  is  not 
reviewable  on  appeal.  Cape  Fear  Towing  &  T.  Co.  v.  Pearsall,  90  Fed. 
R.  535-537. 

Since  the  claimant  has  an  equal  right  under  the  rule  to  move  the  case, 
the  libellant's  delay  in  bringing  the  cause  to  a  hearing  after  issue  joined 
is  not  ground  for  its  dismissal.    The  Mariel,  6  Fed.  R.  831-832. 

Where  a  suit  is  dismissed  because  the  cause  of  action  it  not  within 
the  admiralty  jurisdiction  of  the  court,  no  cost«  can  be  awarded.  Re- 
liance Lumber  Co.  v.  Rothschilds,  127  Fed.  R.  745-749. 

Rule  XL 

The  court  may,  in  its  discretion,  upon  the  motion  of  the 
Decree  against  a  de-   defendant   and    the   payment   of   costs, 

fendant.  when  may  bo  •     i    ^i         i  -^    •  i  •   i 

reacinded.  rescmd  the  decree  m  any  suit  m  which, 

on  account  of  his  contumacy  and  default,  the  matter  of  the 
libel  shall  have  been  decreed  against  him,  and  grant  a  re- 
hearing thereof  at  any  time  within  ten  days  after  the  decree 
has  been  entered,  the  defendant  submitting  to  such  further 
orders  and  terms  in  the  premises  as  the  court  may  direct. 
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Decisions 

A  rehearing  in  admiralty  cannot  be  had  after  the  term  at  which  the 
decree  was  made.  Hogg  v.  Pennsylvania  Annex  No.  3, 38  Fed.  R,  620- 
621;  The  New  England,  3  Sumn.  495;  Fed.  Cases,  10,151. 

Contra,  An  admiralty  court  has  power  to  review  its  decree  after 
the  term  at  which  the  decree  was  passed.  Janvrin  v.  Smith,  1  Spr.  13; 
Fed,  Cases,  7,220. 

A  decree  in  admiralty  is  deemed  to  be  enrolled  at  the  term  at  which 
it  is  made.    The  New  England,  3  Sumn,  495. 

A  hbel  in  the  nature  of  a  bill  of  review  in  equity  will  lie  after  a  final 
decree  under  similar  circumstances  as  in  equity.    lb, 

A  court  of  admiralty  will  entertain  a  libel  for  review  filed  after  the 
term  has  passed  at  which  the  decree  complained  of  was  rendered  and 
after  the  decree  has  been  executed,  where  actual  fraud  is  charged,  and 
a  libellant  without  fault  is  otherwise  without  remedy.  Car  Company 
V.  Hopkins,  4  Biss.  51;  Fed.  Cases,  10,334. 

Where  a  caus^  was  not  tried  until  eight  years  after  filing  the  libel, 
and  in  the  meantime  the  claimant  became  insolvent  and  died,  and  the 
surety  upon  his  bond  had  reason  to  suppose  his  liability  extinguished 
and  knew  nothing  of  the  decree  rendered  until  after  the  expiration  of 
time  for  appeal,  a  review  of  the  decree  after  the  term  at  which  it  was 
rendered  will  be  allowed,  especially  where  the  testimony  does  not  support 
the  libellant's  claim.  Jackson  v.  Munks,  58  Fed.  R.  596-600;  affirmed, 
66  Fed.  R.  571. 

The  rule  that  a  cause  may  not  be  reheard  after  the  term  at  which  it 
was  decided  except  ,upon  a  showing  of  fraud  applies  only  to  direct 
proceedings  in  the  same  cause,  and  not  to  an  original  suit.    lb.  599. 

To  set  aside  a  decree  pro  confesso  the  respondent  must  satisfactorily 
account  for  his  laches  and  present  by  answer  or  affidavit  a  good  defense. 
Scott  V.  The  Propeller  Young  America,  1  Newb,  Ad.  107;  Fed.  Cases, 
12,550. 

The  court  has  no  general  power  after  the  expiration  of  the  term  to 
set  aside  a  final  decree  on  the  grounds  of  oversight  or  mistake.  The 
Illinois,  1  Brown's  Adm.  13;  Fed.  Cases,  7,003. 

The  time  limited  in  Rule  40  is  binding  upon  the  court  when  once  the 
period  prescribed  by  the  rule  has  passed,  though  it  might  be  extended 
on  application  beforehand.    lb. 

Where  a  default  has  been  taken,  the  summary  jurisdiction  to  rehear 
is  limited  to  ten  days,  irrespective  of  the  terms  of  court.  Snow  t',  Ed- 
wards, 2  LoweU,  273;  Fed.  Cases,  13,145. 
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Although  the  term  has  passed  in  which  the  decree  was  rendered  and 
after  ten  days  in  defaulted  actions,  the  court  has  power  to  entertain  a 
libel  of  review.     lb. 

A  default  irregularly  taken  may  be  waived  by  defendant's  subsequent 
appearance  before  the  commissioners  without  objection.  Gaines  v. 
Travis,  1  Abb,  Ad,  297;  Fed.  Cases,  6,179. 

An  application  for  a  rehearing  in  the  appellate  court  made  after  the 
term  when  the  final  decree  was  entered  comes  too  late.  The  Comfort, 
32  Fed.  R.  327-328. 

A  motion  in  the  trial  court  for  a  rehearing  on  the  ground  of  newly- 
discovered  evidence  will  be  denied  where  the  parties  are  entitled  as 
a  matter  of  right  to  a  new  trial  on  appeal.  Mainwaring  v.  Bark  Carrie 
Delap,  1  Fed.  R.  880-881. 

If  the  rules  requiring  notice  have  not  been  complied  with,  it  is  good 
ground  for  opening  the  decree  and  letting  a  party  in  to  defend,  but  the 
decree  is  valid  until  set  aside  or  reversed.  Daly  v.  Doe,  3  Fed.  R.  903- 
912. 

A  bill  of  review  in  an  admiralty  court  is  permitted  in  the  absence  of 
other  remedy.  Such  bill  of  review  may  be  filed  to  review  a  decree  of 
an  admiralty  court  after  the  term  at  which  it  was  enrolled.  It  lies  where 
in  a  suit  in  rem  or  in  'personam  property  has  been  disposed  of  without 
personal  notice  to  the  ow^ner,  and  also  where  there  has  been  fraud  in 
the  proceedings  in  the  original  suit,  and  where  there  has  been  fraud  or 
misconduct  by  the  purchaser,  or  in  the  sale.  No  usual  limit  of  time,  or 
other  technical  limitations  should  embarrass  the  court  in  detecting  and 
correcting  fraudulent  proceedings  in  obtaining  its  decree.  The  Columbia, 
100  Fed.  R.  890-892. 

Rule  XLI 

All  sales  of  property  under  any  decree  of  admiralty  shall 
Sales  to  be  by  marahAi,   be  made  bv  the  marshal  or  his  deputy, 

proceeds     to    be    paid  .  „  .  t    i  i 

into  registry.  OF  Other  proper  oiTicer  assigned  by  the 

court,  where  the  marshal  is  a  party  in  interest,  in  pursuance 
of  the  orders  of  the  court;  and  the  proceeds  thereof,  when 
sold,  shall  be  forthwith  paid  into  the  registry  of  the  court 
by  the  officer  making  the  sale,  to  be  disposed  of  by  the  court 
according  to  law. 

Decisions 

It  is  the  duty  of  the  marshal  to  bring  the  proceeds  of  sales  into  court 
with  his  regular  account.    The  Avery,  2  Gal.  308;  Fed.  Cases,  671. 
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Where  the  decree  directs  the  officer  to  make  sale  and  bring  the  pro- 
ceeds into  court,  if  the  sale  is  made  on  credit  and  security  given,  the 
creditor  may  require  that  the  security  shall  be  brought  into  court. 
Wallace  v.  Thornton,  2  Brock,  422;  Fed,  Cases,  17,111. 

The  court  has  power  to  make  sale  of  property  in  the  custody  of  the 
collector  of  customs  to  secure  the  payment  of  duty  in  a  libel  to  recover 
freight..  Such  sale  being  subject  to  the  claims  of  the  United  States. 
Two  Hundred  and  Fifty  Tons  of  Salt,  etc.,  5  Fed.  R.  216-220. 

A  sale  by  proceedings  in  rem  in  admiralty  in  a  court  of  competent 
jurisdiction  extinguishes  all  liens  upon  the  property  sold,  and  vests  a 
clear  title  in  the  purchaser.    The  Trenton,  4  Fed,  R,  657-659. 

Such  sales  may  be  impeached  by  showing  that  no  jurisdiction  of 
the  subject-matter  existed,  that  the  sale  was  made  by  a  fraudulent 
collusion,  or  was  contrary  to  the  principles  of  justice.    Ih.  661. 

The  proceedings  must  be  both  fraudulent  and  collusive  and  the  pur- 
chaser must  be  a  party  to  the  fraud.    The  Garland,  16  Fed.  R.  283-286. 

Where  upon  a  sale  had  the  purchaser  obtains  possession  of  the  prop- 
erty without  paying  the  price  the  court  will  enforce  a  redelivery  of  the 
property  or  the  payment  of  the  purchase  money  by  summary  process. 
The  Phoebe,  1  Ware,  368;  Fed.  Cases,  11,066. 

On  a  libel  for  freight  where  the  claimant  alleges  a  tender  and  pays  into 
the  registry  of  the  court  the  amount  tendered  the  libellant  may  have 
leave  to  take  the  money  out  of  court,  and  proceed  for  the  balance  alleged 
to  be  due.    Higbee  v.  Ninety-Six  Hundred  Cases  of  Tomatoes,  59  Fed. 

R.  783-784. 

• 

Under  Rule  41  the  court  has  jurisdiction  to  determine  between 
claimants  who  have  a  right  to  or  a  lien  on  the  res.  Controversies  be- 
tween claimants  involving  breaches  of  contract  or  even  equities,  but 
which  do  not  amount  to  a  specific  right  in  or  to  the  res  are  not  within 
its  jurisdiction.    Miller  v.  The  Peerless,  45  Fed.  R.  491-493. 

In  a  case  where  the  mortgagor  had  given  the  mortgagee  an  absolute 
bill  of  sale  conditioned  to  pay  certain  indebtedness,  upon  a  sale  of  the 
vessel  under  maritime  liens,  Heldj  that  the  right  of  the  mortgagor  was 
in  no  sense  a  right  to  the  res  in  respect  of  the  surplus.    Ih,  493. 

Where  petitioner  has  a  (maritime)  lien  granted  by  a  State  law,  such 
lien  attaches  to  a  surplus  in  the  registry  of  the  court,  proceeds  of  a  sale, 
and  as  between  the  lienor  and  owner  he  is  entitled  to  be  paid  out  of  the 
proceeds.    Topfer  v.  Schooner  Mary  Zephyr,  2  Fed.  R.  824-826. 

Under  maritime  law  priority  in  filing  the  libel  does  not  give  priority 
to  the  debt  among  creditors  of  the  same  rank  and  equal  merit  who 
intervene  and  prove  their  debts.    The  Lady  Boone,  21  Fed.  R.  731-732. 

36 
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A  court  of  admiralty  has  no  jurisdiction  to  entertain  an  action  to 
foreclose  a  mortgage;  but  when  the  court  has  a  fund  to  dispose  of,  the 
proceeds  of  mortgaged  property,  it  may  entertain  claims  based  on 
mortgages,  to  pass  upon  their  validity  and  priority,  and  order  such  to  be 
satisfied  out  of  the  fimds  in  the  registry  of  the  court,  subject  to  the 
paramount  right  of  maritime  liens  and  superior  liens  and  claims.  The 
Katy  O'Neil,  65  Fed.  R.  111-113. 

• 

Where  funds  are  in  the  registry  of  the  court  upon  the  sale  of  a  vessel  in 
a  possessory  suit  parties  holding  claims  for  repairs  and  supplies  furnished 
the  vessel,  who  intervene,  should  be  paid  out  of  the  proceeds  in  the 
registry  of  the  court.    The  Templar,  69  Fed.  R.  203-208. 

As  against  the  owner  the  court  has  no  power  to  distribute  the  pro- 
ceeds of  a  sale  in  payment  of  claims  not  maritime  liens.  The  Lydia  A. 
Harvey,  84  Fed.  R.  1,000-1,001. 

Where  the  party  could  not  have  proceeded  against  the  property  in 
rem  he  is  not  entitled  to  recover  a  portion  of  the  proceeds  in  a  case  where 
the  owner  appears  and  opposes  the  application.  The  Lottawazma, 
20  Wall  201-224. 

The  order  in  which  liens  are  paid  usually  is:  First,  The  costs  of  sale 
and  of  the  keep  or  storage;  second,  seamen's  wages,  unless  subject  to 
prior  claims  for  salvage;  third,  claims  for  towage  and  necessaries  fur- 
nished in  a  foreign  port;  fourth,  claims  for  supplies  and  materials  fur- 
nished at  the  home  port,  entitled  to  a  lien  under  the  State  law;  and, 
fifth,  mortgages.    The  City  of  Tawas,  3  Fed.  R.  170-172. 

Maritime  liens  are  entitled  to  be  paid  in  preference  to  those  under  a 
State  law.     76.  174.  '       . 

The  court  may  require  claimant  to  prove  his  right  to  any  part  of  a 
fund  in  court.    Dent  v.  Radman,  1  Fed.  R.  882-891. 

When  several  torts  are  of  the  same  character,  each  arising  out  of 
negligence  and  each  claimant  arrests  the  vessel  at  the  same  time  to 
respond,  there  is  no  principle  of  maritime  law  which  requires  an  elder 
lienor  not  guilty  of  laches,  and  not  having  committed  any  waiver  or 
abandonment  to  have  his  claim  postponed  to  that  of  a  younger  lienor. 
The  Frank  D.  Fowler,  17  Fed.  R.  653-656. 

In  the  distribution  of  surplus  moneys  the  court  can  only  take  cogni- 
zance of  the  lien  upon  the  funds,  that  is,  some  vested  legal  or  equitable 
interest  in  the  res  from  which  the  fund  was  derived,  as  distinct  from 
the  claims  of  general  creditors.    The  Advance,  63  Fed.  R.  704-706. 

A  creditor  at  large,  or  a  judgment  creditor  merely,  has  no  such  interest 
and  cannot  be  heard  to  make  a  claim  to  the  fund  as  against  the  legal 
owner,     lb.  706. 
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Claims  for  insurance  premiums  and  moneys  advanced  for  the  operat- 
ing expenses,  and  to  disburse  a  ship  at  foreign  ports,  are  not  maritime 
liens  and  have  no  priority  as  against  a  mortgagee.  The  Allianca,  65 
Fed,  R,  245. 

The  principle  applied  to  railway  companies  in  the  hands  of  a  receiver, 
giving  preference  to  certain  wages  and  supply  debts  over  a  recorded 
mortgage,  is  not  applicable  to  proceedings  in  admiralty.    76.  246. 

The  claims  of  creditors  before  the  court  when  a  decree  is  made  or 
when  under  the  rules  the  parties  before  the  court  are  entitled  to  a  decree, 
take  precedence  of  claims  of  prior  dignity  filed  thereafter.  The  Sealark, 
34  Fed,  R,  52-53. 

Upon  an  application  to  have  the  remnants  remaining  in  the  registry 
of  court  paid  over  to  the  receiver  of  an  insolvent  corporation,  owner  of 
the  vessel,  Heldy  such  proceeds  oL  sale  after  paying  maritime  liens  would 
be  turned  over  to  such  receiver  rather  than  paid  pro  raia  upon  claims 
filed  and  found  not  maritime  liens.    The  Liberty,  119  Fed.  R,  539. 

It  is  no  objection  to  a  resale  of  a  vessel  where  a  material  increase 
has  been  offered,  that  the  purchaser  at  the  first  sale  has  paid  into  court 
the  sum  bid  and  gone  to  expense  by  reason  of  such  purchase.  The  Sue, 
137  Fed.  R.  133-134. 

Rule  XLII 

All  moneys  paid  into  the  registry  of  the  court  shall  be 
deposited  in  some  bank  designated  by  MoneyB  to  be  deposited, 
the  court,  and  shall  be  so  deposited  in  ^^  **°^  drawn, 
the  name  of  the  court,  and  shall  not  be  drawn  out,  except 
by  a  check  or  checks  signed  by  a  judge  of  the  court  and 
countersigned  by  the  clerk,  stating  on  whose  account  and 
for  whose  use  it  is  drawn,  and  in  what  suit  and  out  of  what 
fund  in  particular  it  is  paid.  The  clerk  shall  keep  a  regular 
book,  containing  a  memorandum  and  copy  of  all  the  checks 
so  drawn  and  the  date  thereof. 

Decisions 

Prior  to  distribution  under  final  decree,  if  any  part  of  the  sum  in  the 
registry  of  the  court  is  withdrawn  without  authority,  the  court  by  sum- 
mary proceedings  may  compel  its  restitution  and  any  person  having  an 
interest  in  such  proceeds  in  the  registry  of  the  court  is  entitled  to  inter- 
vene by  summary  proceedings.    Osborne  v.  United  States,  91  U.  S, 
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Where  the  court  upon  final  decree  has  ordered  the  payment  of  a  sum, 
proceeds  of  a  libelled  vessel,  and  the  clerk  has  drawn  a  check  for  such 
amount,  but  before  it  is  mailed  an  execution  in  the  State  court  is  served 
upon  the  clerk  attaching  all  debts  and  credits  of  the  payee  in  the  check. 
Held,  that  the  clerk  holds  the  check  in  an  official  capacity,  and  that  the 
fund  is  in  the  custody  of  the  court  and  not  subject  to  attachment  or 
garnishment  under  process  of  another  court.  In  re  Forsyth,  78  Fed,  R, 
296-302. 

Rule  XLIII 

Any  person  having  an  interest  in  any  proceeds  in  the 

intervenor  for  proceeds,  registry  of  the  court  shall  have  a  right, 
how  to  come  in.  y^y   petition   and   summary   proceeding, 

to  intervene  pro  interesse  suo  for  delivery  thereof  to  him; 
and  upon  due  notice  to  the  adverse  parties,  if  any,  the  court 
shall  and  may  proceed  summarily  to  hear  and  decide  thereon. 

Effect  if  claim  dis-  ^^^  ^^  decree  therein  according  to  law 
°^*""®**-  and   justice.     And   if   such    petition   or 

claim  shall  be  deserted,  or,  upon  a  hearing,  be  dismissed, 
the  court  may,  in  its  discretion,  award  costs  against  the 
petitioner  in  favor  of  the  adverse  party. 

Decifliona 

Money  in  the  registry  of  the  court  decreed  to  the  libellant  will  not 
be  appropriated  to  such  libellant's  debts  upon  the  application  of  a 
creditor.    Brackett  v.  The  Hercules,  GUp.  184;  Fed,  Cases,  1,762. 

Where  there  is  a  fund  in  court,  parties  entitled  to  such  surplus,  whether 
by  State  or  Federal  laws,  and  whether  their  claims  are  maritime  or 
not,  may  intervene  and  secure  a  distribution.  The  Skylark,  2  Biss.  251; 
Fed,  Cases,  12,928. 

A  mortgagee  cannot  file  a  libel  against  the  proceeds,  but  should  apply 
by  petition  for  a  distributive  share,  if  he  has  failed  to  appear  as  claimant 
to  the  libel  filed  against  the  mortgaged  vessel.  Schuchardt  v.  The  Ship 
Angelique,  19  How.  239-241. 

The  mortgage  is  subordinate  to  maritime  liens  given  either  by  State 
or  under  maritime  law.  Its  only  standing  in  admiralty  is  against  the 
balance  in  the  registry  by  petition  under  Rule  43.  The  Alice  Getty,  2 
Flip,  18;  Fed.  Cases,  193. 

The  priority  of  a  recorded  mortgage  under  sec.  4,192,  Rev.  Stats.,  Act 
of  July  29,  1850,  announced  in  the  cases  of  The  Grace  Greenwood,  2 
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Bt88. 131;  Fed.  Cases,  5,652  and  The  Skylark,  4  Biss.  388;  Fed,  Cases, 
12,929,  declared  not  to  exist,  but  that  the  lien  for  supplies  and  repairs 
given  by  a  State  statute  takes  precedence  of  such  recorded  mortgage. 
The  J.  E.  Rumbell,  148  U,  S.  1-19. 

Seamen  and  salvors  are  alone  entitled  to  be  paid  before  all  libels  and 
petitions  for  distribution  of  proceeds  are  heard  and  determined.  The 
Fanny,  2  Low.  508;  Fed.  Cases,  4,638. 

A  salvor  cannot  proceed  in  admiralty  to  secure  a  contribution  of  a 
fund  in  court  already  decreed  to  be  paid  another  salvor.  Sheldrake  i;. 
The  Chatfield,  52  Fed.  R.  495-500. 

Rule  43  does  not  allow  one  claiming  no  interest  in  a  ship  libeled  to 
claim  by  petition  a  share  of  what  the  court  may  decree  to  the  Ubellants, 
and  by  the  summary  methods  of  admiralty  litigate  a  claim  between 
petitioner  and  libellant.    lb,  500. 

While  admiralty  will  distribute  a  fund  stmong  all  claimants  of  equal 
degree  without  reference  to  priority  of  proceedings  to  enforce,  yet  where 
one  has  contributed  nothing  to  establish  the  liability  of  a  vessel  for  a 
collision  and  taken  no  part  in  a  protracted  litigation  to  that  end  he  will 
not  be  allowed  to  share  in  the  proceeds  of  the  sale  of  such  vessel  imtil  the 
claim  of  the  party  prosecuting  the  suit  has  been  satisfied  in  full.  Wood- 
worth  V.  Insurance  Company,  5  Wall.  87-89. 

The  court  has  power  to  distribute  the  surplus  proceeds  to  all  those 
who  come  in  by  petition  under  Rule  43  in  the  order  of  their  several 
priorities,  no  matter  how  their  claims  originated,  if  they  have  a  specific 
lien  on,  or  vested  right  in,  such  surplus.  The  Lottawanna,  21  Wall. 
558-^2. 

Any  person  having  a  specific  lien  on,  or  vested  right  in,  the  proceeds 
may  intervene  by  petition,  although  his  claim  requires  the  settlement 
of  partnership  accounts.  The  L.  B.  Goldsmith,  Newb.  123;  Fed.  Cases,, 
8,162. 

Where  a  vessel  has  been  seized  under  a  warrant  of  arrest  and  a  notice 
given  as  required  by  Rule  9,  upon  a  libel  filed  by  a  material  man,  other 
material  men  may  intervene  and  proceed  without  further  advejtisement 
to  enforce  their  hens,  as  the  jurisdiction  of  the  court  is  complete  by  the 
possession  of  the  res  first  taken.    The  Julia,  57  Fed.  R.  23^-236. 

Where  a  vessel  has  been  libelled  and  sold  in  a  suit  for  salvage  and  pro- 
ceeds brought  into  court,  Held,  that  the  owner  could  not  be  permitted 
under  Rule  43  to  intervene  for  a  delivery  of  the  fund  upon  filing  bond 
and  stipulation  before  any  proceedings  for  distribution  of  the  fund  were 
taken  under  Rules  57  and  58.    Rule  43  refers  to  cases  where  a  person 
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claims  such  an  interest  in  the  proceeds  in  the  registry  of  the  court  that 
entitles  him  to  recover  the  whole  or  part  thereof  rightfully  belonging  to 
him  without  the  necessity  of  further  adjudication  than  that  authorized 
and  required  by  the  rule.    The  Chief,  142  Fed.  R.  349-353. 

Rule  XLIV 

In  cases  where  the  court  shall  deem  it  expedient  or  neces- 
When  court  may  refer   saiy  for  the  puTDOses  of  justice,  the  court 

matters      to      oommis-  .  , ,  •   •  .        .  i 

sionere.  may   refer  any   matters   ansing  m   the 

progress  of  the  suit  to  one  or  more  commissioners,  to  be 
appointed  by  the  court,  to  hear  the  parties  and  make  report 
And  powers  of  such,  thereon.  And  such  commissioner  or  com- 
missioners shall  have  and  possess  all  the  powers  in  the 
premises  which  are  usually  given  to  or  exercised  by  masters 
in  chancery  on  reference  to  them,  including  the  power  to 
administer  oaths  to  and  to  examine  the  parties  and  witnesses 
touching  the  premises. 

Decisions 

Where  the  validity  of  a  bottomry  bond  is  contested  the  court  will 
order  a  reference  to  ascertain  its  particulars  at  the  time  and  occasion 
upon  which  the  advances  were  made  by  the  obligees.  Fumiss  v.  Magoon, 
Ale.  56;  Fed.  Cases,  5,163. 

After  the  court  has  determined  the  main  questions  in  a  controversy, 
it  is  proper  to  refer  a  case  to  a  commissioner  to  take  proofs  of  the  nature, 
extent,  and  value  of  the  services  and  credits  claimed.  Shaw  v.  Collyer, 
18  How.  Pr.  238;  Fed.  Cases,  12,718. 

Where  there  is  a  conflict  of  testimony  upon  a  question  of  fact,  the 
court  will  adopt  the  conclusion  of  the  commissioner  unless  there  is  a 
palpable  preponderance  of  evidence  against  it.  Holmes  v.  Dodge,  Abb. 
Ad.  60;  Fed.  Cases,  6,637. 

Where  it  appears  from  the  commissioner's  report  that  the  testimony 
was  in  direct  conflict  and  that  the  commissioner  gave  credit  to  one 
witness  and  discredited  the  opposing  witness,  it  not  appearing  from 
collateral  facts  or  circumstances  that  the  decision  of  fact  made  by  the 
commissioner  should  be  changed,  exceptions  to  his  report  should  be 
disallowed.     Ih. 

An  exception  to  the  commissioner's  report  goes  to  the  merits  of  his 
decision  and  reaches  no  further  than  to  bring  before  the  court  for  con- 
sideration the  adequacy  of  the  grounds  in  law  or  fact  upon  which  the 
report  is  founded.    The  Columbus,  1  Abb.  Ad.  37;  Fed.  Cases,  3,041. 
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The  exceptive  allegation  to  a  proceeding  in  a  cause  has  in  the  civil 
law  the  character  of  a  plea.  It  cannot  be  employed  in  admiralty  prac- 
tice to  determine  the  regularity  of  the  acts  of  an  officer  of  the  court 
not  incorporated  in  and  constituting  a  substantive  part  of  the  proceed^ 
ing  excepted  to.    Ih, 

The  propriety  of  the  refusal  of  a  commissioner  to  allow  contradictory 
testimony  to  be  given  cannot  be  raised  by  an  exception  to  his  report. 
It  should  be  raised  by  an  application  to  the  court  before  the  report  is 
made  to  direct  the  commissioner  to  allow  the  person  to  be  sworn.  The 
E.  C.  Scranton,  4  Ben.  Adm.  127;  Fed.  Cases,  4,272. 

Objection  to  the  admission  of  evidence  before  a  commissioner  cannot 
be  raised  by  exception  to  his  repork  The  Transit,  4  Ben,  138;  Fed. 
Cases,  14,138.    But  see  next  case. 

When  the  commissioner  excludes  evidence  offered  by  a  witness  about 
to  go  to  sea  or  when  the  testimony  may  be  lost  if  not  then  taken,  the 
correctness  of  the  rulings  of  a  commissioner  may  be  brought  before  the 
court  for  an  immediate  decision  by  means  of  a  certificate  of  the  com- 
missioner as  to  his  ruling.  In  the  absence  of  such  urgency  the  practice 
is  for  the  commissioner  to  proceed  to  a  report,  which,  with  the  evidence 
and  his  rulings  upon  objections  taken  to  the  admission  of  evidence, 
should  be  brought  before  the  court  upon  the  proper  exceptions  taken 
to  his  conclusions,  and  to  such  rulings  of  the  commissioner  as  were  ob- 
jected to  at  the  time.    The  Beaver,  8  Ben.  594;  Fed.  Cases,  1,200. 

Held,  that  the  case  of  The  Transit,  4  Ben.  138,  was  not  intended  to 
decide  that  the  correctness  of  the  commissioner's  rulings  upon  evidence 
should  not  be  examined  into  after  the  report  made.    lb. 

It  is  unnecessary  to  state  the  special  reason  for  a  reference  to  the  clerk 
to  take  testimony  as  a  commissioner.  Such  reference  may  be  made 
whenever  the  court  deems  it  necessary  or  expedient.  It  is  only  neces- 
sary to  state  a  special  reason  for  the  appointment  of  the  clerk  as  a  re- 
ceiver or  master.    The  Wavelet,  25  Fed.  R.  733-734. 

A  general  exception  to  the  amount  found  by  a  commissioner  upon  a 
reference  is  sufficient,  where  all  the  evidence  taken  is  attached  to  the 
commissioner's  report.  The  Merritt  &  C.  D.  &  W.  Co.  v.  Morris  &  C.  D. 
Co.,  132  Fed.  R.  154-155. 

Where  the  cause  is  referred  to  a  commissioner  (for  findings  of  fact  and 
conclusions  of  law)  by  written  consent  of  the  parties,  the  same  regard 
must  be  had  for  his  findings  as  to  those  of  a  master  in  chancery.  In  such 
case  his  findings  of  fact  and  conclusions  of  law  are  to  be  treated  as  un- 
assailable so  far  as  they  depend  on  conflicting  testimony,  or  upon  the 
credibility  of  witnesses;  though  not  absolutely  conclusive,  if  there  is  no 
testimony  to  support  them.    The  Elton,  83  Fed.  R.  519-521. 
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In  an  appellate  court  the  decision  of  the  trial  court  on  questions  of 
fact  where  the  judge  saw  and  heard  the  witnesses  testify  will  have  con- 
trolling weight,  but  an  appellate  court  will  more  readily  examine  the 
evidence  and  reach  its  own  conclusions  thereon  where  the  same  is  taken 
by  an  examiner.    The  Sapho,  94  Fed.  R.  545-547. 

Where  the  judge  saw  none  of  the  witnesses  and  the  controversy  in- 
volves a  sharp  conflict  of  evidence  the  appellate  court  will  examine  the 
entire  record.    Lazarus  v.  Barber,  136  Fed.  R.  534-535. 

The  report  of  a  commissioner  should  stand  in  respect  to  exceptions 
like  exceptions  to  a  jury  trial,  where  they  should  be  taken  at  a  time  and 
under  circumstances  where  error  can  be  easily  corrected  if  urged  and  if 
not  urged  will  be  treated  as  waived.  The  Eliza  Lines,  114  Fed.  R.  307- 
313. 

Rule  44  contemplates  that  proceedings  before  commissioners  shall 
be  under  rules  which  govern  masters  in  chancery  in  equity  proceedings. 
Equity  Rule  83  requires  that  parties  file  exceptions  to  the  report  of  a 
master  within  a  given  time,  and  if  none  are  presented  within  that  time 
exceptions  are  waived  and  the  report  stands  confirmed.    76.  313. 

Findings  of  fact  by  a  commissioner  should  be  made  in  distinct  para- 
graphs successively  numbered.  Exceptions  thereto  and  briefs  referring 
thereto  should  refer  to  such  paragraphs  by  numbers.  The  Ataska, 
117  Fed.  R.  885-893. 

By  Rule  44  like  powers  are  conferred  upon  commissioners  acting  upon 
references  in  admiralty  proceedings  as  are  usually  exercised  by  masters 
in  chancery  in  the  equity  courts,  and  their  conclusions  are  given  the 
same  force  and  effect,  and  will  not  be  disturbed  imless  it  is  apparent 
that  there  was  a  clear  mistake  in  the  process  by  which  the  conclusions 
were  reached.    The  Cayuga,  59  Fed.  R.  483-488. 

The  powers  conferred  upon  a  commissioner  in  admiralty  causes  are 
analogous  to  those  of  masters  in  chancery,  and  his  findings  upon  ques- 
tions of  fact  depending  upon  conflicting  testimony  or  upon  the  credi- 
bility of  witnesses  will  not  be  disturbed  unless  clearly  erroneous.  La 
Bourgogne,  \U  Fed.  R.  781-783. 

The  rule  that  the  commissioner's  findings  upon  questions  of  fact 
should  not  be  disturbed  imless  plainly  wrong,  has  little  application 
where  but  little  of  the  important  evidence  is  taken  by  the  oonunissioner. 
Sovereign  of  the  Seas,  139  Fed.  R.  812-815. 

In  admiralty  causes  all  the  testimony  should  be  included.  The  Dis- 
trict Court  should  admit  all  the  testimony  offered  because  the  ultimate 
judgment  must  be  made  by  the  appellate  court.,  which  may  have  a 
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different  opinion  in  regard  to  the  competency  and  materiality  of  testi- 
mony offered  in  the  District  Court;  where,  therefore,  testimony  ten- 
dered at  the  hearing  in  open  court  is  objected  to  it  should  all  be  received 
subject  to  the  objection,  unless  it  is  so  utterly  irrelevant  and  immaterial 
that  there  can  be  no  possibility  of  any  doubt  about  it.  The  power  of 
the  court  to  pimish  with  costs  useless  testimony  will  ordinarily  be  a 
sufficient  deterrent  to  such  practice.  Minnesota  S.  S.  Co.  v.  Lehigh 
VaUey  Co.,  129  Fed.  R.  22-30. 

Where  in  an  admiralty  cause  the  testimony  is  heard  by  the  court  it 
should  be  taken  down  in  writing,  so  the  appellate  court  may  pass  upon 
both  the  law  and  facts.  If  there  is  no  official  stenographer,  counsel 
should  arrange  therefor.    Neilson  t;.  Coal,  etc.,  Co.,  122  Fed.  R.  617-618. 

The  court  has  authority  to  direct  the  employment  of  a  stenographer 
in  the  taking  of  testimony,  and  make  the  expense  part  of  the  taxed  costs, 
where  one  of  the  parties  refuses  to  consent  to  such  employment.  The 
practice  is  to  have  the  parties  stipulate  for  the  employment  of  a  stenog- 
rapher where  necessary  and  the  court  has  failed  to  make  a  general  or 
special  order.    Rogers  i;.  Brown-,  136  Fed.  R.  813-814. 

Rule  XLV 

All  appeals  from  the  District  to  the  Circuit  Court  must 
be  made  while  the  court  is  sitting,  or  ^ppeaiB.  when  to  be 
within  such  other  period  as  shall  be  "***®- 
designated  by  the  District  Court  by  its  general  rules,  or  by 
an  order  specially  made  in  the  particular  suit;  or  in  case  no 
such  nde  or  order  be  made,  then  within  thirty  days  from 
the  rendering  of  the  decree. 

Decisions 

Eddy  in  the  absence  of  any  statute  regulating  the  time  for  taking 
appeals,  that  under  the  Judiciary  Act  of  1789  provision  was  made  for 
appeals  from  the  Circuit  Court  to  the  Supreme  Court,  but  no  provision 
made  for  appeals  from  the  District  Courts  to  the  Circuit  Courts,  except 
to  the  next  Circuit  Court;  thus  requiring  appeals  from  the  District 
Courts  to  be  made  only  at  the  time  of  the  decree  or  before  the  adjourn- 
ment of  the  court  or  the  term.  An  appeal  three  days  after  the  court 
adjourned  sine  die  not  allowed.  Norton  v.  Rich,  3  Masons  443;  Fed. 
Cases,   10,352. 

There  is  no  statutory  provision  to  regulate  either  the  mo<ie  of  appeal 
from  the  District  to  the  Circuit  Court  or  the  security  to  be  given  in 
order  to  stay  execution  on  such  app>eal  in  admiralty  causes.  Prior  to 
the  act  creating  the  Circuit  Court  of  Appeals,  all  the  statutory  provi- 
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sions  upon  these  points  were  confined  to  appeals  to  the  Supreme  Court. 
The  Brantford  aty,  32  Fed,  R.  324-325. 

In  prize  cases,  Held,  that  an  appeal  to  the  Supreme  Court  from  the 
District  Court  might  be  taken  within  thirty  days  after  the  final  decree, 
whenever  the  purposes  of  justice  required  it.  Nuestra  Sefiora  de  Regla, 
17  WaU,  29-31. 

Where  during  the  term  a  petition  is  filed  to  have  the  final  decree 
opened  and  the  petition  is  referred  to  a  master,  the  time  limited  to  take 
an  appeal  does  not  run  until  the  court  has  acted  upon  the  petition. 
Brockett  v.  Brockett,  2  How.  238-241. 

It  is  not  necessary  that  all  the  defendants  should  join  in  the  appeal 
bond,  although  all  should  join  in  the  appeal.    76.  240. 

Where  a  decree  is  entered  as  of  a  prior  date  the  rights  of  the  parties 
in  respect  to  appeal  date  from  the  actual  entry  and  filing  of  the  final 
decree.    Rubber  Company  v.  Goodyear,  6  Wall.  153-156. 

The  requirement  of  a  District  Court  rule  that  the  appeal  be  in  writing 
is  mere  procedure,  but  if  the  District  Court  allow  an  appeal  without 
writing,  it  does  not  affect  the  jurisdiction  of  the  appellate  court.  The 
S.  S.  Osborne,  105  U.  S.  447-450. 

Cross-appeals  must  be  prosecuted  as  other  appeals  or  they  will  be 
dismissed.    Ih.  451. 

If  the  cross-libel  is  dismissed,  a  review  of  the  decree  of  dismissal  can- 
not be  had  until  the  original  cause  is  determined;  an  order  dismissing  a 
cross-libel  for  want  of  jurisdiction  is  not  a  final  decree  within  the  rule 
that  appeals  lie  only  from  final  decrees.  Bowker  v.  United  States,  186 
U.  S.  136-142. 

Appellants  are  not  obligated  to  pay  the  sum  awarded  against  them  on 
appeal  until  the  time  when  execution  can  issue  on  the  decree,  which 
is  not  until  the  expiration  of  ten  days  after  the  rendering  of  the  decree, 
where  the  final  decree  provides  for  the  award  of  execution,  unless  an 
appeal  be  taken  within  ten  days  after  the  entry  of  the  decree.  The  New 
Orleans,  17  Blatchf.  216;  Fed.  Cases,  10,181. 

Upon  an  appeal  from  the  District  to  the  Circuit  Court,  Held,  that  ao 
appeal  in  admiralty  has  the  effect  to  supersede  and  vacate  the  decree 
from  which  it  is  taken  and  that  an  entirely  new  trial  with  other  testi- 
mony and  other  pleadings  if  necessary  or  asked  for  in  the  appellate  court 
is  contemplated,  and  that  the  decree  made  in  the  Circuit  Court  is  to  be 
enforced  by  that  court  where  the  record  remains,  and  the  District  Court 
has  nothing  further  to  do  with  the  cause.    The  Lucille,  19  WaU,  73-74. 
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In  garnishment  proceedings  in  admiralty  the  first  decree  ascertaining 
the  liability  of  the  garnishees  is  interlocutory,  and  only  after  a  final 
decree  with  an  award  of  execution  against  the  funds  in  their  hands,  can 
the  garnishees  take  an  appeal.    Gushing  v.  Laird,  107  U.  S.  69-76. 

An  appellant  who  recovered  judgment  below  cannot  take  a  nonsuit 
in  the  appellate  court  after  the  case  is  entered  if  the  defendant  objects. 
Where  the  appellant  in  an  admiralty  suit  declines  to  prosecute  his  suit 
further,  the  court  should  give  judgment  upon  the  merits.  Folger  v.  The 
Robert  Shaw,  2  Woodb.  &  M,  631;  Fed,  Cases,  4,899. 

A  bill  of  exceptions  held  not  necessary  to  give  the  Supreme  Ck)urt 
jurisdiction  of  an  appeal  from  the  Circuit  Court,  in  admiralty,  under  the 
provisions  of  the  Act  of  Feb.  16, 1875, 18  Stat.  L.  315.  The  S.  C.  Tryon, 
105  U.  S.  267-270. 

The  findings  which  the  statute  requires  must  be  stated  by  the  court 
and  become  part  of  the  record,  and  errors  of  law  arising  on  them  need 
not  be  presented  by  exceptions.    lb.  270. 

Even  after  appeal  a  new  allegation  may  be  filed  where  cause  is  shown, 
and  the  appellate  court  will  remand  the  cause  to  the  Circuit  Court  to 
allow  it  to  be  done.    The  Adelane,  9  Cranch,  244. 

After  an  appeal  from  the  District  to  the  Circuit  Comt  was  taken,  held 
a  motion  to  amend  the  pleadings  so  as  to  include  a  claim  for  damages 
growing  out  of  the  original  cause  of  action,  but  rejected  in  the  District 
Court  because  not  specified  in  the  pleadings,  should  be  allowed.  The 
Charles  Morgan,  115  U.  S.  69-75. 

The  case  of  the  North  Carolina,  15  Pet.  40,  holding  that  a  libel  could 
not  be  amended  after  an  appeal  so  as  to  bring  in  a  new  claim  for  dam- 
ages, was  decided  before  the  present  admiralty  rules  were  adopted.  lb. 
76. 

Upon  an  application  in  the  Supreme  Court  for  leave  to  amend  the 
pleadings  and  introduce  new  testimony,  that  court  refused  to  determine 
whether,  since  the  Act  of  Feb.  16, 1875,  new  testimony  could  be  taken  in 
the  Supreme  Court  after  an  appeal  in  admiralty,  or  amendments  to 
the  pleading  be  allowed  imder  any  circumstances.  The  Merchants' 
Ins.  Co.  V.  Allen,  121  U.  S.  67-73. 

The  findings  of  fact  in  an  admiralty  suit  have  the  same  effect  on  ap- 
peal under  the  Act  of  Feb.  16,  1875,  as  a  special  verdict  in  an  action  at 
law.    The  Maggie  J.  Smith,  123  U.  8.  349-352. 

Construing  the  Act  of  Feb.  16,  1875,  it  is  settled:  (1)  That  the  facts 
found  by  the  court  below  are  conclusive;  that  the  bill  of  exceptions 
cannot  be  used  to  bring  up  the  evidence  for  a  review  of  these  findingpi; 
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that  the  only  rulings  upon  which  the  Supreme  Court  are  authorized  to 
pass  are  such  as  might  have  been  presented  by  a  bill  of  exceptions  pre- 
pared as  in  actions  at  law,  and  that  the  findings  have  practically  the  same 
effect  as  the  special  verdict  of  the  jury;  (2)  that  it  is  only  the  ultimate 
facts  which  the  court  is  bound  to  find  and  the  Supreme  Court  will  not 
take  notice  of  a  refusal  to  find  the  mere  incidental  facts,  which  amount 
only  to  evidence  on  which  the  ultimate  fact  was  obtained;  (3)  if  the  court 
below  neglects  or  refuses  to  make  a  finding  as  to  the  existence  of  the 
material  fact  established  by  uncontradicted  evidence,  or  finds  such  a  fact 
when  not  supported  by  any  evidence,  and  an  exception  be  taken,  the 
question  may  be  brought  up  for  review  on  that  particular.  The  City  of. 
New  York,  147  U.  8,  72-76. 

Under  the  Act  of  Feb.  16,  1875,  the  Circuit  Court  is  boxmd  to  pass 
upon  and  find  every  material  and  ultimate  fact  necessary  to  a  proper 
determination  of  the  question  of  law,  and  in  case  of  refusal  to  make 
such  finding  an  exception  may  be  taken  thereto  which  will  be  considered 
upon  appeal.    The  E.  A.  Packer,  140  U.  S.  360-364. 

Where,  in  the  opinion  of  the  appellate  court,  the  findings  of  the  trial 
court  are  ambiguous,  contradictory  or  incomplete  or  fail  to  establish  a 
satisfactory  basis  for  a  decision,  they  will  not  be  followed.   Ih.  364. 

Upon  a  writ  of  certiorari  from  the  Supreme  Court  to  the  Circuit  Court 
of  Appeals,  the  entire  case  is  open  for  examination  where  the  judgment 
of  the  trial  court  has  been  reversed,  the  case  remanded  for  assessment  of 
damages,  and  after  assessment  and  decree  a  second  appeal  to  the  Court 
of  Appeals  upon  the  question  of  damages.  Panama  Railroad  v.  Napier 
Shipping  Co.,  166  U.  S.  280-284. 

The  Supreme  Court  has  jurisdiction  of  appeals  from  aU  final  sentences 
and  decrees  in  prize  causes  without  regard  of  the  amount  in  suit  and 
without  any  certificate  of  the  district  judge  as  to  the  importance  of 
the  particular  case.    The  Paquette  Habana,  175  U.  S,  677-686. 

By  the  Act  of  Mar.  3, 1891,  establishing  the  Circuit  Court  of  Appeals, 
the  entire  appellate  jurisdiction  from  the  Circuit  and  District  Courts 
of  the  United  States  was  distributed  according  to  the  scheme  of  that 
act  between  the  Supreme  Court  and  the  Circuit  Court  of  Appeals  by- 
designating  the  class  of  cases  of  which  each  of  these  courts  were  to  have 
final  jurisdiction.    lb.  681. 

NoTK.— But  see  United  States  v.  Dalcour,  203  U.  S.  408,  Oct.  Term, 
1906,  in  wliich  the  court  announced  that  appeals  might  still  be  taken  to 
the  Supreme  Court  direct  from  the  District  Court  in  a  certain  other 
class  of  cases;  holding  the  words  in  sec.  6  of  the  act,  ''imless  other- 
wise provided  by  law,"  applied  to  previous  legislation,  and  not  as  it  had 
theretofore  held  to  contemporaneous  and  subsequent  enactments. 
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Hddf  that  sec.  631,  Rev,  Stats.,  was  not  repealed  by  the  Act  of  Mar.  3, 
1891,  and  that  the  Circuit  Court  of  Appeals  has  jurisdiction  of  causes  in 
admiralty  where  the  matter  in  dispute  is  less  than  the  sum  of  fifty 
dollars  ($60.00).  No.  American  Trade  &  Trans.  Co.  v.  Smith,  93  Fed,  R, 
7-9. 

Where  a  Ubel  is  ordered  to  stand  dismissed  if  not  amended  within 
ten  days,  the  prosecution  of  an  appeal  within  that  time  is  an  election  to 
waive  the  rights  to  amend,  and  the  decree  of  dismissal  takes  place 
immediately.    The  Three  Friends,  166  U.  S,  1-49. 

An  admiralty  case  may  be  reviewed  by  certiorari  from  the  Supreme 
Coiurt  to  the  Circuit  Court  of  Appeals,  as  well  as  by  a  direct  appeal  from 
the  District  or  Circuit  Courts,  in  the  cases  where  such  appeal  is  allowed 
directly.    lb. 

The  writ  of  certiorari  to  review  causes  pending  in  the  Cireuit  Court  of 
Appeals  before  final  action  by  that  court  will  only  be  issued  under 
extraordinary  cireumstances.    lb,  49. 

Where  no  time  is  fixed  by  the  general  rule  or  special  order  of  the  trial 
court,  within  which  the  bond  may  be  given,  the  appellant  has  thirty 
days  under  Rule  45  from  the  rendition  of  the  decree  to  perfect  his  ap- 
peal.   The  Canary,  No.  2,  22  Fed,  R,  636. 

The  decree  of  the  District  Court  dismissing  a  Ubel  upon  motion  of  the 
claimant  because  no  evidence  had  been  submitted  is  not  a  final  decree 
from  which  an  appeal  will  lie.    The  Delaware,  33  Fed,  R,  589. 

In  such  case  the  remedy  of  the  party,  if  he  fails  to  procure  the  order 
of  dismissal  to  be  set  aside  and  the  cause  to  be  reinstated,  is  to  bring  a 
fresh  suit;  the  decree  of  dismissal  is  not  conclusive  between  the  parties. 
The  Merchant,  4  BkUchf,  105;  Fed,  Cases,  9,436. 

A  decree  establishing  a  maritime  lien  and  awarding  hbellants  a  defi- 
^  nite  sum  and  directing  that  the  vessel  be  sold  and  the  proceeds  paid  into 
the  registry  of  the  court,  is  a  final  decree,  upon  which  an  appeal  may  be 
had.  The  fact  that  the  proceeds  are  directed  to  abide  the  further  order 
of  the  court,  does  not  affect  the  finality  of  the  decree.  The  Eugene, 
87  Fed,  R,  1,001-1,002. 

Where  an  appeal  has  been  taken  by  petition  and  citation  and  re- 
spondent has  been  served  with  notice  and  has  appeared,  the  appeal  has 
a  standing  irrespective  of  the  bond,  and  where  such  respondent  has 
participated  in  taking  evidence  in  the  appellate  court,  the  appeal  will 
not  be  dismissed  because  no  bond  or  an  irregular  bond  has  been  given. 
The  Natchez,  27  Fed,  R.  309-310. 

Whether  the  Cireuit  Court  had  power  to  allow  an  amendment  in  an 
appeal  process  when  the  statement  of  the  title  of  the  action  and  parties 
thereto  was  defective,  considered  doubtful  but  not  decided.    lb,  310. 


574  ADMIRALTY  AND  MARITIME  JURISDICTION 

Upon  a  judgment  against  a  defendant  and  sureties,  the  defendant 
alone  sued  out  a  writ  of  error  without  joining  the  sureties  and  the 
appellate  court  dismissed  the  writ  for  the  nonjoinder,  HM^  that  the 
judgment  of  dismissal  could  be  rescinded  and  the  writ  amended  by 
inserting  the  names  of  all  the  judgment  defendants.  Coasting  Co.  v. 
Tolson,  136  U.  S,  572-578. 

On  the  authority  of  the  above  case,  Hddf  that  the  Coiurt  of  Appeals 
upon  prop>er  petition  filed  in  time  should  allow  the  sureties  on  a  bond 
given  for  the  release  of  a  vessel  to  be  made  parties  appellant.  The  City 
of  Naples,  69  Fed.  R.  794-795. 

The  time  prescribed  for  appeals  in  Rule  45  is  altered  by  the  time  given 
in  sec  II  of  the  Act  of  Mar.  3,  1891,  authorizing  appeals  to  be  taken 
within  six  months.    lb.  795. 

Upon  appeal  by  the  libellant,  Held,  That  the  appeal  opened  the 
whole  case,  and  that  the  party  could  not  claim  the  benefit  of  the  decree 
below,  and,  standing  secure  on  that,  try  his  fortune  in  the  appellate 
court.    The  Cassius,  41  Fed.  R.  367-368. 

Upon  a  decree  in  favor  of  several  libellants  by  name  for  various  sums 
and  an  appeal  bond  in  favor  of  one,  Held,  the  appeal  was  so  defective 
that  it  gave  no  jurisdiction,  and  the  court  was  without  power  to  allow 
an  amendment.    The  City  of  Lincohi,  19  Fed.  R,  460-461. 

Where  there  has  been  a  joint  judgment  against  two  defendants  and 
one  of  the  defendants  fails  to  join  in  the  appeal  and  is  not  served  with 
summons  and  notice  of  severance,  the  appellate  court  cannot  consider 
the  appeal;  and  the  defendant  not  appealing,  cannot  after  the  expira- 
tion of  the  time  allowed  for  an  appeal  appear  in  the  appellate  court, 
waive  the  service  of  citation  and  make  himself  a  party  and  thus  p>erfect 
the  appeal.    Consumers'  Cotton  Oil  Co.  v.  Nichol,  120  Fed.  R.  818-^19. 

Unless  all  persons  who  appear  to  have  an  interest  in  the  decree  are 
made  parties  to  the  appeal  or  given  notice  to  appear  and  join  in  the 
appeal  or  otherwise  defend  their  interest,  the  appeal  must  be  dismissed. 
Grand  Island,  etc.,  Co.  v.  Sweeney,  95  Fed.  R.  396-398. 

If  the  decree  be  joint  in  form  but  separable  in  fact,  or  law,  the  mere 
form  will  not  make  it  such  a  joint  decree  as  to  require  all  those  nomi> 
nally  joined  in  the  decree  to  unite  in  appellate  proceedings.  Hanrick  v. 
Patrick,  119  U.  S.  156-163. 

The  decree  will  not  be  dismissed  where  the  transcript  is  not  properiy 
made  up  and  certified  because  of  a  general  confusion  in  the  minds  of  all 
parties  and  the  appellant  is  not  solely  to  blame.  The  Ethel,  31  Fed,  H. 
576. 
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Sureties  on  a  stipulation  entered  into  under  sec.  941,  Rev,  Stats. ,  and 
Rule  11  are  not  parties  to  the  suit  in  the  sense  that  requires  them  to  be 
joined  in  an  appeal  by  the  claimants  whose  sureties  they  are,  unless 
upon  the  record  it  appears  that  some  question  arises  touching  the  obli- 
gation of  the  sureties,  or  involving  the  terms  of  the  stipulation  bond; 
if  any  such  question  has  been  made,  the  sureties  will  have  a  right  to  be 
heard  and  take  an  appeal  on  any  decree  affecting  their  liability,  other- 
wise they  are  not  proper  parties.    The  New  York,  104  Fed.  R.  561-563. 

A  decree  entered  in  the  District  Court  in  pursuance  of  the  mandate 
from  the  Supreme  Court  may  be  reviewed  on  appeal  to  the  Circuit 
Court  of  Appeals  as  to  any  matters  not  considered  by  the  Supreme  Court 
and  left  open  by  its  mandate.    76.  566. 

Under  sec.  11  of  the  Act  of  Mar.  3,  1891,  the  time  allowed  for  appeals 
from  the  Circuit  Court  to  the  Court  of  Appeals  is  six  months.    Ih.  565. 

The  appellate  jurisdiction  of  the  Circuit  Court  was  abolished  by  sec. 
4  of  the  Act  of  1891.    lb.  565. 

• 

The  Courts  of  Appeals  of  the  First,  Second,  and  Ninth  Circuits  have 
expressed  the  opinion  that  the  Act  of  Feb.  16,  1875,  does  not  apply  to 
admiralty  cases  api>ealed  from  the  District  Court  to  the  Court  of  Ap- 
peals. The  Philadelphian,  60  Fed.  R.  423;  The  Avilla,  48  Fed.  R.  684; 
The  State  of  California,  49  Fed.  R.  172. 

The  question  is  imdetermined  in  the  Eighth  Circuit.  Pioneer  Fuel 
Co.  V.  McBride,  84  Fed.  R.  495-497. 

In  respect  to  admiralty  cases  the  Court  of  Appeals  stands  in  the  rela- 
tion of  the  Supreme  Court  to  the  Circuit  Courts,  and  a  cause  brought 
from  either  the  Circuit  or  District  Courts  comes  into  such  court  for  re- 
view rather  than  for  trial.    Ih.  497. 

The  Act  of  Feb.  16,  1875,  relieving  the  Supreme  Court  from  deciding 
questions  of  fact  in  admiralty  causes  does  not  apply  to  the  Circuit 
Court  of  Appeals.    The  Coquitlam,  77  Fed.  R.  744-748. 

The  appellate  court  will  not  reverse  a  conclusion  reached  by  the 
District  Court  on  a  controverted  question  of  fact  where  the  evidence 
is  contradictory,  unless  it  clearly  appears  to  be  contrary  to  the  pre- 
ponderance of  evidence,  and  this  not  withstanding  the  witness  may  not 
have  testified  in  the  presence  of  the;  court.    Ih.  748. 

Rule  XLVI 

In  all  cases  not  provided  for  by  the  foregoing  rules,  the 
District  and  Circuit  Courts  are  to  regu-  courts  to  regulate  fux^ 
late  the  practice  of  the  said  courts  re-   ^^  pracUo©. 
spectively,  in  such  manner  as  they  shall  deem  most  expedient 
for  the  due  administration  of  justice  in  suits  in  admiralty. 
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Decisions 

Statutes  of  limitation  as  such  are  not  enforced  in  courts  of  admiralty, 
but  such  courts  usually  proceed  in  analogy  to  the  statutes  unless  there 
is  something  exceptional  in  the  case.  The  Southwark,  128  Fed,  R,  149- 
150. 

Counsel  fees  may  be  allowed  to  be  taxed  in  a  case  where  a  fimd  is  in 
court  to  be  distributed,  under  the  doctrine  of  Trustees  v.  Greenough, 
105  U.  S,  535.  Where  niany  libels  have  been  filed  by  several  diflFerent 
proctors  the  various  claims  should  be  consolidated,  and  one  doqket  fee 
to  each  proctor  is  not  an  unreasonable  allowance.  The  Gordon-Camp- 
beU,  131  Fed,  R.  963-967. 

Where  a  court  of  admiralty  has  distribution  of  a  fund  arising  from 
the  sale  of  a  vessel  and  the  maritime  liens  have  been  paid,  the  holder  of 
a  mortgage  recorded  under  sees.  4,192  and  4,193,  Rev.  State.,  will  be 
allowed  to  prove  his  claim  and  share  in  the  fund  according  to  the 
priority.    Ih.  965. 

While  interest  is  allowed  as  a  matter  of  right  on  claims  arising  out 
of  contract,  the  allowance  of  interest  in  the  way  of  damages  in  cases 
of  collision  and  other  cases  of  pure  damage,  as  well  as  the  allowance  of 
costs,  is  in  the  discretion  of  the  court.  Bethell  v.  Miller  &  Rittenhouse 
Co.,  135  Fed.  R.  445. 

The  power  to  require  additional  security  where  that  previously  given 
has  become  insufficient  or  worthless  as  also  that  of  abating  an  exorbitant 
security,  is  one  of  the  incidental  powers  of  the  court  in  regulating  its 
practice  and  proceedings.    The  City  of  Hartford,  11  Fed.  R.  89-90. 

Where  a  proceeding  in  rem  is  instituted  against  a  vessel  and  the  vessel 
arrested  and  released  upon  the  usual  bond  and  surety,  and  after  testi- 
mony taken  the  claimants  objected  to  the  jurisdiction  of  the  court  ap- 
pearing on  the  face  of  the  libel,  it  being  apparent  that  no  judgment  in 
personam  could  be  allowed  in  the  cause,  the  subject-matter  of  the  action 
being  within  the  jurisdiction  of  admiralty,  Held,  that  the  libel  could 
be  amended  to  set  out  a  cause  of  action  in  personam  against  the  owner 
under  the  general  power  possessed  by  courts  of  admiralty,  imless  there 
existed  rules  prohibiting  remedies  in  rem  and  in  personam  in  the  same 
libel,  or  if  the  subject-matter  of  the  original  Ubel  was  without  the  juris- 
diction of  admiralty.    The  Monte  A.  12  Fed.  R.  331-338. 

Rule  46  recognizes  the  pre-existing  powers  of  ihe  court  to  regulate  ita 
practice  in  admiralty  for  the  furtherance  of  justice.  In  collision  cases 
a  vessel  sued  alone  is  entitled  to  contribution,  or  an  apportionment  of 
damages  against  another  vessel  equally  liable  as  a  substantial  right,  and 
such  contribution  may  be  enforced  by  further  process  against  the  other 
vessel  upon  the  petition  of  the  one  sued;  such  remedy  being  expedient, 
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direct,  and  effectual,  and  not  interfering  with  the  rights  of  the  libellant 
or  imposing  on  him  additional  burdens  or  obligations  on  the  trial, 
except  to  subject  him  to  the  liability  of  an  appeal  by  more  than  one 
defendant.  Therefore  in  collision  cases,  if  a  libel  is  filed  against  one 
vessel  only  the  court  may  upon  the  petition  of  the  vessel  sued,  award 
further  process  in  the  cause  against  another  vessel  to  respond  for  its 
share  of  the  damage.    The  Hudson,  15  Fed,  R.  162-176. 

Proceedings  required  to  obtain  leave  to  maintain  a  suit  in  forma 
'pauperis  must  conform  to  the  provisions  of  the  Act  of  July  20,  1892 
(27  SUii.  L.  252),  although  the  rules  of  the  court  make  different  provi- 
sion.    Donovan  v.  Salem  &  P.  Nav.  Co.,  134  Fed.  R.  316-317. 

Rule  46  gives  tlie  District  Courts  power  to  establish  the  practice  of 
allowing  a  joinder  of  proceedings  in  Tern  and  in  personam  upon  a  con- 
tract of  affreightment  and  process  in  rem  and  in  personam  upon  the  same 

libel  to  issue.    The  Planet  Venus,  113  Fed,  R.  387-389. 

« 

In  a  case  not  provided  for  by  the  admiralty  rules  of  the  Supreme 
Court  there  is  no  fixed  rule  which  prevents  the  joinder  in  one  libel  of 
causes  of  action  in  rem  and  in  personam^  where  such  course  will  promote 
the  cause  of  justice  and  conduce  to  the  convenience  of  the  parties  and 
of  the  court.    The  Thomas  P.  Sheldon,  113  Fed,  R.  779-784. 

If  successive  suits  upon  the  same  demand  may  be  maintained  in 
personam  and  in  rem^  until  satisfaction  is  obtained,  it  is  wholly  a  ques- 
tion of  practice  whether  the  two  may  be  brouglit  concurrently,  or 
whether  the  second  suit  will  not  be  allowed  until  the  remedy  in  the  first 
may  be  exhausted,  to  be  determined  with  reference  to  the  convenient 
administration  of  justice.    The  Normandie,  40  Fed.  R.  590-591. 

A  libel  to  recover  damages  for  a  breach  of  warranty  of  seaworthiness 
and  to  recover  possession  of  goods  delivered  under  a  charter  party  for 
transportation,  may  be  joined  in  the  same  libel.  The  Director,  36  Fed, 
i?.  335. 

The  practice  in  admiralty  allows  the  joining  of  a  number  of  claims 
of  like  character  in  one  libel  to  avoid  a  multiplicity  of  suits.  The  Queen 
of  the  Pacific,  61  Fed.  R.  213-214. 

Thirty-eight  separate  claims  for  damages  arising  out  of  breach  of 
contract  of  affreightment  by  failure  to  deliver  merchandise  described 
in  several  bills  of  lading,  and  for  damages  for  injuries  to  the  same, 
claimed  to  have  been  occasioned  by  the  negligence  of  the  officers  and 
crew  of  the  vessel  libelled,  were  joined  in  this  suit. 

The  mode  of  proceeding  allowed  by  Rules  12-20  is  exclusive  of  any 
other  in  the  cases  to  which  they  apply,  but  under  Rule  46,  in  all  other 

37 
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cases  the  court  may  proceed  as  may  be  deemed  most  expedient  for  the 
due  administration  of  justice.    The  Director,  26  Fed.  R.  708-711. 

Under  Rule  46,  it  is  the  general  practice  in  admiralty  procedure  in  a 
libel  upon  a  contract  of  affreightment  to  proceed  against  the  vessel  and 
the  master  in  one  suit.   /&.  71 1 . 

While  at  law  and  even  in  equity  a  party  may  not  sue  A.  and  B.  in  one 
action,  alleging  that  one  of  the  two  was  liable,  he  did  not  know  which, 
in  admiralty,  where  the  convenience  of  the  court  makes  a  joinder  and 
trial  of  the  plaintiff's  claims  at  the  same  time  desirable,  a  libel  for  a 
cause  of  action  arising  out  of  the  same  transaction  against  two  parties 
in  the  alternative  may  be  allowed.    Neall  v.  Curran,  93  Fed,  R.  831-832. 

While  the  statutes  of  the  United  States  limiting  the  liability  of  ship- 
owners cannot  be  resorted  to  to  limit  the  hability  of  a  foreigner,  the 
United  States  courts  of  admiralty  in  a  proper  case  are  authorized  to 
apply  the  rule  of  the  general  maritime  law  to  determine  the  extent  of 
liability  of  the  owners  of  foreign  vessels  for  collisions  on  the  high  sea. 
Churchill  v.  The  British  America,  9  Ben.  516;  Fed,  Cases,  2,715. 

Rule  XLVII 

In  all  suits  in  personam,  where  a  simple  warrant  of  arrest 

Arrest,  allowed  only  ^ssues  and  is  cxccuted,  ball  shall  be 
when  by  State  law,        ^^^^^^  ^y  ^j^^  marshal  and  the  court  in 

those  cases  only  in  which  it  is  required  by  the  laws  of  the 
State  where  an  arrest  is  made  upon  similar  or  analogous 
process  issuing  from  the  State  court. 

And  imprisonment  for  debt,  on  process  issuing  out  of  the 
imprieonment  for  debt   admiralty    court,    is    abolished,    in    all 

abolished    where   State  .  i         .  i        i  #      i        r^ 

law  prohibits.  cascs  where,  by  the  laws  of  the  State 

in  which  the  court  is  held,  imprisonment  for  debt  has  been, 
or  shall  be  hereafter  abolished,  uj^on  similar  or  analogous 
process  issuing  from  a  State  court. 

DecisionB 

A  surety  in  a  stipulation  in  admiralty  is  exempt  from  a  liability  of 
imprisonment  on  execution  in  all  cases  where  he  would  be  exempt  on 
like  process  issued  from  the  court  of  a  State  in  which  the  District  Court 
is  held.    The  Kentucky,  4  Blatchf.  448;  Fed.  Cases,  7,717. 

If  a  defendant  in  the  State  court  is  exempt  from  personal  arrest  and 
imprisonment  on  all  process  whether  mesne  or  final  in  cases  sounding 
in  contract,  then  the  defendant  in  admiralty  will  in  all  such  cases  be 
in  like  manner  exempt.    lb. 


ADMIRALlhr  AND  MARITIME  JURISDICTION  579 

A  person  is  imprisoned  fov  debt  who  is  arrested  on  mesne  as  well  aa 
final  process.    The  Bremena  v.  Card,  38  Fed.  R.  144. 

Rev.  Stats,  f  sec.  990,  and  Rule  47,  Clause  2,  refer  only  to  imprisonment 
for  debt  and  do  not  affect  the  power  of  the  court  to  issue  a  warrant  of 
arrest  to  compel  defendants  to  respond  to  a  claim  for  unliquidated 
damages.  The  word  "  debt "  in  the  statute  does  not  include  claims  for 
unliquidated  damages.    Bolden  v.  Jensen,  69  Fed.  R.  745-746. 

The  cases  of  The  Carolina,  14  Fed.  R.  424;  Chiesa  v.  Conover,  36  Fed. 
R,  334;  The  Bremena,  38  Fed.  R.  144,  disapproved. 

In  an  action  for  damages  for  personal  injuries,  Heldf  under  Rule  47, 
that  the  bond  given  by  the  defendants,  conditioned  to  render  them> 
selves  amenable  to  the  process  of  the  court  during  the  pendency  of  the 
action  and  to  such  as  may  be  issued  to  enforce  the  judgment,  was  a 
sufficient  bond,  and  that  the  parties  could  not  be  required  to  give  a  bond 
in  the  terms  prescribed  by  admiralty  Rule  3,  where  under  the  State 
laws  a  party  arrested  in  a  civil  action  was  entitled  to  his  discharge  from 
arrest  upon  giving  an  imdertaking  in  the  form  used.  Stone  v.  Murphy, 
86  Fed.  R.  158-160. 

Rule  XLVIII 

Rule  27  shall  not  apply  to.  cases  where  the  sum  or  value 
in  dispute  does  not  exceed  $50.00  dollars,  QuaUfication  of  Rule  27. 
exclusive  of  costs,  unless  the  District  Court  shall  be  of  opin- 
ion that  the  proceedings  prescribed  by  that  rule  are  neces- 
sary for  the  purposes  of  justice  in  the  case  before  the  court. 
•  All  rules  and  parts  of  rules  heretofore  adopted,  incon- 
sistent with  this  order,  are  hereby  repealed  and  annulled. 

Rule  XLIX 

Further  proof,  taken  in  a  Circuit  Court  upon  an  admiralty 
appeal,   shall   be   by   deposition,    taken   Further  proof  to  be  by 

,     .  ...  '^11  deposition  or  upon  onu 

before  some  commissioner  appointed  by  examination,  unieee. 
a  Circuit  Court,  pursuant  to  the  Acts  of  Congress  in  that 
behalf,  or  before  some  officer  authorized  to  take  deposi- 
tions by  the  thirtieth  section  of  the  Act  of  Congress 
of  Sept.  24,  1789,  upon  an  oral  examination  and  cross- 
examination,  unless  the  court  in  which  such  appeal  shall 
be  pending,  or  one  of  the  judges  thereof,  shall,  upon  motion, 
allow  a  commission  to  issue  to  take  such  depositions  upon 


680  ADMIRALTY  AND  MARITIME  JURISDICTION 

^written  interrogatories  and  cross-interrogatories.  When 
Notification,  by  whom  such  deposition  shall  be  taken  by  oral 
and  when  to  be  served,   examination,    a    notification    from    the 

magistrate  before  whom  it  is  to  be  taken,  or  from  the  clerk 
of  the  court  in  which  such  appeal  shall  be  pending,  to  the 
adverse  party,  to  be  present  at  the  taking  of  the  same,  and 
to  put  interrogatories,  if  he  think  fit,  shall  be  served  on  the 
adverse  party  or  his  attorney,  allowing  time  for  their  at- 
tendance after  being  notified  not  less  than  twenty-four 
Time  ma>r  be  extended  ^OUTS,  and,  iff  addition  thereto,  one  day, 
or  dmiiniBhed.  Suudays    exclusive,    for    every    twenty 

miles'  travel;  provided,  that  the  court  in  which  such  appeal 
may  be  pending,  or  either  of  the  judges  thereof,  may,  upon 
motion,  increase  or  diminish  the  length  of  notice  above 
required. 

Deciflions 

Under  the  Act  of  Mar.  3,  1891,  establishing  the  Circuit  Court  of  Ap- 
peals, appeals  in  admiralty  lie  direct  from  the  District  Court  to  the 
Court  of  Appeals.    The  Havilah,  48  Fed.  R.  684-685. 

A  deposition  taken  subsequent  to  the  appeal  will  not  be  considered 
at  the  hearing  where  the  same  witness  testified  in  the  District  Court 
concerning  the  matters  referred  to  in  the  deposition,  and  no  grounds 
are  shown  for  introducing  such  additional  proof  at  the  hearing  on 
appeal.    The  Sirius,  54  Fed,  R.  188-196. 

New  evidence  may  be  introduced  in  the  trial  of  an  admiralty  cause 
in  the  appellate  court  if  material  and  competent,  and  if  for  any  cause 
other  than  the  fault  of  the  party  offering  the  same,  such  evidence  could 
not  be  introduced  upon  the  original  trial.    76. 

Where  it  does  not  appear  tliat  a  party  was  prevented  from  presenting 
the  testimony  te  the  trial  court  and  was  then  informed  as  to  i to  materi- 
ality and  notified  by  the  opposite  party's  motion  to  dismiss,  that  such 
testimony  was  necessary,  he  will  not  be  allowed  to  present  in  the  appeU 
late  court  testimony  taken  on  deposition,  and  if  filed,  the  same  will  be 
suppressed.    The  Lurline,  57  Fed.  R.  398. 

Where  the  Court  of  Appeals  has  adopted  the  rule  that  its  practice 
shall  be  the  same  as  in  the  Supreme  Court  of  the  United  States  as  far 
as  applicable,  Held,  that  testimony  sought  to  be  introduced  in  the 
appellate  court  must  be  taken  under  a  commission,  which  may-  only 
issue  where  the  party  shows  that  the  testimony  is  material,  and  presents 
a  satisfactory  excuse  for  not  taking  the  evidence  before  the  trial  court. 
The  Bechee  Dene,  55  Fed.  R.  526-528. 
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The  rules  applicable  to  appeals  from  the  District  to  the  Circuit  Court 
before  Mar.  3, 1891,  Heldy  not  to  govern  appeals  to  the  Court  of  Appeals. 
lb,  628. 

Where  aU  prejudice  resulting  to  the  appellee  because  the  testimony 
was  not  taken  in  the  court  below  can  be  corrected  in  disposing  of  the 
co8t«  of  the  case,  and  substantial  justice  requires  the  admission  of  testi- 
mony taken  since  the  appeal,  it  w^ill  be  received,  although  a  satisfactory 
excuse  for  not  taking  the  testimony  in  the  lower  court  may  not  be  shown. 
Red  River  Line  v.  Cheatham,  60  Fed,  R.  517-520. 

Parties  should  endeavor  to  procure  in  the  first  instance  all  the  testi- 
mony material  to  the  issues  presented  by  the  pleadings.  The  practice  of 
bolstering  up  a  lost  cause  by  additional  testimony  ought  not  to  be 
encouraged.    Pacific  Steam  Whaling  Co.  v.  Grismore,  117  Fed.  R.  68-70. 

In  the  Circuit  Court  of  Appeals  depositions  taken  after  appeal  were 
suppressed  on  the  ground  that  it  did  not  appear  that  the  party  was 
prevented  from  taking  such  testimony  in  the  trial  court  except  by  his 
own  choice;  thereupon  an  application  was  made  in  the  Supreme  Court 
for  leave  to  file  a  petition  for  writ  of  mandamus  to  the  Court  of  Appeals 
directing  the  judges  to  receive  such  depositions  and  give  them  the 
consideration  they  were  entitled  to  receive  according  to  the  practice 
in  admiralty;  Held,  that  the  Supreme  Court  had  no  power  to  review 
the  action  of  the  Court  of  Appeals  in  suppressing  the  deposition,  such 
action  being  an  exercise  of  legitimate  jurisdiction.  In  re  Hawkins,  147 
U.  S.  486. 

Upon  this  application  the  question  was  raised,  but  not  decided,  whether 
new  evidence  could  be  taken  in  the  appellate  court  as  a  matter  of  right, 
or  the  taking  of  such  evidence  could  be  restricted  to  applications  made 
within  a  time  prescribed  by  a  rule  of  the  Court  of  Appeals.    76. 

It  must  be  shown  that  the  evidence  sought  to  be  introduced  in  the 
appellate  court  was  discovered  when  it  was  too  late  to  produce  it  in  the 
trial  court,  or  that  the  witnesses  had  been  subpoened  and  failed  to  appear 
and  could  not  be  reached  by  attachment,  or  other  satisfactory  excuse 
given,  to  entitle  a  party  to  examine  witnesses  on  appeal.  The  Mabey, 
10  WaU,  419-420. 

Commissions  to  take  testimony  under  Rule  12  of  the  Supreme  Court 
were  not  of  course,  but  only  upon  a  formal  application  requiring  a  rea- 
sonable excuse  for  not  taking  the  evidence  in  the  court  below.    lb,  420. 

Where  proper  facts  were  set  up  by  affidavit  upon  motion  made,  the 
commission  was  issued  under  Rule  12  of  the  Supreme  Court  to  take 
testimony  in  a  cause  pending  in  that  court  on  appeal,  where  some  of 
the  witnesses  were  alleged  to  have  received  a  promise  for  the  payment 
of  a  sum  of  money  in  the  event  the  case  was  decided  in  favor  of  one  of 
the  parties.    The  Western  Metropolis,  12  WaU.  389. 


582  ADMIRALTY  AND  MARITIME  JURISDICTION 

Where  it  is  claimed  upon  a  motion  for  a  rehearing  that  an  issue  upon 
a  particular  question  was  not  raised  in  the  pleadings,  and  that  if  such 
issue  had  been  raised,  the  claimant  had  a  good  defense  thereto,  Held, 
that  although  the  claimant  had  omitted  to  make  showing  of  his  de- 
fense in  the  court  below,  it  was  still  open  to  him  to  bring  this  testimony 
to  the  attention  of  the  appellate  court  under  the  admiralty  rules  relating 
to  new  testimony  in  that  court.    Kenny  v.  Blake,  125  Fed.  R.  672-675. 


Rule  L 

When  oral  evidence  shall  be  taken  down  by  the  clerk  of 
When  eyidence  taken   the    District    Court,    pursuant    to    the 

down   may  be  used  on       ,  ^.  ,  ^.  0    ^^         a    ^       /> 

appeal.  above-mentioned  section  of  the  Act  of 

Congress,  and  shall  be  transmitted  to  the  Circuit  Court,  the 
same  may  be  used  in  evidence  on  the  appeal,  saving  to  each 
party  the  right  to  take  the  depositions  of  the  same  witnesses, 
or  either  of  them,  if  he  should  so  elect. 


DeciflionB 

Rev,  Stats,  sec.  698  and  admiralty  Rules  49  and  50  require  that  proofs 
in  the  court  of  first  instance  be  in  some  way  reduced  to  writing  in  cases 
intended  for  review  of  the  facts  on  appeal  in  the  Circuit  Court  of  Ap- 
peals.   The  Philadelphian,  60  Fed.  R.  423-427. 

The  Act  of  Feb.  16,  1875,  which  takes  from  the  Supreme  Court  the 
review  of  findings  of  fact  in  admiralty  appeals  is  not  applicable  to  the 
Circuit  Court  of  Appeals;  at  least  in  so  far  as  it  receives  appeals  in  ad- 
miralty from  the  District  Court.    /&. 

Rule  LI 

When  the  defendant,  in  his  answer,  alleges  new  facts, 
RepUcation  not  allowed,  t^iese  shall  be  Considered  as  denied  by 
^Sl^'^Sd^  M  dS:  the  libellant,  and  no  replication,  general 
^^'  or  special,  shall  be  filed,  unless  allowed 

or  directed  by  the  court  on  proper  cause  shown.  But 
within  such  time  after  the  answer  is  filed  as  shall  be  fixed 
by  the  District  Court,  either  by  general  rule  or  by  special 

Libel  may  be  amended,  o^der,  the  libellant  may  amend  his  libel 
how  and  when.  g^  g^  ^^  coufess  and  avoid,  or  explain 

or  add  to,  the  new  matters  set  forth  in  the  answer;  and 
within  such  time  as  may  be  fixed,  in  like  manner,  the  de- 
fendant shall  answer  such  amendments. 
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Decisions 

Under  Rule  51  evidence  as  to  matters  put  in  issue  by  either  the  libel 
or  answer  is  properly  received.  Moore  v.  The  Robilant,  42  Fed.  R. 
162-166. 

Under  Rule  51  where  new  facts  are  alleged  by  the  defendant  the  libel- 
lant  is  authorized  to  amend  his  Ubel  so  as  to  confess  and  avoid,  or  ex- 
plain, or  add  to  new  matter  set  forth  in  the  answer,  but  he  is  not  re- 
quired to  do  so.    The  Mexican  Prince,  70  Fed.  R.  246-247. 

Under  the  practice  prior  to  the  adoption  of  Rule  51,  where  the  libel- 
lant  merely  intended  to  deny  the  truth  of  the  allegations  in  the  answer, 
a  replication  was  not  necessary,  but  when  the  allegations  in  the  answer 
were  admitted  and  intended  to  be  avoided  by  new  facts,  the  matter  in 
avoidance  was  required  to  be  put  upon  the  record  either  by  a  supple- 
mental libel  or  by  replication.  Gladding  v.  Constant,  1  S'pr.  73;  Fed, 
Cases,  5,468. 

Rule  LII 

(1)  The  clerks  of  the  District  Courts  shall  make  up  the 
records  to  be  transmitted  to  the  Circuit 

_,         ,  ,  .1     J      ii  Contents  of  records  from 

Courts   on   appeals,   so   that   the   same   District  Courts, 
shall  contain  the  following: 

(t)  The  style  of  the  court. 

(it)  The  names  of  the  parties,  setting  forth  the  original 
parties,  and  those  who  have  become  parties  before  the  appeal, 
if  any  change  has  taken  place. 

(iii)  If  bail  was  taken,  or  property  was  attached  or 
arrested,  the  process  of  the  arrest  or  attachment  and  the 
service  thereof;  all  bail  and  stipulations;  and,  if  any  sale 
has  been  made,  the  orders,  warrants,  and  reports  relating 
thereto. 

(iv)  The  libel,  with  exhibits  annexed  thereto. 

(v)  The  pleadings  of  the  defendant,  with  the  exhibits 
annexed   thereto. 

(m)  The  testimony  on  the  part  of  the  libellant,  and  any 
exhibits  not  annexed  to  the  libel. 

(ini)  The  testimony  on  the  part  of  the  defendant,  and 
any  exhibits  not  annexed  to  his  pleadings. 

(mil)  Any  order  of  the  court  to  which  exception  was 
made. 

(ix)  Any  report  of  an  assessor  or  assessors,  if  excepted  to, 
with  the  orders  of  the  court  respecting  the  same,  and  the 
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exceptions  to  the  report.  If  the  report  was  not  excepted 
to,  only  the  fact  that  a  reference  was  made,  and  so  much 
of  the  report  as  shows  what  results  were  arrived  at  by  the 
assessor,  are  to  be  stated. 

(x)  The  final  decree. 

(xi)  The  prayer  for  an  appeal,  and  the  action  of  the 
District  Court  thereon;  and  no  reasons  of  appeal  shall  be 
filed  or  inserted  in  the  transcript. 

What  to  omit.  The  foUowing  shall  be  omitted: 

(i)  The  continuances. 

(ii)  All  motions,  rules,  and  orders  not  excepted  to  which 
are  merely  preparatory  for  trial. 

(in)  The  commissions  to  take  depositions,  notices  there- 
for, their  captions,  and  certificates  of  their  being  sworn  to, 
unless  some  exception  to  a  deposition  in  the  District  Court 
was  founded  on  some  one  or  more  of  these;  in  which  case, 
so  much  of  either  of  them  as  may  be  involved  in  the  excep- 
tion shall  be  set  out.  In  all  other  cases  it  shall  be  sufficient 
to  give  the  name  of  the  witness  and  to  copy  the  interroga- 
tories and  answers,  and  to  state  the  name  of  the  commis- 
sioner, and  the  place  where  and  the  date  when  the  deposition 
was  sworn  to;  and,  in  copying  all  depositions  taken  on 
interrogatories,  the  answer  shall  be  inserted  immediately 
following  the  question. 

(2)  The  clerk  of  the  District  Court  shall  page  the  copy  of 

Record  to  be  paged,  in-  ^he  rccord  thus  made  up,  and  shall 
dexed  and  certified.      make   an   index   thereto,   and   he   shall 

certify  the  entire  document,  at  the  end  thereof,  under  the 
seal  of  the  court,  to  be  a  transcript  of  the  record  of  the 
District  Court  in  the  cause  named  at  the  beginning  of  the 
copy  made  up  pursuant  to  this  rule;  and  no  other  certificate 
of  the  record  shall  be  needful  or  inserted. 

(3)  Hereafter,  in  making  up  the  record  to  be  transmitted 
OmiflBions  on  sUpuia-  ^o  the  Circuit  Court  on  appeal,  the  clerk 
**°°-  of  the  District  Court  shall  omit  there- 
from any  of  the  pleading,  testimony,  or  exhibits  which  the 
parties  by  their  proctors  shall  by  written  stipulation  a^ree 
may  be  omitted;  and  such  stipulation  shall  be  certified  up 
with  the  record. 
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Deciaiozui 

It  is  desirable  upon  appeals  in  admiralty  that  the  record  be  so  pre- 
pared as  to  show  which  witnesses  were  examined  in  the  presence  of  the 
district  judge  and  which  were  not.  The  Egyptian  Prince,  67  Fed.  R. 
612-615. 

Where  documentary  evidence  has  been  omitted  from  the  record  it  is 
competent  for  the  party  interested  to  have  the  same  brought  before 
the  appellate  court  by  certiorari,  although  the  record  contains  the  usual 
clerk's  certificate  that  it  contains  a  full  and  correct  copy  of  the  record. 
Hoskins  v,  Fisher,  125  U,  S.  217-223. 

Where  the  assignments  of  error  are  good  but  the  transcript  was  not 
properly  made  up  and  certified  through  ignorance  of  the  parties,  the 
appeal  need  not  be  dismissed,  but  the  appellant  may  be  directed  to  file 
a  proper  transcript  within  a  named  time.    The  Ethel,  31  Fed,  R.  576. 

In  admiralty  cases  a  liberal  practice  in  relation  to  appeals  is  war- 
ranted; where,  therefore,  the  record  did  not  aver  that  the  damages 
suffered  by  the  appellant  were  in  a  sum  sufi^icient  to  give  the  appellate 
court  jurisdiction  and  it  was  suggested  that  in  point  of  fact  the  sum  in 
controversy  exceeded  the  jurisdictional  amount,  appellant  was  allowed 
a  hmited  time  to  make  proof  of  that  fact.  The  Grace  Girdler,  6  WaU. 
441-442. 

A  rule  of  the  District  Court  that  the  clerk  should  prepare  and  deliver 
to  the  Circuit  Court  the  appeal  and  record  in  twenty  days,  Held,  not  to 
prevent  the  Circuit  Court  from  entertaining  the  cause  if  for  any  reason 
this  was  not  done.    The  S.  S.  Osborne,  105  U.  S.  447-450. 

By  Clai:\^  6  of  Rule  8,  Rules  of  Supreme  Court,  the  record  in  causes 
where  the  facts  have  been  found  in  the  court  below  shajl  omit  the  testi- 
mony.   See  The  Adriatic,  103  U.  S.  730. 

In  view  of  sees.  698  and  750,  Rev.  Stats.,  the  transcript  on  appeal 
need  not  always  contain  all  the  proofs,  entries,  papers,  and  proceedings 
in  the  court  below.  Nashua  &  Lowell  R.  Cor.  v.  Boston  «&  Lowell  R. 
Cor.,  61  Fed.  R.  237-244. 

Under  the  rules  of  the  Supreme  Court  and  the  practice  of  the  Court  of 
Appeals,  an  appeal  in  admiralty  is  a  trial  de  novo,  and  upon  assignments 
of  error  cov6ring  questions  of  fact  the  appellate  court  will  not  review 
V  the  opinion  of  the  trial  court  imless  all  the  evidence  presented  in  the 
trial  court  is  contained  in  the  record.  Nelson  v.  White,  83  Fed,  jB.  215- 
218. 

The  transcript  should  contain  all  the  .testimony  taken  in  the  court 
below  in  appeals  from  the  District  Court  to  the  Circuit  Court  of  Appeals, 
the  Act  of  Feb.  16,  1875,  limitiAg  the  Supreme  Court  to  a  review  of 
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questions  of  law  arising  on  the  record  not  being  applicable  to  the  Court 
of  Appeals.    lb.  217. 

Where  the  record  does  not  contain  all  the  testimony,  the  opinion  of 
the  trial  judge  may  be  reviewed,  w^here  the  assignments  of  error  present 
simply  questions  of  law,  or  where  the  findings  of  fact  made  by  the  trial 
judge  in  connection  with  his  opinions  supply  all  the  material  facta 
necessary  for  a  determination  for  such  questions  of  law  as  the  assign- 
ments of  such  error  present.     lb.  218. 

Where  in  making  up  the  record  on  appeal,  testimony  taken  at  the 
trial  could  not  be  included  because  it  was  not  reduced  to  writing,  and 
after  motion  to  dismiss  the  appeal  the  evidence  of  witnesses  who  had 
testified  for  the  appellant  was  taken  de  novo  before  a  notary  public,  the 
proctors  for  the  appellee  declining  to  appear  after  notice;  Heldf  that 
the  district  judge  had  no  authority  to  certify  that  such  new  evidence 
was  the  purport  of  the  testimony,  nor  could  the  appellate  court  recog- 
nise the  evidence  so  taken,  but  the  court  remanded  the  case  to  the  court 
below  with  instructions  to  grant  a  new  trial.  The  Glide,  72  Fed.  R, 
200-204. 

While  a  case  may  be  tried  de  novo  in  the  Circuit  Court  of  Appeals  it 
will  be  done  in  extreme  cases  only.    lb.  203. 

In  any  case  in  which  all  the  proofs  are  not  reduced  to  writing  in  the 
District  Court  and  no  equivalent  is  found  in  the  record,  the  Court  of 
Appeals  will  decline  to  try  the  facts  anew.  The  Philadelphian,  60  Fed, 
R.  423. 

Where  the  evidence  taken  is  not  reduced  to  writing  in  the  lower  court 
and  there  is  no  rule  of  that  court  requiring  it  to  be  reduced  to  writing, 
it  would  seem  that  an  appeal  upon  the  merits  could  only  be  heard, 
where  the  evidence  adduced  appears  by  an  agreed  statement  of  facts, 
or  where  a  statement  is  mivde  by  the  court  of  the  evidence  adduced,  or 
of  the  facts  proved.    The  Edward  H.  Blake,  92  Fed.  R.  205. 

The  transcript  of  appeal  in  admiralty  causes  should  contain  all  the 
evidence  adduced  on  both  sides.    76.  205. 

Where  the  record  contains  only  the  judge's  notes  of  the  testimony, 
and  a  part  of  the  testimony  of  the  witnesses,  the  case  is  not  presented 
in  such  a  manner  as  to  allow  the  appellate  court  to  review  the  testimony. 
The  Alejandro,  56  Fed.  R.  621-623. 

Rule  LIII 

Whenever  a  cross-libel  is  filed    upon  any  counterclaim , 

On  croMHiibei.  out  of   arising  out  of  the  same  cause  of  action 
■wne  cause  of 'action.      f^j.  ^^Ich   the  original   libel   was   filed, 

the  respondents  in  the  cross-libel  shall  give  security  in  the 
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usual  amount  and  form,  to  respond  in  damages,  as  claimed 
in  said  cross-libel,  unless  the  court,  on   security  must  be  given, 
cause    shown,    shall    otherwise    direct;   "'^<^- 
and  all  proceedings  upon  the  original  libel  shall  be  stayed 
until  such  security  shall  be  given. 

Decisions 

Only  the  original  parties  can  be  joined  as  libellants  or  respondents  in 
a  crofl»-biU.    The  Ping-on  v.  Blethen,  11  Fed,  R.  607-612. 

The  words  in  Rule  53  "  The  same  cause  of  action  *'  do  not  mean  the 
same  legal  demand  or  legal  claim,  but  mean  the  same  transaction,  or 
subject-matter  which  has  been  the  cause  of  the  action  brought,  and 
include  cases  where  the  question  in  dispute  is  identical  in  both,  the 
defense  in  one  suit  being  the  groimd  of  claim  in  the  other.  Vianello 
V.  The  Credit  Lyonnais,  15  Fed.  R.  637-638. 

Where  a  libel  was  filed  to  recover  the  value  of  cargo  not  delivered, 
and  a  cross-libel  filed  to  recover  the  freight  impaid,  Hetd,  that  the  ques- 
tions in  dispute  were  the  same,  and  that  respondents  in  the  cross-libel 
should  be  required  to  give  security.    lb, 

A  cross-libel  for  salvage  on  account  of  services  rendered  to  the  injured 
vessel  cannot  be  brought  upon  a  hbel  in  rem  for  damages  caused  by  a 
collision.    Crowell  v.  The  Schooner  Theresa  Wolf,  4  Fed.  R.  162. 

Libellants  in  a  cross-hbel  may  require  the  respondents  to  give  security 
although  the  vessel  has  not  been  bonded,  but  is  still  in  custody,  and 
although  the  original  libellant  has  not  given  seciuity  in  that  action. 
The  Empresa  Maritima  &  Vapor  v  Steam  Navigation  Co.,  16  Fed.  R. 
602-504. 

The  object  of  Rule  53  is  that  both  parties  stand  on  equal  terms  as 
regards  security  in  cases  of  cross-demands  upon  the  same  subject  of 
litigation.  Where  libellants  in  a  suit  in  rem  exact  and  obtain  security 
through  arrest  of  the  property,  the  defendants  jn  that  suit  may  like- 
wise be  entitled  to  security  in  a  cross-suit  in  personam  for  a  counter- 
claim in  respect  to  the  same  subject  of  litigation.    76.  504. 

Rule  53  applies  as  well  to  actions  in  rem  as  to  those  in  personam. 
The  Toledo,  1  Brown's  Adm.  445;  Fed,  Cases,  14,077. 

The  object  of  Rule  53  is  to  compel  the  appearance  and  the  furnishing 
of  security  by  respondent  in  a  cross-libel  in  personam  in  cases  where  it 
does  not  appear  proper  that  he  should  be  relieved  from  giving  such 
security.    The  Bristol,  4  Ben,  55;  Fed.  Cases,  1,889. 

Where  a  libel  for  damages  sustained  by  collision  is  brought  and  the 
claimants  in  that  case  afterward  filed  a  libel  against  the  vessel  belonging 
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to  the  original  libellants  in  the  first  case,  for  damages  sustained  by  them 
in  the  same  collision,  with  no  prayer  for  process  in  personam  against 
any  person,  Heldf  that  the  court  did  not  obtain  jurisdiction  of  the  second 
libel  without  a  seizure  of  the  vessel.    lb. 

Rule  53  applies  to  a  case  where  the  original  libel  is  in  peraanam  and 
prays  for  an  attachment  which  is  issued  and  served  so  that  the  suit  is 
in  effect  in  rem;  its  object  is  not  simply  to  compel  appearance,  but  is  to 
place  the  parties  upon  an  equality.  Lochmore  S.S.  Go.  v.  Hagar,  78 
Fed,  R,  642. 

Where  a  cross-libel  is  filed  the  court  may  stay  proceedings  in  the  first 
suit  until  an  appearance  be  entered  and  other  steps  taken  in  the  second 
suit.    Nichols  v.  Tremlett,  1  Spr.  361;  Fed,  Cases,  10,247. 

The  court  may  order  monition  in  a  cross-libel  to  be  served  upon  the 
proctors  of  the  original  libellant,  a  nonresident,  and  upon  such  service 
proceed  to  judgment  in  personam  upon  all  matters  covered  by  the  cross- 
hbel;  and  a  subsequent  dismissal  of  the  original  libel  on  motion  of  the 
libellant  will  not  affect  the  jurisdiction  so  obtained.  The  Eliza  Lines, 
61  Fed.  R.  308-323. 

The  case  of  Nichols  v,  Tremlett,  1  Spr,  361,  decided  in  1857,  Hdd, 

not  to  be  in  accordance  with  the  present  practice.    Ih,  323. 

* 

Where  a  vessel  libelled  in  a  suit  in  rem  has  changed  owners  between 
the  time  the  alleged  offense  was  committed  and  the  filing  of  the  libel, 
and  by  the  terms  of  the  purchase  the  former  owners  are  liable  for  all 
claims  against  the  vessel,  Heldf  that  the  former  owners,  though  not 
parties  to  the  record  in  the  original  suit,  but  liable  if  the  original  libel 
be  sustained,  might  file  a  cross-libel  and  require  security  and  have  a 
stay  of  proceedings  in  the  original  libel  until  such  security  is  given. 
The  George  H.  Parker,  1  Flip,  606;  Fed,  Cases,  5,334. 

In  a  collision  cause  the  respondents  to  the  libel  should  file  their  cross- 
libel,  take  out  process  and  have  it  served  in  the  usual  way.  When  thia 
is  done  the  libellants  in  the  first  suit  become  respondents  in  the  cross- 
libel,  and  as  such  they  must  answer  or  stand  the  consequences  of  de- 
fault.   Ward  V,  Chamberlain,  21  How,  572-^74. 

That  the  respondent  in  a  cross-hbel  will  be  seriously  embarrassed  in 
his  business  and  put  to  great  expense  and  sacrifice  is  not  sufficient 
grounds  to  exempt  him  from  giving  security.  Compagnie  Universelle 
V.  Belloni,  45  Fed,  R,  587. 

Heidf  to  be  doubtful  whether  Rule  53  contemplates  a  case  where  the 
original  libel  is  in  personam  and  consequently  no  security  was  required 
of  the  respondent  in  the  original  cause.  Franklin  Sugar  R.  Go.  v. 
Funch,  66  Fed.  R,  342-343. 
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A  demand  for  security  and  stay  of  proceedings  should  not  be  allowed 
when  not  asked  for  until  the  original  libellants  have  taken  their  testi- 
mony,   lb.  343. 

An  appeal  from  an  order  upon  a  cross-libel  denying  a  demand  for 
security  and  stay  does  not  operate  to  suspend  the  proceedings  in  the 
original  suit.    Franklin  Sugar  R.  Co.  v,  Funch,  73  Fed,  R,  844--845. 

Assuming  without  deciding  that  in  the  exercise  of  the  authority  given 
by  Rule  53  the  court  may  commit  an  error  that  would  subject  its  action 
to  review,  still  there  ought  to  be  no  reversal  of  an  order  made  thereunder, 
imless  it  clearly  appears  that  the  action  of  the  court  was  imwarranted. 
The  court  refused  to  reverse  an  order  denying  a  demand  for  security 
on  a  cross-libel  because  of  inexcusable  delay  in  asking  for  it.    Ih,  845. 

In  admiralty  if  th^e  respondent  desire  to  obtain  entire  damages  against 
the  libellant,  or  damages  in  excess  of  those  claimed  by  the  libellant,  a 
cross-libel  is  necessary,  although  matters  of  recoupment  or  counter- 
claim may  be  asserted  in  the  answer.  Bowker  v.  United  States,  186 
U,  S.   135-140. 

Where  an  appeal  is  prosecuted  from  the  District  Court  direct  to  the 
Supreme  Court  under  sec.  5  of  the  Act  of  Mar.  3,  1891,  a  decree  dismiss- 
ing a  cross-libel  is  not  a  final  judgment  within  the  rule  upon  that  sub- 
ject,   lb,  142. 

In  admiralty  a  set-off  may  be  pleaded  which  has  no  connection  with 
the  libellant's  cause  of  action,  though  a  cross-libel  can  only  be  filed  upon 
counterclaims  arising  out  of  the  same  cause  of  action  upon  which  the 
original  libel  was  filed.    The  C.  B.  Sanford,  22  Fed,  R.  863-864. 

If  respondent  sets  up  a  claim  by  way  of  recoupment  it  goes  only  to 
diminish  or  extinguish  the  demand  of  the  libellant,  and  he  can  have  no 
decree  for  more  than  he  is  sued  for  except  by  filing  a  cross-libel.  Snow 
V.  Carew,  1  Spr,  324;  Fed.  Cases,  1,344. 

Where  suit  is  brought  for  a  balance  of  wages  alleged  to  be  due  and 
respondents  by  answer  claim  damages  through  the  negligence  and 
carelessness  of  the  libellant,  which  they  seek  to  set  off  against  the  libel- 
lant's claim,  Heldf  that  such  acts  of  negligence  if  proved  are  the  sub- 
ject of  set-off,  but  only  to  the  extent  of  the  wages  claimed.  The  Tom 
Lysle,  48  Fed.  R.  690-692. 

Actions  for  damages  for  misrepresentations  and  breaches  of  contract 
for  supplies  are  within  the  jurisdiction  of  admiralty,  and  the  court  upon 
cross-libel  may  inquire  into  breaches  of  such  contract,  and  all  the  dam- 
ages suffered  thereby,  whatever  issues  they  may  involve,  and  upon  such 
cross-libel  filed  may  require  security  or  a  stay  of  proceedings  in  an  orig- 
inal libel  in  rem  for  the  price  of  such  supplies.  The  Electron,  48  Fed, 
i^.68»-690. 
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By  bringing  a  cross-libel  the  claimant  loses  no  defense  properly  set  up 
in  his  answer  to  the  libel.    lb.  696. 

Rule  53  does  not  permit  new  and  distinct  matters  not  involved  in 
the  issues  tendered  by  the  original  libel  to  be  the  basis  of  a  cross-libel, 
but  any  cause  of  action  in  favor  of  a  party  called  upon  to  defend  against 
the  original  libel  founded  upon  the  same  contract,  or  arising  out  of  the 
sanie  transaction,  is  a  counterclaim  which  may  be  set  up  by  cross-libeL 
The  Highland  Light,  88  Fed.  R.  296-297. 

Rule  53  must  be  construed  to  allow  all  matters  in  dispute  between 
the  parties  which  must  necessarily  be  considered  in  a  determination 
of  the  original  case  to  be  fully  considered  for  all  purposes,  so  that  the 
rights  of  both  parties  may  be  protected  and  finally  adjudicated  in  one 
suit.    lb.  297. 

To  a  libel  in  rem  to  recover  charges  of  loading,  a  cross-libel  was  al- 
lowed to  be  filed  to  recover  damages  for  breach  of  promise  to  render 
towage  service,  both  agreements  being  embodied  in  the  same  instru- 
ments,    lb. 

To  a  libel  filed  for  injury  to  a  vessel  from  the  defect  of  a  dock,  the 
dock  owner  wjis  allowed  to  file  a  cross-libel  against  the  vessel  for  ex- 
penses of  pumping  her  out  and  placing  her  in  the  dock  so  that  her  cargo 
could  be  discharged.    Genthner  v.  Wiley,  85  Fed.  R.  797. 

The  rule  is  well  settled  in  admiralty  that  respondent  may  set  up  and 
prove  and  recoup  for  matters  growing  out  of  the  same  cause  of  action 
as  is  set  up  in  the  libel,  and  by  averments  in  the  answer  may  avail 
himself  of  all  such  matters  to  the  extent  of  defeating  the  libellant's 
demand;  but  it  is  also  well  settled  that  if  respondent  desires  affirmati^^e 
relief  beyond  defeating  the  libel  and  a  decree  over  and  against  the  libel- 
lant,  he  must  beside  answering  the  case  made  by  the  libel,  file  a  cross- 
bill, which  is  an  independent  proceeding  with  the  formalities  attendant 
upon  an  original  Ubel.    The  Edward  H.  Blake,  92  Fed.  R.  203-206. 

Rule  53  is  broad  enough  to  cover  those  cases  where  the  original  action 
is  in  personam  as  well  as  in  rem.  The  court,  however,  is  to  see  that  no 
injustice  is  done  in  its  enforcement,  and  the  burden  is  upon  the  respond- 
ent in  the  cross-libel  to  show  circumstances  which  would  make  the 
application  of  the  rule  unjust.  Morse  I.  &  D.  D.  Co.  v.  Luckenbach, 
123  Fed.  R.  332-^34. 

Where  the  claimant  of  a  libelled  vessel  procures  an  order  requiring 
libellant  to  give  security  to  the  claimant  for  damages  claimed  in  his 
cross-libel,  upon  dismissal  of  the  cross-libel  the  claimant  is  properly 
taxed  with  the  amount  paid  by  libellant  to  a  surety  company  for  fui^ 
nishing  such  bond.  Jaoobson  v.  Lewis  Klondike  Ex.  Co.,  112  Fed.  R. 
73-80. 
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Supplementary  rules  of  practice  in  admiralty,  under  the  Act 
of  Mar.  3,  1851,  entitled  **  An  act  to  limit  the  liability  of 
shipowners  and  for  other  purposes." 

Rule  LIV 

When  any  ship  or  vessel  shall  be  libelled,  or  the  owner  or 
owners  thereof  shall  be  sued,  for  any  owners  ciaimizig  limi- 
embezzlement,  loss,  or  destruction  by  ac{!'°o£'m5^?"3^ '^i! 
the  master,  officers,  mariners,  passengers,  "^^  ^*  ^*'**- 
or  any  other  person  or  persons,  of  any  property,  goods,  or 
merchandise  shipped  or  put  on  board  of  such  ship  or  vessel,  or 
for  any  loss,  damage,  or  injury  by  collision,  or  for  any  act, 
matter,  or  thing,  loss,  damage,  or  forfeiture  done,  occasioned, 
or  incurred,  without  the  privity  or  knowledge  of  such  owner 
or  owners,  and  he  or  they  shall  desire  to  claim  the  benefit 
of  limitation  of  liability  provided  for  in  the  third  and  fourth 
sections  of  the  said  act  above  recited,  the  said  owner  or 
owners  shall  and  may  file  a  libel  or  petition  in  the  proper 
District  Court  of  the  United  States,  as  hereinafter  specified, 
setting  forth  the  facts  and  circumstances  on  which  such 
limitation  of  liability  is  claimed,  and  praying  proper  relief 
in  that  behalf;  and  thereupon  said  court,  having  caused 
due  appraisement  to  be  had  of  the  amount  ^  f  t  e  r  appraisement, 
or  value  of  the  interest  of  said  owner  or  SSrt'Sf^SunfL^Si? 
owners,  respectively,  in  such  ship  or  ***  "*  vessel, 
vessel,  and  her  freight,  for  the  voyage,  shall  make  an  order 
for  the  payment  of  the  same  into  court,  or  for  the  giving  of 
a  stipulation,  with  sureties,  for  payment  thereof  into  court 
whenever  the  same  shall  be  ordered;  or,  if  the  said  owner  or 
owners  shall  so  elect,  the  said  court  shall,  without  such 
appraisement,    make   an   order   for   the   May  order  transfer  of 

-   ,    ,  .       ^ ,      -  ,  .      ^,  .   interest  to  trustee  with- 

transfer  by  him  or  them  of  his  or  their  out  appraisement, 
interest  in  such  vessel  and  freight,  to  a  trustee  to  be  appointed 
by  the  court  under  the  fourth  section  of  said  act;  and,  upon 
compliance  with  such  order,  the  said  court  shall  issue  a 
monition  against  all  persons  claiming  Monition,  how  served, 
damages  for  any  such  embezzlement,  loss,  destruction, 
damage,  or  injury,  citing  them  to  appear  before  the  said 
court  and  make  due  proof  of  their  respective  claims  at  or 
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before  a  certain  time  to  be  named  in  said  writ;  not  less  than 
three  months  from  the  issuing  of  the  same;  and  public  notice 
of  such  monition  shall  be  given  as  in  other  cases,  and  such 
further  notice  served  through  the  post  office,  or  otherwise, 
as  the  court,  in  its  discretion,  may  direct;  and  the  said  court 

Further  prosecution  of  shall  also,  ou  the  application  of  the  said 
suits  restrained.  owucr  or  owuers,  make  an  order  to  re- 

strain the  further  prosecution  of  ail  and  any  suit  or  suits 
against  said  owner  or  owners  in  respect  of  any  such  claim 
or   claims. 

Decisions 

In  a  proceeding  claiming  the  benefit  of  the  limitation  of  liability 
provided  for  in  sec.  4,282  and  sec.  4,284,  Rev.  StaU.f  Held,  that  the 
value  of  the  vessel  or  interest  of  the  party  may  be  judicially  ascertained 
primarily  without  a  hearing  of  the  persons  interested  adversely,  and 
that  such  ex  parte  appraisement  is  not  void,  though  irregular.  In  re 
Morrison,  147  U,  S.  14-34. 

The  Supreme  Court  in  providing  by  Rule  54  for  the  making  by  the 
District  Court  of  an  order  to  restrain  the  prosecution  of  suits  against 
shipowners  in  respect  to  the  claims  mentioned  in  that  rule,  intended 
that  persons  prosecuting  suits  in  State  courts  should  be  restrained. 
No  provision  for  notice  of  application  for  a  restraining  order  has  been 
made.    In  re  Providence  &  N.  Y.  S.S.  Co.,  6  Ben.  124;  Fed.  Cases,  11,451. 

The  Supreme  Court  had  power  to  make  Rule  54  not  withstanding  the 
provisions  of  the  Act  of  Mar.  2,  1793,  sec.  5,  that  an  injunction  should 
not  be  granted  to  stay  proceedings  in  any  State  court.    Ih. 

Where  upon  an  appraisement  imdcr  Rule  54  the  privilege  is  granted 
to  the  original  libellant  of  being  heard  on  the  appraisement,  it  is  proper 
that  the  court  should  direct  a  stay  of  his  proceedings  while  the  pre- 
liminary steps  are  being  taken  to  put  into  the  hands  of  the  court  a  sum 
of  money  or  stipulation,  representing  the  interest  of  the  defendants, 
owners  of  the  vessel  libelled.    lb. 

The  rule  of  limited  responsibility  applies  to  foreign  ships  as  well  as 
domestic,  and  as  well  in  favor  of  foreign  shipowners  as  against  them. 
The  Scotland,  105  U.  S.  24^1. 

Where  a  rule  adopted  by  Congress  is  the  same  as  a  rule  of  the  general 
maritime  law,  its  efficacy  as  a  rule  depends  uix)n  the  statute  and  not 
upon  any  inherent  force  of  the  maritime  law,  and  must  be  interpreted 
and  administered  as  statute  law. 

The  code  or  system  of  laws  by  which  the  mutual  rights  of  the  parties 
are  to  be  determined,  stated  on  page  20.    Ih.  29. 

Shipowners  may  avail  themselves  of  the  Act  of  Congress  limiting 
their  liability  by  plea  or  answer  instead  of  the  methods  prescribed  by 
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Rule  54.  Rule  54  was  not  intended  to  restrict  but  to  aid  in  consolidate 
ing  claims  against  the  owners  arising  from  the  acts  of  the  master  or 
crew.     lb.  33. 

Two  modes  are  given  for  securing  to  the  owner  a  limitation  of  lia- 
bility to  the  amoimt  or  value  of  his  interest  in  the  vessel  or  freight,  one 
by  sec.  4,284,  Rev.  Stats. ,  and  the  other  by  sec.  4,285,  Rev.  Stats.    lb.  34. 

Where  the  benefit  of  the  limited  liability  law  is  pleaded  to  the  libel 
a  decree  may  be  made  against  the  respondents  for  the  amount  of  their 
liability,  and  the  amount  paid  into  court  distributed  among  the  parties 
entitled  to  it.  It  is  not  necessary  that  the  shipowner  should  surrender 
the  ship  and  freight,  which  is  but  one  of  the  two  proceedings  to  claim 
relief.  He  may  insist  upon  the  benefit  of  the  law  while  denying  liability, 
and  if  found  liable  the  decree  may  go  against  the  value  of  the  property 
saved,  including  the  freight  or  passage  money  realized.    lb.  35. 

In  a  collision  cause  the  owner  of  the  vessel  is  not  precluded  from 
thereafter  claiming  the  benefit  of  the  limited  liability  act  by  denying 
all  liability  whatever.    The  Benefactor,  103  U.  S.  239-243. 

Where  in  proceedings  for  damages  for  collision  a  decree  has  been 
rendered  in  favor  of  the  libellants,  and  the  owners  thereafter  file  a  peti- 
tion for  limited  liability,  the  libellants  may  be  restrained  from  enforcing 
their  decree,  until  final  action  had  upon  the  petition,  in  any  other  man- 
ner than  by  pro  rata  distribution  of  the  fund  standing  by  stipulation  in 
place  of  the  ship  and  freight.    lb.  246. 

The  extent  of  the  liability  of  the  owner  is  the  value  of  the  ship  and 
freight  after  the  injury  has  occurred,  so  that  if  the  ship  was  destroyed 
the  liability  is  gone,  and  if  not  destroyed  the  owners  may  surrender  the 
ship  in  discharge  of  their  liability.    lb.  246. 

Proceedings  for  the  limitation  of  a  liability  not  instituted  until  after 
a  party  has  obtained  satisfaction  of  his  demand  are  ineffectual  as  to 
him.  A  return  of  the  money  should  not  be  compelled,  nor  in  general 
should  relief  be  granted,  except  upon  condition  of  compensating  the 
party  for  costs  and  expenses  by  reason  of  delay  in  filing  the  petition. 
lb.  245. 

The  owner  of  the  vessel  before  suit  brought  against  him  or  the  vessel 
may  institute  proceedings  to  obtain  the  benefit  of  the  Act  of  Congress 
limiting  liability.    Ex  parte  Slayton,  105  U.  S.  451-452. 

Where  a  vessel  has  been  attached  by  process  from  a  State  court, 
and  afterward  the  cause  removed  into  the  United  States  court,  the 
possession  of  the  vessel  by  the  marshal  or  trustee  is  not  necessary  for 
the  purpose  of  proceeding  for  limitation  of  liability;  but  where  further 
proceedings  in  the  State  court  have  been  enjoined,  the  vessel  may  be 
ordered  sold  by  the  United  States  court  on  application  by  the  trustee  on 
cause  shown,  and  the  attachment  transferred  to  the  proceeds  of  the  sale. 
The  Mendota,  14  Fed.  R.  358-363. 

88 
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/  A  libel  for  damages  in  a  collision  case  may  be  ordered  to  be  stayed 
until  the  owners  of  the  offending  vessel  have  an  opportunity  of  filing  a 
petition  or  libel  under  the  Act  of  Congress  limiting  their  liability.  The 
Maria  and  Elizabeth,  11  Fed.  R,  520-521. 

In  a  proceeding  for  the  limitation  of  liability,  the  decree  adjudging 
the  rights  of  the  parties  and  referring  the  cause  to  a  oonmiissioner  to 
take  testimony  on  claims  for  damages,  may  be  reviewed,  upon  an  appeal 
from  the  final  decree,  made  after  the  master's  report  is  in  disposing  of 
the  whole  cause,  although  that  appeal  is  taken  long  after  the  entry 
of  an  interlocutory  decree.    La  Boui^gogne,  139  Fed.  R,  433-435. 

Rule  LV 

Proof  of  all  claims  which  shia.ll  be  presented  in  pursuance 
Proof  before  commis-   of  sald  mouition  shall  be  made  before 

aioner    and    report    of  .        i  i      •  .     i     i 

same.  a   Commissioner,    to   be   designated   by 

the  court,  subject  to  the  right  of  any  person  interested  to 
question  or  controvert  the  same;  and  upon  the  completion 
.of  said  proofs,  the  commissioner  shall  make  report  of  the 
claims  so  proven,  and  upon  confirmation  of  said  report, 
after  hearing  any  exceptions  thereto,  the  moneys  paid  or 
secured  to  be  paid  into  court  as  aforesaid,  or  the  proceeds  of 
said  ship  or  vessel  and  freight  (after  payment  of  costs  and 
expense),  shall  be  divided  fro  rata  amongst  the  several 
Pro  rata  diatribution  of  claimants  in  proportion  to  the  amount 
""""•y*-  of  their  respective  claims,  duly  proved 

and  confirmed  as  aforesaid,  saving,  however,  to  all  parties 
any  priority  to  which  they  may  be  legally  entitled. 

DecisionB 

Rule  55  contemplates  the  pajrment  of  all  costs  and  expenses  neoes- 
sarily  incident  to  the  sale  of  the  vessel  and  the  proof  of  the  claims,  in- 
cluding the  clerk's  commission  upon  the  money  paid  into  court.  The 
Vernon,  36  Fed.  R.  113-114. 

Where  the  fund  still  remains  in  court  the  filing  of  claims  may  be  per- 
mitted after  the  time  fixed  by  the  monition  therefor  has  expired  by 
those  seeking  to  share  in  the  fund  secured  by  the  stipulation  furnished 
under  Rule  54.*  The  Argos,  100  Fed.  R.  142-144. 

The  pro  rata  distribution  of  the  fund  where  the  amount  was  not  suffi- 
cient to  pay  off  the  claims  in  full  provided  for  by  sec.  4,284,  Rev.  Stats., 
relates  to  a  distribution  among  those  whose  losses  arise  from  the  colli* 
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fiion,  and  has  no  reference  to  other  liens  of  an  inferior  grade  against  the 
vessel.  A  decree  for  damages  on  the  cause  of  collision  overrides  all  prior 
liens,  even  the  wages  of  seamen.  The  Maria  and  Elizabeth,  12  Fed,  R, 
627-«30. 

Rule  LVI 

In  the  proceedings  aforesaid,  the  said  owner  or  owners 
shall  be  at  liberty  to  contest  his  or  their   Libel  or  petition  con- 

•  .    1  .1.^  ^.       1.    ,  ...^  .        •11*  testing  liability  to  state 

liability,  or  the  liability  of  said  ship  or  facts, 
vessel  for  said  embezzlement,  loss,  destruction,  damage, 
or  injury  (independently  of  the  limitation  of  liability  claimed 
under  said  act),  provided  that, in  his  or  their  libel  or  petition, 
he  or  they  shall  state  the  facts  and  circumstances  by  reason 
of  which  exemption  from  liability  is  claimed;  and  any 
person  or  persons  claiming  damages  as  aforesaid,  and  who 
shall  have  presented  his  or  their  claim  to  the  commissioner 
under  oath,  shall  and  may  answer  such  ^^o  may  answer  libei 
libel  or  petition,  and  contest  the  right  *"^  contest, 
of  the  owner  or  owners  of  said  ship  or  vessel,  either  to  an 
exeftiption  from  liability,  or  to  a  limitation  of  liability  under 
the  said  Act  of  Congress,  or  both. 

Decisions 

Where  a  petition  under  the  Limited  Liability  Act  is  brought  after 
the  vessel  has  been  decreed  to  be  liable  for  damages  sustained  by  a 
collision  the  question  of  liability  is  res  adjudicata,  and  is  in  no  way 
involved  in  the  application  of  the  owners  for  the  benefit  of  the  act. 
The  losing  party  cannot  revive  and  retry  the  case  upon  its  merits  on 
such  petition.    The  Maria  and  Elizabeth,  12  Fed.  R.  627-630. 

A  person  claiming  damages  may  contest  the  jurisdiction  of  the  court 
without  presenting  his  claim  to  the  commissioner  as  provided  in  Rule 
56,  but  not  the  right  of  the  shipowners  to  exemption  from  liability. 
In  re  Providence  and  N.  Y.  S.S.  Co.,  6  Ben,  258;  Fed.  Cases,  11,425. 

Rule  56  was  intended  to  relieve  shipowners  from  the  English  rule 
requiring  them  to  confess  a  ship  to  have  been  in  fault  in  a  colb'sion  when 
they  seek  the  benefit  of  the  law  of  limited  liability.  Under  Rule  56  a 
party  seeking  such  limitation  is  allowed  to  contest  any  liability  what- 
ever.   The  Benefactor,  103  U.  S.  23^243. 

This  rule  was  not  intended  to  abrogate  the  rule  of  law  that  a  matter 
once  regularly  decided  between  parties  in  a  competent  tribunal  cannot 
be  again  opened  by  either  of  them  except  in  appellate  proceedings. 
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Rule  56  allowing  contestation  of  all  liability  cannot  be  applied  where 
the  question  of  general  liability  has  already  been  adjudicated.  Nor  do 
proceedings  under  the  rule  for  limitation  of  liability  prevent  the  due 
prosecution  of  an  appeal  on  a  primary  cause  of  collision.    lb,  243. 

Rule  LVII 

The  said  libel  or  petition  shall  be  filed  and  the  said  pro- 
Where  ubei  or  petition  ceedings  had  in  any  District  Court  of 
^^'  the  United  States  in  which  said  ship  or 

vessel  may  be  libelled  to  answer  for  any  such  embezzlement, 
loss,  destruction,  damage,  or  injury;  or,  if  the  said  ship 
or  vessel  be  not  libelled,  then  in  the  District  Court  for  any 
district  in  which  the  said  owner  or  owners  may  be  sued  in 
When  ship  not  libelled,   that    behalf.     When    the    said    ship    or 

or  suit  begun  in  district  ,     ,  ^     ,  im     n     i     ^ 

other  than  where  ship   vessel  has  not  been  libelled  to  answer 

is,  where  proceedings  to.  ,  ,  .  .,  .         ... 

be  had.  the  matters  aforesaid,  and  suit  has  not 

been  commenced  against  the  said  owner  or  owners,  or  has 
been  commenced  in  a  district  other  than  that  in  which 
the  said  ship  or  vessel  may  be,  the  said  proceedings  may  be 
had  in  the  District  Court  of  the  district  in  which  the  said 
ship  or  vessel  may  be,  and  where  it  may  be  subject  to  the 
control  of  such  court  for  the  purposes  of  the  case  as  herein- 
before provided.  If  the  ship  have  already  been  libelled 
and  sold,  the  proceeds  shall  represent  the  same  for  the  pur- 
poses of  these  rules. 

Decisions 

The  owners'  liability  is  limited  to  such  loss  or  damage  as  occurs  on 
the  last  voyage  preceding  the  filing  of  the  petition  or  in  which  the  vessel 
was  lost.  Immunity  from  a  liability  for  a  series  of  losses  happening  on 
different  voyages  cannot  be  had.     The  Alpena,  8  Fed.  R.  380-283. 

The  measure  of  the  owner's  liability  is  the  value  of  the  ship  imme- 
diately after  the  loss  or  damage  complained  of.    lb.  285. 

Where  petition  for  limitation  of  liability  is  filed  after  proceedings 
brought  against  the  ship  for  loss,  or  damage,  it  must  be  filed  in  the  same 
district  where  such  suits  are  begun.    lb.  285. 

On  objection  that  none  of  the  petitioners  seeking  to  limit  their  lia- 
bility reside  in  the  district  and  that  neither  the  ship  nor  any  part  of  it 
nor  the  cargo  are  in  the  jurisdiction  of  the  court.,  Held,  that  the  court 
had  jurisdiction  where  it  had  possession  of  a  fund  or  where  it  had  al- 
ready taken  jurisdiction  of  proceedings  wherein  a  plain  equity  required 
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that  a  final  decree  should  be  framed  with  reference  to  proceedings  that 
might  be  had  to  limit  the  liabilities  of  the  owner.  In  re  Leonard,  14 
Fed,  R,  53-65. 

Where  a  libel  for  damages  was  brought  against  a  vessel  in  the  eastern 
district  and  afterwards  suit  was  brought  in  the  State  court  for  the 
southern  district,  Hddf  that  the  petition  should  be  filed  in  the  eastern 
district.    In  re  The  Lukenbach,  26  Fed,  R,  870-871. 

The  words  ''May  be  libelled''  in  the  rule  construed  to  include  cases 
in  which  a  ship  may  have  been  libelled.    Ih.  871. 

In  a  collision  between  a  vessel  owned  in  New  York  and  one  owned  in 
Massachusetts,  Hddj  that  the  vessel  not  having  been  libelled  to  answer 
for  the  loss  resulting  from  the  collision,  and  no  suit  therefor  having 
been  commenced  against  her  owners,  proceedings  to  limit  liability  were 
properly  instituted  by  the  Massachusetts  owners  in  the  District  Court 
in  Massachusetts  where  the  vessel  was  at  the  time  proceedings  were 
instituted.    In  re  Morrison,  147  U,  S.  14-33. 

If  the  ship  has  been  already  libelled  and  sold,  the  proceeds  represent 
the  same  under  Rule  57.  And  if  stipulation  has  been  given,  the  stipu- 
lation is  a  substitute  for  the  vessel.    The  Oregon,  158  U.  S.  186-211. 

Rule  LVIII 

All  the  preceding  rules  and  regulations  for  proceeding  in 
cases  where  the  owner  or  owners  of  a  ship  ^^^g^  ^^  circuit  Courts 
or  vessel  shall  desire  to  claim  the  benefit  ^^^^^  *<^*- 
of  limitation  of  liability  provided  for  in  the  Act  of  Congress 
in  that  behalf,  shall  apply  to  the  Circuit  Courts  of  the 
United  States  where  such  cases  are  or  shall  be  pending  in 
said  courts  upon  appeal  from  the  District  Courts. 

DecisionB 

Proceedings  for  limitation  of  liability  should  originate  in  the  District 
Court.  Jurisdiction  was  not  conferred  on  the  Circuit  Court.  The  Mary 
Lord,  31  Fed.  R,  416-417. 

Rule  LIX 

In  a  suit  for  damage  by  collision,  if  the  claimant  of  any 
vessel    proceeded    against,    or    any    re-  veweia    jointly    liable 
spondent  proceeded  against  in  personam,   ^/  ^^  *dS^«*  by 
shall,    by  petition,    on    oath,    presented   <»i^»*»°°- 
before  or  at  the  time  of  answering  the  libel,  or  within  such 
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further  time  as  the  court  may  allow,  and  containing  suitable 
allegations  showing  fault  or  negligence  in  any  other  vessel 
contributing  to  the  same  collision,  and  the  particulars 
thereof,  and  that  such  other  vessel  or  any  other  party  ought 
to  be  proceeded  against  in  the  same  suit  for  such  damage, 
pray  that  process  be  issued  against  such  vessel  or  party  to 
that  end,  such  process  may  be  issued,  and,  if  duly  served, 
such  suit  shall  proceed  as  if  such  vessel  or  party  had  been 
originally  proceeded  against;  the  other  parties  in  the  suit 
shall  answer  the  petition;  the  claimant  of  such  vessel  or 
such  new  party  shall  answer  the  libel;  and  such  further 
proceedings  shall  be  had  and  decree  rendered  by  the  court 
in  the  suit  as  to  law  and  justice  shall  appertain.  But 
stipulation  giyen  on  «very  such  petitioner  shall,  upon  filing 
fiiins  petition.  ^is    petition,    give    a    stipulation,    with 

sufficient  sureties,  to  pay  to  the  libellant  and  to  any  claimant 
or  new  party  brought  in  by  virtue  of  such  process,  all  such 
costs,  damages,  and  expenses  as  shall  be  awarded  against 
the  petitioner  by  the  court  upon  the  final  decree,  whether 
rendered  in  the  original  or  appellate  court;  and  any  such 
claimant  or  new  party  shall  give  the  same  bonds  or  stipula- 
tions which  are  required  in  like  cases  from  parties  brought 
in  under  process  issued  on  the  prayer  of  a  libellant. 

DecisionB 

A  court  of  admiralty  has  jurisdiction  of  an  independent  suit  to  enforce 
contribution  in  cases  of  collision  by  one  of  two  vessels  against  the  other, 
contributors  to  a  collision;  but  where  there  has  been  a  final  decree  in 
which  both  vessels,  contributors  to  the  collision  and  all  the  parties  in 
interest  are  before  the  court,  and  that  decree  determines  the  facts  as  to 
the  collision  and  apportions  the  damages  between  the  two  vessels. 
Held,  that  such  decree  is  conclusive  as  to  all  persons  touching  the 
rights  and  liabilities  of  each  of  the  vessels  arising  out  of  the  collision 
and  that  an  independent  suit  brought  by  one  vessel  against  the  other, 
to  enforce  contribution  to  cargo  damages,  refused  in  the  original  suit 
for  lack  of  appropriate  pleadings,  cannot  be  maintained.  Erie  &  W. 
Transp.  Ck>.  v.  Erie  R.  Co.,  142  Fed.  R.  9-15. 

Where  a  decree  in  admiralty  is  rendered  against  the  owner  of  a  vessel 
and  its  surety  upon  a  stipulation  entered  into  under  sec.  041,  Rev, 
Stats.,  and  the  admiralty  rules,  for  the  release  of  a  vessel  libelled  for 
damages  caused  by  collision,  it  is  not  necessary  for  the  surety  to  join 
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in  the  appeal  or  to  be  severed/  but  the  owner  of  the  vessel  alone  may 
prosecute  the  appeal.    The  New  York,  104  Fed.  R.  561-563. 

The  doctrine  of  an  equal  division  of  damages  in  admiralty  in  the  case 
of  a  collision  between  two  vessels  where  both  are  guilty  of  fault  contribu- 
tive  to  the  collisioUi  first  announced  in  17  How.  170,  has  been  applied 
where  both  vessels  being  in  fault,  only  one  of  them  was  injured,  as  well 
as  to  cases  where  both  were  injured.  In  the  first  case  the  injured  vessel 
recovering  only  one-half  its  damages,  and  in  the  second  case  the  dam- 
ages suffered  by  two  vessels  being  added  together  and  equally  divided 
and  the  vessel  whose  damages  exceeded  such  one-half  recovering  the 
excess  against  the  other  vessel.    The  Max  Morris,  137  Fed,  R.  1-8. 

Cases  recognizing  the  rule  as  to  an  equal  division  of  the  loss  cited  on 
page  9. 

Rule  59  authorizes  the  claimant  or  respondent  in  suits  for  damages 
by  collision  to  compel  the  libellant  to  bring  in  another  vessel  alleged  to 
have  been  in  fault.    lb,  11, 

Where  a  libel  in  a  collision  suit  was  filed  against  a  vessel  chartered, 
where  the  charterer  supplied  its  own  officers  and  crew,  under  Rule  59 
the  court  may  entertain  a  petition  by  the  owners  and  claimants  of  the 
vessel  to  call  in  the  charterer  to  show  cause  why  he  should  not  be  con- 
demned for  the  damages  resulting  from  the  collision.  The  Barnstable, 
181  U.  S,  464^67. 

In  a  collision  through  negligence  of  the  charterer  the  ship  itself  is 
treated  in  some  sense  as  a  principal  and  as  liable  for  the  negligence  of 
those  in  possession  of  her.    lb.  467. 

The  liability  of  the  vessel  for  the  negligence  of  the  charterers  is  fixed 
by  Rev.  Stats.,  sec.  4,286.    lb.  468. 

If  there  are  no  provisions  to  the  contrary  in  the  charter  party,  the 
charterers  are  liable  for  the  consequence  of  their  negligence  in  the  navi- 
gation of  the  ship,  and  are  bound  to  return  her  to  the  owners  free  from 
any  lien  caused  by  their  own  fault.    lb.  468. 

Upon  contracts  of  affreightment  made  by  a  charterer  as  a  special 
owner,  a  decree  for  loss  by  negligence  may  be  made  against  the  ship, 
final,  as  between  the  libellant  and  the  owners,  and  such  decree  need  not 
provide  that  the  libellant  collect  from  the  charterers  in  the  first  instance, 
and  only  the  deficiency,  if  any,  be  collected  from  the  ship.  The  Alert, 
61  Fed.  R.  113-115. 

Where  both  the  ship  and  charterers  are  charged  with  liability  for 
breach  of  the  same  contract  of  affreightment,  they  may  be  joined  to 
answer  in  the  same  proceeding  and  the  question  whether  the  liability 
ought  to  be  borne  by  one  rather  than  the  other,  or  be  shared,  can  be 
determined  in  the  one  suit.    The  Planet  Venus,  113  Fed.  R.  387-389. 
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In  a  suit  for  collision  brought  by  the  owner  of  one  of  two  vessels  in  a 
collision  cause,  in  which  the  owners  of  her  cargo  were  joint  libellants 
against  another  vessel,  where  the  decree  was  that  the  two  vessels  were 
equally  in  fault  and  the  recovery  of  the  libellant  vessel  owner  restricted 
to  one-half  of  his  loss,  but  full  recovery  decreed  against  the  other  vessel, 
for  the  losses  sustained  by  the  innocent  cargo  owners,  although  the 
libellant  owner  failed  to  avail  himself  of  the  remedy  afforded  by  Rule 
59,  Heldf  he  was  not  precluded  from  recouping  from  the  amount  awarded 
against  his  own  vessel,  in  favor  of  the  other  vessel,  one-half  the  loss 
which  he  was  decreed  to  pay  to  the  innocent  cargo  owners.  The  Living- 
ston, 104  Fed.  R.  918-927. 

Rule  59  is  remedial  and  should  be  liberally  applied.  The  owners  of  a 
vessel  libelled  in  rem  in  a  collision  cause  may  by  petition  bring  into  the 
suit  other  parties  liable  for  the  same  collision  with  process  in  personam 
against  them,  and  it  is  no  objection  that  the  proceeedings  therafter  are 
in  rem  and  in  personam  in  the  same  action.  Joice  v.  Canal  Boats,  32 
Fed,  R,  553-554. 

While  Rule  59  does  not  in  terms  provide  for  other  than  collision  cases, 
the  principle  on  which  it  is  based  may  be  applied  by  analogy  to  other 
cases  to  assist  in  the  administration  of  justice  requiring  the  appearance 
of  any  additional  defendant  who  may  be  responsible  for  the  claim  in 
suit  or  any  part  thereof;  applied  in  a  suit  for  salvage  where  the  libellee 
alleged  that  the  vessel  saved  had  been  cast  adrift  by  the  negligence  of 
other  parties  and  asked  that  process  be  issued  against  them  and  that 
they  be  made  respondents  in  the  action.  Dailey  v.  The  City  of  New 
York,  119  Fed.  R.  1,005. 


RULES 

OF  THB 

SUPREME  COURT  OF  THE  UNITED  STATES 

RELATING    TO 

APPEALS  FROM  THE  COURT  OF  CLAIMS 

As  adopted  by  the  Supreme  Court  in  1886  and  subsequently 

added  to  and  amended 


Rule  I 

In  all  cases  hereafter  decided  in  the  Court  of  Claims, 

in  which,  by  the  Act  of  Congress,  such  r^.^  ^^  ^y^^y^  ^^ 

appeals    are    allowable,    they    shall    be  gJJiSe^oiT^'VlS: 

heard  in  the  Supreme  Court  upon  the  **®'  ^^^  ^'  ^'  ^^^*  ^^' 
following  record,  and  none  other: 

(1)  A  transcript  of  the  pleadings  in  the  case,  of  the  final 
judgment  or  decree  of  the  court,  and  of  Transcript  of  pieodinga, 

?    .    j_     ,         ^  J  1-  •      1  etc.     116  U.  S.  402;  1 

such  interlocutory  orders,  rulings,  judg-    Wau.  102. 

ments,  and  decrees  as  may  be  necessary  to  a  proper  review 

of  the  case.^ 

(2)  A  finding  by  the  Court  of  Claims  of  the  facts  in  the 
case,  established  by  the  evidence,  in  Finding  of  fact  and  con- 
the  nature  of  a  special  verdict,  but  not  f^^j;  °l  w^;  419^ 
the  evidence  establishing  them;  and  a  ^o^'i'wc^  iou^ife 
separate   statement    of   the    conclusions    ^-  ^-  ^^*- 

of  law  upon  said  facts  on  which  the  court  founds  its 
judgment  or  decree.  The  finding  of  facts  and  conclusions 
of  law  to  be  certified  to  this  court  as  part  of  the  record.^ 

'  Rule  8,  Rec.  2,  of  the  Supreme  Court  requires  the  clerk  to  annex  to  and  transmit 
with  the  record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 
*The  following  extract  from  the  opinion  of  the  Supreme  Court  in  the  case  of 
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Rule  II 

[Applied  only  to  decisions  rendered  before  its  adoption 
Obsolete  rule.        in  1866,  and  therefore  long  since  obsolete.] 

Rule  III 

In  all  cases  an  order  of  allowance  of  appeal  by  the  Court 
Allowance  of  appeahi;  of  Claims,  or  the  chief  justice  thereof 
Sf^**?f*°SniSJi?n."T7  in  vacation,  is  essential,  and  the  limita- 
Wau.  406.  |.jQj^  Qf  ijjjjjg  fQj.  granting  such  appeal 

shall  cease  to  run  from  the  time  an  application  is  made  for 
the  allowance  of  appeal.^ 

Rule  IV 

In  all  cases  in  which  either  party  is  entitled  to  appeal  to 
Finding  of  fact  and   the  Supreme  Court,  the  Court  of  Claims 

oonoluBions  of  law  to  be      .     ,,  ,  j   ^i      xu    •     /»    j-  ^  ^      * 

filed  by  court.  shall  make  and  nle  their  findings  of  fact 

and  their  conclusions  of  law  therein,  in  open  court,  before 
or  at  the  time  they  enter  judgment  in  the  case. 


Rule  V 

In  every  such  case,  each  party,  at  such  time  before  trial, 
Fartiee  before  trial  to   and  in  such  foHU  as  the  couit  may  pre- 

submit  request  to  find  .,  in         i       •.     .        •<  .     . 

facta.  scnbe,  shall  submit  to  it  a  request  to 

find  all  the  facts  which  the  party  considers  proven  and 
deems  material  to  the  due  presentation  of  the  case  in  the 
findings  of  fact.* 

Burr  V.  The  Dee  Moines  Railroad  and  Navigation  Co.,  1  Wall.  102,  will  explain 
what  is  necessary  te  be  set  out  in  the  findings: 

"The  statement  of  facts  on  which  this  court  will  inquire  if  there  is  or  is  not  error 
in  the  application  of  the  law  to  them  is  a  statement  of  the  ultimate  facts  or  proposi- 
tions which  the  evidence  is  i^itended  to  establish,  and  not  the  evidence  on  which 
those  ultimate  facts  are  supposed  to  rest.  The  statement  must  be  sufficient  in 
itself,  without  inferences  or  comparisons,  or  balancing  of  testimony,  or  waiting 
evidence,  to  justify  the  application  of  the  legal  principles  which  must  determine 
the  case.  It  must  leave  none  of  the  functions  of  a  jury  to  be  discharged  by  this 
court,  but  must  have  all  the  sufficiency,  fullness,  and  perspicuity  of  a  special  verdict. 
If  it  requires  of  the  court  to  weigh  conflicting  testimony,  or  to  balance  admitted 
facts,  and  deduce  from  these  the  proposition  of  fact  on  which  alone  a  legal  conclu- 
sion can  rest,  then  it  is  not  such  a  statement  as  this  court  can  act  upon." 

^  Rule  8,  sec.  6,  and  Rule  0,  sec.  1,  require  that  the  record  on  appeal  in  eases  from 
all  courts  must  be  filed  with  the  clerk  of  the  Supreme  Court  and  the  case  docketed 
within  thirty  days  from  the  allowance  of  the  appeal. 
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Rule  VI 

Ordered,  that  Rule  1,  in  reference  to  appeals  from  the 
Court  of  ClaimS;  -be,  and  the  same  is   Rules  to  apply  to  casea 

,         1  1  i>      1  1       i  1      •        under       tEe       District 

herebyi  made  applicable  to  a^ppeals  in  cuuma  Act. 
all  cases  heretofore  or  hereafter  decided  by  that  court  under 
the  jurisdiction  conferred  by  the  Act  of  June  16,  1880, 
c.  243,  "to  provide  for  the  settlement  of  all  outstanding 
claims  against  the  District  of  Columbia,  and  conferring 
jurisdiction  on  the  Court  of  Claims  to  hear  the  same,  and 
for  other  purposes." 

Adopted  Bfay  7.  1883. 

Rule  20,  sec.  1,  permita  submission  of  appeals  from  the  Court  of  Claims  on  printed 
briefs  without  oral  argument,  by  consent  of  both  parties,  within  the  first  ninety 
dajns  of  the  term,  and  thereafter  within  thirty  days  after  docketing,  but  not  later 
than  April  1.  Twenty-five  copies  of  the  aqgtmients,  signed  by  attorneys  or  coun- 
■dlors  of  the  Supreme  Court,  must  first  be  filed. 


GEKERAL  ORDERS  IN"  BANE21UPT0T 

PRBSCRIBSD    BT 

THE  SUPREME  COURT  OF  THE  UNITED 

STATES 

At  its  October  Term,  A.  D,  1898 


In  pursuance  of  the  powers  conferred  by  the  Constitution 
and  laws  upon  the  Supreme  Court  of  the  United  States, 
and  particularly  by  the  Act  of  Congress  approved  July  1, 
1898,  entitled:  ''An  Act  to  Establish  a  Uniform  System  of 
Bankruptcy  throughout  the  United  States,"  it  is  ordered, 
on  this  28th  day  of  November,  1898,  that  the  following  rules 
be  adopted  and  established  as  general  orders  in  bankruptcy, 
to  take  effect  on  the  first  Monday,  being  the  2d  day  of 
January/ 1899.  And  it  is  further  ordered  that  all  proceedings 
in  bankruptcy  had  before  that  day,  in  accordance  with  the 
act  last  aforesaid,  and  being  in  substantial  conformity 
either  with  the  provisions  of  these  general  orders,  or  else 
with  the  general  orders  established  by  this  court  under  the 
bankrupt  act  of  1867  and  with  any  general  rules  or  special 
orders  of  the  courts  in  bankruptcy,  stand  good;  subject, 
however,  to  such  further  regulation  by  rule  or  order  of  tjipse 
courts  as  may  be  necessary  or  proper  to  carry  into  force 
and  effect  the  bankrupt  act  of  1898  and  the  general  orders 
of  this  court. 

Rule  I — Docket 

The  clerk  shall  keep  a  docket,  in  which  the  cases  shall  be 
entered  and  numbered  in  the  order  in  which  they  are  com- 
menced. It  shall  contain  a  memorandum  of  the  filing  of 
the  petition  and  of  the  action  of  the  court  thereon,  of  the 
reference  of  the  case  to  the  referee,  and  of  the  transmission 
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by  him  to  the  clerk  of  his  certified  record  of  the  proceedings, 
with  the  dates  thereof,  and  a  memorandum  of  all  proceedings 
in  the  case  except  those  duly  entered  on  the  referee's  certi- 
fied record  aforesaid.  The  docket  shall  be  arranged  in  a 
manner  convenient  for  reference,  and  shall  at  all  times  be 
open  to  pubUc  inspection. 

Rule  II — Filing  of  Papers 

The  clerk  or  the  referee  shdll  indorse  on  each  paper  filed 
with  him  the  day  and  hour  of  filing,  and  a  brief  statement 
of  its  character. 

Rule  III — Process 

All  process,  summons,  and  subpoenas  shall  issue  out  of 
the  court,  under  the  seal  thereof,  and  be  tested  by  the  clerk; 
and  blanks,  with  the  signature  of  the  clerk  and*  seal  of  the 
court,  *may,  upon  application,  be  furnished  to  the  referees. 

Rule  IV — Conduct  of  Proceedings 

Proceedings  in  bankruptcy  may  be  conducted  by  the 
bankrupt  in  person  in  his  own  behalf,  or  by  a  petitioning  or 
opposing  creditor;  but  a  creditor  will  only  be  allowed  to 
manage  before  the  court  his  individual  interest.  Every 
party  may  appear  and  conduct  the  proceedings  by  attorney, 
who  shall  be  an  attorney  or  counsellor  authorized  to  practice 
in  the  Circuit  or  District  Court.  The  name  of  the  attorney 
or  counsellor,  with  his  place  of  business,  shall  be  entered 
upon  the  docket,  with  the  date  of  the  entry.  All  papers 
or  proceedings  offered  by  an  attorney  to  be  filed  shall  be 
indorsed  as  above  required,  and  orders  granted  on  motion 
shall  contain  the  name  of  the  party  or  attorney  making 
tRe  motion.  Notices  and  orders  which  are  not,  by  the  act 
or  by  these  general  orders,  required  to  be  served  on  the  party 
personally  may  be  served  upon  his  attorney. 

Rule  V — Frame  of  Petitions 

All  petitions  and  the  schedules  filed  therewith  shall  be 
printed  or  written  out   plainly,   without   abbreviation   or 
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interlineation,  except  where  such  abbreviation  and  inter- 
lineation may  be  for  the  purpose  of  reference. 

Rule  VI — Petitiana  in  Different  Districts 

In  case  two  or  more  petitions  shall  be  filed  against  the 
same  individual  in  different  districts,  the  first  hearing  shall 
be  had  in  the  district  in  which  the  debtor  has  his  domicil, 
and  the  petition  may  be  amended  by  inserting  an  allegation 
of  an  act  of  bankruptcy  committed  at  an  earlier  date  than 
that  first  alleged,  if  such  earlier  act  is  charged  in  either  of 
the  other  petitions;  and  in  case  of  two  or  more  petitions 
against  the  same  partnership  in  different  courts,  each 
having  jurisdiction  over  the  case,  the  petition  first  filed 
shall  be  first  heard,  and  may  be  amended  by  the  insertion 
of  an  allegation  of  an  earlier  act  of  bankruptcy  than  that 
first  alleged,  if  such  earlier  act  is  charged  in  either  of  the 
other  petitions;  and,  in  either  case,  the  proceedings  upon 
the  other  petitions  may  be  stayed  until  an  adjudication 
is  made  upon  the  petition  first  heard;  and  the  court  which 
makes  the  first  adjudication  of  bankruptcy  shall  retain 
jurisdiction  over  all  proceedings  therein  until  the  same 
shall  be  closed.  In  case  two  or  more  petitions  shall  be 
filed  in  different  districts  by  different  members  of  the  same 
partnership  for  an  adjudication  of  the  bankruptcy  of  said 
partnership,  the  court  in  which  the  petition  is  first  filed, 
having  jurisdiction,  shall  take  and  retain  jurisdiction  over 
all  proceedings  in  such  bankruptcy  until  the'  same  shall  be 
closed;  and  if  such  petitions  shall  be  filed  in  the  same  district, 
action  shall  be  first  had  upon  the  one  first  filed.  But  the 
court  so  retaining  jurisdiction  shall,  if  satisfied  that  it  is 
for  the  greatest  convenience  of  parties  in  interest  that 
another  of  said  coiuts  should  proceed  with  the  cases,  order 
them  to  be  transferred  to  that  court. 

Rule  VII — Priority  of  Petitions 

Whenever  two  or  more  petitions  shall  be  filed  by  creditors 
against  a  common  debtor,  alleging  separate  acts  of  bank- 
ruptcy committed  by  said  debtor  on  different  days  within 
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four  months  prior  to  the  filing  of  said  petitions,  and  the 
debtor  shall  appear  and  show  cause  against  an  adjudication 
of  bankruptcy  against  him  on  the  petitions,  that  petition 
shall  be  first  heard  and  tried  which  alleges  the  commission 
of  the  earliest  act  of  bankruptcy;  and  in  case  the  several 
acts  of  bankruptcy  are  alleged  in  the  different  petitions 
to  have  been  committed  on  the  same  day,  the  court  before 
which  the  same  are  pending  may  order  them  to  be  consoli- 
dated, and  proceed  to  a  hearing  as  upon  one  petition;  and 
if  an  adjudication  of  bankruptcy  be  made .  upon  either 
petition,  or  for  the  commission  of  a  single  act  of  bankruptcy, 
it  shall  not  be  necessary  to  proceed  to  a  hearing  upon  the 
remaining  petitions,  unless  proceedings  be  taken  by  the 
debtor  for  the  purpose  of  causing  such  adjudication  to  be 
annulled  or  vacated. 

Rule  VIII — Proceedings  in  Partnership 'Cases 

Any  member  of  a  partnership,  who  refuses  to  join  in  a 
petition  to  have  the  partnership  declared  bankrupt,  shall 
be  entitled  to  resist  the  prayer  of  the  petition  in  the  same 
manner  as  if  the  petition  had  been  filed  by  a  creditor  of 
the  partnership,  and  notice  of  the  filing  of  the  petition  shall 
be  given  to  him  in  the  same  manner  as  provided  by  law  and 
by  these  rules  in  the  case  of  a  debtor  petitioned  against; 
and  he  shall  have  the  right  to  appear  at  the  time  fixed  by 
the  court  for  the  hearing  of  the  petition,  and  to  make  proof, 
if  he  can,  that  the  partnership  is  not  insolvent  or  has  not 
committed  an  act  of  bankruptcy,  and  to  make  all  defenses 
which  any  debtor  proceeded  against  is  entitled  to  take  by 
the  provisions  of  the  act;  and  in  case  an  adjudication  of 
bankruptcy  is  made  upon  the  petition,  such  partner  shall 
be  required  to  file  a  schedule  of  his  debts  and  an  inventory 
of  his  property  in  the  same  manner  as  is  required  by  the  act 
in  cases  of  debtors  against  whom  adjudication  of  bank- 
ruptcy shall  be  made. 

Rule  IX — Schedule  in  Involuntary  Bankruptcy 

In  all  cases  of  involuntary  bankruptcy  in  which  the 
bankrupt  is  absent  or  cannot  be  found,  it  shall  be  the  dutv 
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of  the  petitioning  creditor  to  file,  within  five  days  after  the 
date  of  the  adjudication,  a  schedule  giving  the  names  and 
places  of  residence  of  all  the  creditors  of  the  bankrupt, 
according  to  the  best  information  of  the  petitioning  creditor. 
If  the  debtor  is  found,  and  is  served  with  notice  to  furnish 
a  schedule  of  his  creditors  and  fails  to  do  so,  the  petitioning 
creditor  may  apply  for  an  attachment  against  the  debtor, 
or  may  himself  furnish  such  schedule  as  aforesaid. 

Rule  X — Indemnity  for  Expenses 

Before  incurring  any  expense  in  publishing  or  mailing 
notices,  or  in  traveling,  or  in  procuring  the  attendance  of 
witnesses,  or  in  perpetuating  testimony,  the  clerk,  marshal, 
or  referee  may  require,  from  the  bankrupt  or  other  person 
in  whose  behalf  the  duty  is  to  be  performed,  indemnity  for 
such  expense.  Money  advanced  for  this  purpose  by  the 
bankrupt  or  other  person  shall  be  repaid  him  out  of  the 
estate  as  part  of  the  cost  of  administering  the  same. 

*  Rule  XI — Amendments 

The  court  may  allow  amendments  to  the  petition  and 
schedules  on  application  of  the  petitioner.  Amendments 
shall  be  printed  or  written,  signed  and  verified,  like  original 
petitions  and  schedules.  If  amendments  are  made  to 
separate  schedules,  the  same  must  be  made  separately,* 
with  proper  references.  In  the  application  for  leave  to 
amend,  the  petitioner  shall  state  the  cause  of  the  error  in 
the  paper  originally  filed. 

Rule  XII — Duties  of  Referee 

(1)  The  order  referring  a  case  to  a  referee  shall  name  a 
day  upon  which  the  bankrupt  shall  attend  before  the 
referee;  and  from  that  day  the  bankrupt  shall  be  subject 
to  the  orders  of  the  court  in  all  matters  relating  to  his 
bankruptcy,  and  may  receive  from  the  referee  a  protection 
against  arrest,  to  continue  until  the  final  adjudication  on 
his  application  for  a  discharge,  unless  suspended  or  vacated 
by  order  of  the  court,  A  copy  of  the  order  shall  forthwith 
89 
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be  sent  by  mail  to  the  referee  or  be  delivered  to  him  per- 
sonally by  the  clerk  or  other  officer  of  the  court.  And  there- 
after all  the  proceedings,  except  such  as  are  required  by  the 
act  or  by  these  general  orders  to  be  had  before  the  judge, 
shall  be  had  before  the  referee. 

(2)  The  time  when  and  the  place  where  the  referees  shall 
act  upon  the  matters  arising  imder  the  several  cases  referred 
to  them  shall  be  fixed  by  special  order  of  the  judge,  or  by 
the  referee;  and  at  such  times  and  places  the  referees  may 
perform  the  duties  which  they  are  empowered  by  the  act 
to  perform. 

(3)  Applications  for  a  discharge,  or  for  the  approval 
of  a  composition,  or  for  an  injunction  to  stay  proceedings 
of  a  court  or  officer  of  the  United  States  or  of  a  State,  shall 
be  heard  and  decided  by  the  judge.  But  he  may  refer  such 
an  application,  or  any  specified  issue  arising  thereon  to  the 
referee  to  ascertain  and  report  the  facts. 


Rule  XIII — AppointmerU  and  Removal  of  Trustee 

The  appointment  of  a  trustee  by  the  creditors  shall  be 
subject  to  be  approved  or  disapproved  by  the  referee  or 
by  the  judge;  and  he  shall  be  removable  by  the  judge  only. 

Rule  XIV — No  Official  or  General  Trustee 

No  official  trustee  shall  be  appointed  by  the  court,  nor 
any  general  trustee  to  act  in  classes  of  cases. 

Rule  XV — Trustee  not  Appointed  in  Certain  Cases 

If  the  schedule  of  a  voluntary  bankrupt  discloses  no 
assets,  and  if  no  creditor  appears  at  the  first  meeting,  the 
court  may,  by  order  setting  out  the  facts,  direct  that  no 
trustee  be  appointed;  but  at  any  time  thereafter  a  trustee 
may  be  appointed,  if  the  court  shall  deem  it  desirable. 
If  no  trustee  is  appointed  as  aforesaid,  the  court  may  order 
that  no  meeting  of  the  creditors  other  than  the  first  meeting 
shall  be  called. 
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Rule  XVI — Notice  to  Trustee  of  his  Appointmem 

It  shall  be  the  duty  of  the  referee,  immediately  upon  the 
appointment  and  approval  of  the  trustee,  to  notify  him  in 
person  or  by  mail  of  his  appointment;  and  the  notice  shall 
require  the  trustee  forthwith  to  notify  the  referee  of  his 
acceptance  or  rejection  of  the  trust,  and  shall  contain  a 
statement  of  the  penpal  simi  of  the  trustee's  bond. 

Rule  XVII — Duties  of  Trustee 

The  trustee  shall,  immediately  upon  entering  upon  his 
duties,  prepare  a  complete  inventory  of  all  the  property 
of  the  bankrupt  that  comes  into  his  possession.  The  trustee 
shall  make  report  to  the  court,  within  twenty  days  after 
receiving  the  notice  of  his  appointment,  of  the  articles  set 
off  to  the  bankrupt  by  him,  according  to  the  provisions 
of  the  forty-seventh  section  of  the  act  with  the  estimated 
value  of  each  article,  and  any  creditor  may  take  exceptions 
to  the  determination  of  the  trustee  within  twenty  days 
after  the  filing  of  the  report.  The  referee  may  require  the 
exceptions  to  be  argued  before  him,  and  shall  certify  them 
to  the  court  for  final  determination  at  the  request  of  either 
party.  In  case  the  trustee  shall  neglect  to  file  any  report 
or  statement  which  it  is  made  his  duty  to  file  or  make  by 
the  act,  or  by  any  general  order  in  bankruptcy,  within 
five  days  after  the  same  shall  be  due,  it  shall  be  the  duty 
of  the  referee  to  make  an  order  requiring  the  trustee  to  show 
cause  before  the  judge,  at  a  specified  time  in  the  order, 
why  he  should  not  be  removed  from  office.  The  referee  shall 
cause  a  copy  of  the  order  to  be  served  upon  the  trustee  at 
least  seven  days  before  the  time  fixed  for  the  hearing,  and 
proof  of  the  service  thereof  to  be  delivered  to  the  clerk. 
All  accounts  of  trustees  shall  be  referred  as  of  course  to  the 
referee  for  audit,  unless  otherwise  specially  ordered  by  the 
court. 

Rule  XVIII— Safe  of  Property 

(1)  All  sales  shall  be  by  public  auction  unless  otherwise 
ordered  by  the  court. 

(2)  Upon  application  to  the  court,  and  for  good  cause 
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shown,  the  trustee  may  be  authorized  to  sell  any  specified 
portion  of  the  bankrupt's  estate  at  private  sale;  in  which 
case  he  shall  keep  an  accurate  account  of  each  article  sold, 
and  the  price  received  therefor,  and  to  whom  sold,  which 
account  he  shall  file  at  once  with  the  referee. 

(3)  Upon  petition  by  a  bankrupt,  creditor,  receiver,  or 
trustee,  setting  forth  that  a  part  or  the  whole  of  the  bankrupt's 
estate  is  perishable,  the  nature  and  location  of  such  perishable 
estate,  and  that  there  will  be  loss  if  the  same  is  not  sold 
immediately,  the  court,  if  satisfied  of  the  facts  stated  and 
that  the  sale  is  required  in  the  interest  of  the  estate,  may 
order  the  same  to  be  sold,  with  or  without  notice  to  the 
creditors,  and  the  proceeds  to  be  deposited  in  court. 

Rule  XIX — Accounts  of  Marshal 

The  marshal  shall  make  return,  under  oath,  of  his  actual 
and  necessary  expenses  in  the  service  of  every  warrant 
addressed  to  him,  and  for  custody  of  property,  and  other 
services,  and  other  actual  and  necessary  expenses  paid  by 
him  with  vouchers  therefor  whenever  practicable,  and  also 
with  a  statement  that  the  amounts  charged  by  him  are  just 
and  reasonable. 

Rule  XX — Papers  Filed  after  Reference 

Proofs  of  claims  and  other  papers  filed  subsequently  to 
the  reference,  except  such  as  call  for  action  by  the  judge, 
may  be  filed  either  with  the  referee  or  with  the  clerk. 

Rule  IDil— Proof  of  Debts 

(1)  Depositions  to  prove  claims  against  a  bankrupt's 
estate  shall  be  correctly  entitled  in  the  court  and  in  the  cause. 
When  made  to  prove  a  debt  due  to  a  partnership,  it  must 
appear  on  oath  that  the  deponent  is  a  member  of  the  part- 
nership; when  made  by  an  agent,  the  reason  the  deposition 
is  not  made  by  the  claimant  in  person  must  be  stated; 
and  when  made  to  prove  a  debt  due  to  a  corporation,  the 
deposition  shall  be  made  by  the  treasurer,  or,  if  the  corpora- 
tion has  no  treasurer,  by  the  officer  whose  duties  most  nearly 
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correspond  to  those  of  -treasurer.  Depositions  to  prove 
debts  existing  in  open  account  shall  state  when  the  debt 
became  or  will  become  due;  and  if  it  consists  of  items  ma- 
turing at  different  dates  the  average  due  date  shall  be  stated, 
in  default  of  which  it  shall  not  be  necessary  to  compute 
interest  upon  it.  All  such  depositions  shall  contain  an 
averment  that  no  note  has  been  received  for  such  account, 
nor  any  judgment  rendered  thereon.  Proofs  of  debt  re- 
ceived by  any  trustee  shall  be  delivered  to  the  referee  to 
whom  the  cause  is  referred. 

(2)  Any  creditor  may  file  with  the  referee  a  request  that 
all  notices  to  which  he  may  be  entitled  shall  be  addressed 
to  him  at  any  place,  to  be  designated  by  the  post  office  box 
or  street  number,  as  he  may  appoint;  and  thereafter,  and 
until  some  other  designation  shall  be  made  by  such  creditor, 
all  notices  shall  be  so  addressed;  and  in  other  cases  notices 
shall  be  addressed  as  specified  in  the  proof  of  debt. 

(3)  Claims  which  have  been  assigned  before  proof  shall  be 
supported  by  a  deposition  of  the  owner  at  the  time  of  the 
commencement  of  proceedings,  setting  forth  the  true  con- 
sideration of  the  debt  and  that  it  is  entirely  unsecured,  or 
if  secured,  the  security,  as  is  required  in  proving  seciuied 
claims.  Upon  the  filing  of  satisfactofy  proof  of  the  assign- 
ment of  a  claim  proved  and  entered  on  the  referee's  docket, 
the  referee  shall  immediately  give  notice  by  mail  to  the 
original  claimant  of  the  filing  of  such  proof  of  assignment; 
and  if  no  objection  be  entered  within  ten  days,  or  within 
further  time  allowed  by  the  referee,  he  shall  make  an  order 
subrogating  the  assignee  to  the  original  claimant.  If  ob- 
jection be  made,  he  shall  proceed  to  hear  and  determine 
the  matter. 

(4)  The  claims  of  persons  contingently  liable  for  the 
bankrupt  may  be  proved  in  the  name  of  the  creditor  when 
known  by  the  party  contingently  liable.  When  the  name 
of  the  creditor  is  unknown,  such  claim  may  be  proved  in 
the  name  of  the  party  contingently  liable;  but  no  dividend 
shall  be  paid  upon  such  claim,  except  upon  satisfactory 
proof  that  it  will  diminish  pro  tanto  the  original  debt. 

(5)  The  execution  of  any  letter  of  attorney  to  represent 
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a  creditor,  or  of  an  assignment  o£  claim  after  proof,  may 
be  proved  or  acknowledged  before  a  referee,  or  a  United 
States  commissioner,  or  a  notary  public.  When  executed 
on  behalf  of  a  partnership  or  of  a  corporation,  the  person 
executing  the  instrument  shall  make  oath  that  he  is  a  mem- 
ber of  the  partnership,  or  a  duly  authorized  officer  of  the 
corporation  on  whose  behalf  he  acts.  When  the  person 
executing  is  not  personally  known  to  the  officer  taking  the 
proof  or  acknowledgment,  his  identity  shall  be  established 
by  satisfactory  proof. 

(6)  When  the  trustee  or  any  creditor  shall  desire  the  re- 
examination of  any  claim  filed  against  the  bankrupt's 
estate,  he  may  apply  by  petition  to  the  referee  to  whom  the 
case  is  referred  for  an  order  for  such  re-examination,  and 
thereupon  the  referee  shall  make  an  order  fixing  a  time  for 
hearing  the  petition,  of  which  due  notice  shall  be  ^ven  by 
mail  addressed  to  the  creditor.  At  the  time  appointed  the 
referee  shall  'take  the  examination  of  the  creditor,  and  of 
any  witnesses  that  may  be  called  by  either  party,  and  if  it 
shall  appear  from  such  examination  that  the  claim  ought 
to  be  expunged  or  diminished,  the  referee  may  order  ac- 
cordingly. 

Rule  XXII — Taking  of  Testimony 

The  examination  of  witnesses  before  the  referee  may  be 
conducted  by  the  party  in  person  or  by  his  counsel  or  at- 
torney, and  the  witnesses  shall  be  subject  to  examination 
and  cross-examination,  which  shall  be  had  in  conformity 
with  the  mode  now  adopted  in  courts  of  law.  A  deposition 
taken  upon  an  examination  before  a  referee  shall  be  taken 
down  in  writing  by  him,  or  under  his  direction,  in  the  form 
of  narrative,  unless  he  determines  that  the  examination 
shall  be  by  question  and  answer.  When  completed  it  shall 
be  read  over  to  the  witness  and  signed  by  him  in  the  presence 
of  the  referee.  The  referee  shall  note  upon  the  deposition 
any  question  objected  to,  with  his  decision  thereon;  and  the 
court  shall  have  power  to  deal  with  the  costs  of  incompe- 
tent, immaterial,  or  irrelevant  depositions,  or  parts  of  them, 
as  may  be  just. 
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Rule  XXIII — Orders  of  Referee 

In  all  orders  made  by  a  referee,  it  shall  be  recited,  according 
as  the  fact  may  be,  that  notice  was  given  and  the  manner 
thereof;  or  that  the  order  was  made  by  consent;  or  that 
no  adverse  interest  was  represented  at  the  hearing;  or  that 
the  order  was  made  after  hearing  adverse  interests. 

Rule  XXIV — Transmission  of  Proved  Claims  to  Clerk 

The  referee  shall  forthwith  transmit  to  the  clerk  a  list 
of  the  claims  proved  against  an  estate,  with  the  names  and 
addresses  of  the  proving  creditors. 

Rule  XXV — Special  Meeting  of  Creditors 

Whenever,  by  reason  of  a  vacancy  in  the  ofRce  of  trustee, 
or  for  any  other  cause,  it  becomes  necessary  to  call  a  special 
meeting  of  the  creditors  in  order  to  carry  out  the  purposes 
of  the  act,  the  court  may  call  such  a  meeting,  specifying 
in  the  notice  the  purpose  for  which  it  is  called. 

Rule  XXVI — Accounts  of  Referee 

Every  referee  shall  keep  an  accurate  account  of  his 
traveUng  and  incidental  expenses,  and  of  those  of  any  clerk 
or  other  officer  attending  him  in  the  performance  of  his 
duties  in  any  case  which  may  be  referred  to  him;  and  shall 
make  return  of  the  same  under  oath  to  the  judge,  with 
proper  vouchers  when  vouchers  can  be  procured,  on  the 
first  Tuesday  in  each  month. 

Rule  XXVII — Review  by  Judge 

When  a  bankrupt,  creditor,  trustee,  or  other  person  shall 
desire  a  review  by  the  judge  of  any  order  made  by  the 
referee,  he  shall  file  with  the  referee  his  petition  therefor, 
setting  out  the  error  complained  of;  and  the  referee  shall 
forthwith  certify  to  the  judge  the  question  presented,  a 
summary  of  the  evidence  relating  thereto,  and  the  finding 
and  order  of  the  referee  thereon. 
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Rule  XXVIII — Redemption  of  Property  and  Compounding 

of  Claims 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate 
of  a  bankrupt  to  redeem  and  discharge  any  mortgage  or 
other  pledge,  or  deposit  or  lien,  upon  any  property,  real  or 
personal,  or  to  relieve  said  property  from  any  conditional 
contract,  and  to  tender  performance  of  the  conditions 
thereof,  or  to  compound  and  settle  any  debts  or  other 
claims  due  or  belonging  to  the  estate  of  the  bankrupt,  the 
trustee,  or  the  bankrupt,  or  any  creditor  who  has  proved 
his  debt,  may  file  his  petition  therefor;  and  thereupon  the 
court  shall  appoint  a  suitable  time  and  place  for  the  hearing 
thereof,  notice  of  which  shall  be  given  as  the  court  shall 
direct,  so  that  all  creditors  and  other  persons  interested 
may  appear  and  show  cause,  if  any  they  have,  why  an  order 
should  not  be  passed  by  the  court  upon  the  petition  au- 
thorizing such  act  on  the  part  of  the  trustee. 

Rule  XXIX — Payment  of  Moneys  Deposited 

No  moneys  deposited  as  required  by  the  act  shall  be  drawn 
from  the  depository  unless  by  check  or  warrant  signed  by 
the  clerk  of  the  court,  or  by  a  trustee,  and  countersigned 
by  the  judge  of  the  court,  or  by  a  referee  designated  for 
that  purpose,  or  by  the  clerk  or  his  assistant  under  an  order 
made  by  the  judge,  stating  the  date,  the  sum,  and  the 
account  for  which  it  is  drawn;  and  an  entry  of  the  substance 
of  such  check  or  warrant,  with  the  date  thereof,  the  sum 
drawn  for,  and  the  account  for  which  it  is  drawn  shall  be 
forthwith  made  in  a  book  kept  for  that  purpose  by  the 
trustee  or  his  clerk;  and  all  checks  and  drafts  shall  be  en- 
tered in  the  order  of  time  in  which  they  are  drawn,  and  shall 
be  numbered  in  the  case  of  each  estate.  A  copy  of  this 
general  order  shall  be  furnished  to  the  depositor}',  and  also 
the  name  of  any  referee  or  clerk  authorized  to  countersign 
said  checks. 

Rule  XXX — Imprisoned  Debtor 

If,  at  the  time  of  preferring  his  petition,  the  debtor  shall 
be  imprisoned,  the  court,  upon  application,  may  order  him 
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to  be  produced  upon  habeas  corpus,  by  the  jailer  or  any 
oflScer  in  whose  custody  he  may  be,  before  the  referee,  for 
the  purpose  of  testifying  in  any  matter  relating  to  his 
bankruptcy;  and,  if  committed  after  the  filing  of  his  petition 
upon  process  in  any  civil  action  founded  upon  a  claim 
provable  in  bankruptcy,  the  court  may,  upon  like  application, 
discharge  him  from  such  imprisonment.  If  the  petitioner, 
during  the  pendency  of  the  proceedings  in  bankruptcy,  be 
arrested  or  imprisoned  upon  process  in  any  civil  action,  the 
District  Court,  upon,  his  application,  may  issue  a  writ  of 
habeas  corpus  to  bring  him  before  the  court  to  ascertain 
whether  such  process  has  been  issued  for  the  collection  of 
any  claim  provable  in  bankruptcy,  and  if  so  provable  he 
shall  be  discharged;  if  not,  he  shall  be  remanded  to  the 
custody  in  which  he  may  lawfully  be.  Before  granting  the 
order  for  discharge  the  court  shall  cause  notice  to  be  served 
upon  the  creditor  or  his  attorney,  so  as  to  give  him  an 
opportunity  of  appearing  and  being  heard  before  the  grant- 
ing of  the  order. 

Rule  XXXI — Petition  for  Discharge 

The  petition  of  a  bankrupt  for  a  discharge  shall  state 
concisely,  in  accordance  with  the  provisions  of  the  act  and 
the  orders  of  the  court,  the  proceedings  in  the  case  and  the 
acts  of  the  bankrupt. 

Rule  XXXII — Opposition  to  Discharge  or  Composition 

A  creditor  opposing  the  application  of  a  bankrupt  for  his 
discharge,  or  for  the  confirmation  of  a  composition,  shall 
enter  his  appearance  in  opposition  thereto  on  the  day  when 
the  creditors  are  required  to  show  cause,  and  shall  file  a 
specification  in  writing  of  the  grounds  of  his  opposition 
within  ten  days  thereafter,  unless  the  time  shall  be  enlarged 
by  special  order  of  the  judge. 

Rule  XXXIII — Arbitration 

Whenever  a  trustee  shall  make  application  to  the  court 
for  authority  to  submit  a  controversy  arising  in  the  settle- 
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ment  of  a  demand  against  a  bankrupt's  estate,  or  for  a  debt 
due  to  it,  to  the  determination  of  arbitrators  or  for  authority 
to  compound  and  settle  such  controversy  by  agreement 
with  the  other  party,  the  application  shall  clearly  and  dis- 
tinctly set  forth  the  subject-matter  of  the  controversy, 
and  the  reasons  why  the  trustee  thinks  it  proper  and  most 
for  the  interest  of  the  estate  that  the  controversy  should 
be  settled  by  arbitration  or  otherwise. 

Rule  XXXIV — Costs  in  Contested  Adjudications 

In  cases  of  involuntary  bankruptcy,  when  the  debtor 
resists  an  adjudication,  and  the  court,  after  hearing,  adjudges 
the  debtor  a  bankrupt,  the  petitioning  creditor  shall  recover, 
and  be  paid  out  of  the  estate,  the  same  costs  that  are  allowed 
to  a  party  recovering  in  a  suit  in  equity;  and  if  the  petition 
is  dismissed,  the  debtor  shall  recover  like  costs  against  the 
petitioner. 

Rule  XXXV — Compensation  of  Clerks,  RefereeSy  and 

Trustees 

(1)  The  fees  allowed  by  the  act  to  clerks  shall  be  in  full 
compensation  for  all  services  performed  by  them  in  regard 
to  filing  petitions  or  other  papers  required  by  the  act  to  be 
filed  with  them,  or  in  certifying  or  delivering  papers  or 
copies  of  records  to  referees  or  other  officers,  or  in  receiving 
or  paying  out  money;  but  shall  not  include  copies  furnished 
to  other  persons,  or  expenses  necessarily  incurred  in  pub- 
lishing or  mailing  notices  or  other  papers. 

(2)  The  compensation  of  referees,  prescribed  by  the  act, 
shall  be  in  full  compensation  for  all  services  performed  by 
them  under  the  act,  or  under  these  general  orders;  but  shall 
not  include  expenses  necessarily  incurred  by  them  in  pub- 
lishing or  mailing  notices,  in  traveling,  or  in  perpetuating 
testimony,  or  other  expenses  necessarily  incurred  in  the 
performance  of  their  duties  under  the  act,  and  allowed  by 
special  order  of  the  judge. 

(3)  The  compensation  allowed  to  trustees  by  the  act  shall 
be  in  full  compensation  for  the  services  performed  by  them; 
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but  shall  not  include  expenses  necessarily  incurred  in  the 
performance  of  their  duties  and  allowed  upon  the  settlement 
of  their  accounts. 

(4)  In  any  case  in  which  the  fees  of  the  clerk,  referee, 
and  trustee  are  not  required  by  the  act  to  be  paid  by  a 
debtor  before  filing  his  petition  to  be  adjudged  a  bankrupt, 
the  judge,  at  any  time  during  the  pendency  of  the  pro- 
ceedings in  bankruptcy,  may  order  those  fees  to  be  paid  out 
of  the  estate;  or  may,  after  notice  to  the  bankrupt,  and 
satisfactory  proof  that  he  then  has  or  can  obtain  the  money 
with  which  to  pay  those  fees,  order  him  to  pay  them  within 
a  time  specified,  and,  if  he  fails  to  do  so,  may  order  his  pe- 
tition to  be  dismissed.  He  may  also,  pending  such  pro- 
ceedings, both  in  voluntary  and  involuntary  cases,  order  the 
commissions  of  referees  and  trustees  to  be  paid  immediately 
after  such  commissions  accrue  and  are  earned. 

Rule  XXXVI— Appeals 

(1)  Appeals  from  a  court  of  bankruptcy  to  a  Circuit  Court 
of  Appeals,  or  to  the  Supreme  Court  of  a  Territory,  shall  be 
allowed  by  a  judge  of  the  court  appealed  from  or  of  the 
court  appealed  to,  and  shall  be  regulated,  except  as  other- 
wise provided  in  the  act,  by  the  rules  governing  appeals 
in  equity  in  the  courts  of  the  United  States. 

(2)  Appeals  under  the  act  to  the  Supreme  Court  of  the 
United  States  from  a  Circuit  Court  of  Appeals,  or  from  the 
Supreme  Court  of  a  Territory,  or  from  the  Supreme  Court  of 
the  District  of  Columbia,  or  from  any  court  of  bankruptcy 
whatever,  shall  be  taken  within  thirty  days  after  the  judg- 
ment or  decree  and  shall  be  allowed  by  a  judge  of  the  court 
appealed  from,  or  by  a  justice  of  the  Supreme  Court  of  the 
United  States. 

(3)  In  every  case  in  which  either  party  is  entitled  by  the 
act  to  take  an  appeal  to  the  Supreme  Court  of  the  United 
States,  the  court  from  which  the  appeal  lies  shall,  at  or 
before  the  time  of  entering  its  judgment  or  decree,  make 
and  file  a  finding  of  the  facts,  and  its  conclusions  of  law 
thereon,  stated  separately;  and  the  record  transmitted  to 
the  Supreme  Court  of  the  United  States  on  such  an  appeal 


620        GENERAL  ORDERS  IN  BANKRUPTCT 

shall  consist  only  of  the  pleadings,  the  judgment  or  decree, 
the  finding  of  facts,  and  the  conclusions  of  law. 

Rule  XXXVII — General  Promsions 

In  proceedings  in  equity,  instituted  for  the  purpose  of 
carrying  into  effect  the  provisions  of  the  act  or  for  enforcing 
the  rights  and  remedies  given  by  it,  the  rules  of  equity 
practice  established  by  the  Supreme  Court  of  the  United 
States  shall  be  followed  as  nearly  as  may  be.  In  proceedings 
at  law,  instituted  for  the  same  purpose,  the  practice  and  pro- 
cedure in  cases  at  law  shall  be  followed  as  nearly  as  may  be. 
But  the  judge  may,  by  special  order  in  any  case,  vary  the 
time  allowed  for  return  of  process,  for  appearance  and  plead- 
ing, and  for  taking  testimony  and  publication,  and  may 
otherwise  modify  the  rules  for  the  preparation  of  any  par- 
ticular case  so  as  to  facilitate  a  speedy  hearing. 

Rule  XXXVIII— Fotttw 

The  several  forms  annexed  to  these  general  orders  shall 
be  observed  and  used,  with  such  alterations  as  may  be 
necessary  to  suit  the  circumstances  of  any  particular  case. 
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Act  approved  July  1,  1808,  vol.  30,  Stat.  L,  663. 

SECS.  24,  25  OF  BANKRUPTCY  ACT 

Sec.  24.  Jurisdiction  of  Appellate  Courts. — (a)  The 
Supreme  Court  of  the  United  States,  the  circuit  courts  of 
appeals  of  the  United  States,  and  the  Supreme  Courts  of  the 
Territories,  in  vacation  in  chambers  and  during  their  re- 
spective terms,  as  now  or  as  they  may  be  hereafter  held, 
are  hereby  invested  with  appellate  jurisdiction  of  contro- 
versies arising  in  bankruptcy  proceedings  from  the  courts 
of  bankruptcy  from  which  they  have  appellate  jurisdiction 
in  other  cases.  The  Supreme  Court  of  the  United  States 
shall  exercise  a  like  jurisdiction  from  courts  of  bankruptcy 
not  within  any  organized  circuit  of  the  United  States  and 
from  the  Supreme  Court  of  the  District  of  Columbia. 

(6)  The  several  Circuit  Courts  of  Appeal  shall  have  juris- 
diction in  equity,  either  interlocutory  or  final,  to  super- 
intend and  revise  in  matter  ot  law  the  proceedings  of  the 
several  inferior  courts  of  bankruptcy  within  their  jurisdiction. 
Such  power  shall  be  exercised  on  due  notice  and  petition  by 
any  party  aggrieved. 

Sec.  25.  Appeals  and  Writs  of  Error. — (a)  That  ap- 
peals, as  in  equity  cases,  may  be  taken  in  bankruptcy  pro- 
ceedings from  the  courts  of  bankruptcy  to  the  Circuit  Court 
of  Appeals  of  the  United  States,  and  to  the  Supreme  Court 
of  the  Territories,  in  the  following  cases,  to-wit:  (1)  from  a 
judgment  adjudging  or  refusing  to  adjudge  the  defendant 
a  bankrupt;  (2)  from  a  judgment  granting  or  denying  a 
discharge;  and  (3)  from  a  judgment  allowing  or  rejecting 
a  debt  or  claim  of  five  hundred  dollars  or  over.  Such  appeal 
shall  be  taken  within  ten  days  after  the  judgment  appealed 
from  has  been  rendered,  and  may  be  heard  and  determined 
by  the  appellate  court  in  term  or  vacation,  as  the  case 
may  be. 
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(6)  From  any  final  decision  of  a  Court  of  Appeals,  allowing 
or  rejecting  a  claim  under  this  act,  an  appeal  may  be  had 
under  such  rules  and  within  such  time  as  may  be  prescribed 
by  the  Supreme  Court  of  the  United  States  in  the  fol- 
lowing cases  and  no  other: 

(1)  Where  the  amount  in  controversy  exceeds  the  sum  of 
two  thousand  dollars,  and  the  question  involved  is  one  which 
might  have  been  taken  on  appeal  or  writ  of  error  from  the 
highest  court  of  a  State  to  the  Supreme  Court  of  the  United 
States;  or 

(2)  Where  some  justice  of  the  Supreme  Court  of  the 
United  States  shall  certify  that  in  his  opinion  the  deter- 
mination of  the  question  or  questions  involved  in  the  al- 
lowance or  rejection  of  such  claim  is  essential  to  a  uniform 
construction  of  this  act  throughout  the  United  States. 

(c)  Trustees  shall  not  be  required  to  give  bond  when  they 
take  appeals  or  sue  out  writs  of  error. 

(d)  Controversies  may  be  certified  to  the  Supreme  Court 
of  the  United  States  from  other  courts  of  the  United  States, 
and  the  former  court  may  exercise  jurisdiction  thereof  and 
issue  writs  of  certiorari  pursuant  to  the  provisiolw  of  the 
United  States  laws  now  in  force  or  such  as  may  be  hereafter 
enacted. 
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JUDICIARY  ACTS 


JUDICIARY  ACT  OF  SEPT.  24, 1789,  AND  THE  AMEND- 
MENT OF  MARCH  2,  1793 

An  Act  to  establish  the  Judicial  Courts  of  the  United  States 

[Sec.  1.]  Be  it  enacted,  etc.  That  the  Supreme  Court  of 
the  United  States  shall  consist  of  a  chief  justice,  and  five 
associate  justices,  and  four  of  whom  shall  be  a  quorum,  and 
shall  hold  annually,  at  the  seat  of  government,  two  sessions, 
the  one  commencing  the  first  Monday  of  February,  and  the 
other  the  first  Monday  of  August.  That  the  associate  jus- 
tices shall  have  precedence  according  to  the  date  of  their 
commissions,  or,  when  the  commissions  of  two  or  more  of 
them  bear  date  on  the  same  day,  according  to  their  respec- 
tive ages. 

Sec.  2.  That  the  United  States  shall  be,  and  they  hereby 
are,  divided  into  thirteen  districts,  to  be  limited  and  called  as 
follows,  to  wit:  one  to  consist  of  that  part  of  the  State  of 
Massachusetts,  which  lies  easterly  of  the  State  of  New  Hamp- 
shire, and  to  be  called  Maine  district ;  one  to  consist  of  the 
State  of  New  Hampshire,  and  to  be  called  New  Hampshire 
district;  one  to  consist  of  the  remaining  part  of  the  State  of 
Massachusetts,  and  to  be  called  Massachusetts  district;  one 
to  consist  of  the  State  of  Connecticut,  and  to  be  called  Con- 
necticut district;  one  to  consist  of  the  State  of  New  York, 
and  to  be  called  New  York  district;  one  to  consist  of  the 
State  of  New  Jersey,  and  to  be  called  New  Jersey  district; 
one  to  consist  of  the  State  of  Pennsylvania,  and  to  be  called 
Pennsylvania  district;  one  to  consist  of  the  State  of  Delaware, 
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and  to  be  called  Delaware  district;  one  to  consist  of  the 
State  of  Maryland,  and  to  be  called  Maryland  district;  one 
to  consist  of  the  State  of  Virginia,  except  that  part  called 
the  district  of  Kentucky,  and  to  be  called  Virginia  district; 
one  to  consist  of  the  remaining  part  of  the  State  of  Virginia, 
and  to  be  called  Kentucky  district;  one  to  consist  of  the  State 
of  South  Carolina,  and  to  be  called  South  Carolina  district; 
and  one  to  consist  of  the  State  of  Georgia,  and  to  be  called 
Georgia  district. 

Sec.  3.  That  there  be  a  court  called  a  District  Court,  in 
each  of  the  aforementioned  districts,  to  consist  of  one  judge, 
who  shall  reside  in  the  district  for  which  he  is  appointed, 
and  shall  be  called  a  district  judge,  and  shall  hold  annually 
four  sessions,  the  first  of  which  to  commence  as  follows, 
to  wit:  in  the  districts  of  New  York  and  of  New  Jersey  on 
the  first,  in  the  district  of  Pennsylvania  on  the  second,  in 
the  district  of  Connecticut  on  the  third,  and  in  the  district 
of  Delaware  on  the  fourth,  Tuesdays  of  November  next; 
in  the  districts  of  Massachusetts,  of  Maine,  and  of  Maryland, 
on  the  first,  in  the  district  of  Georgia  on  the  second,  and 
in  the  districts  of  New  Hampshire,  of  Virginia,  and  of  Ken- 
tucky, on  the  third,  Tuesdays  of  December  next;  and  the 
other  three  sessions,  progressively,  in  the  respective  districts, 
on  the  like  Tuesdays  of  every  third  calendar  month  after- 
wards; and  in  the  district  of  South  Carolina,  on  the  third 
Monday  in  March  and  September,  the  first  Monda}*^  in  July, 
and  the  second  Monday  in  December,  of  each  and  every 
year,  commencing  in  December  next;  and  that  the  district 
judgQ  shall  have  power  to  hold  special  courts  at  his  dis- 
cretion. That  the  stated  District  Court  shall  be  held  at  the 
places  following,  to  wit:  (Here  follows  a  list  of  places  where 
the  District  Court  was  directed  to  be  held.)  And  that  the 
special  court  shall  be  held  at  the  same  place,  in  each  district, 
as  the  stated  courts,  or  in  districts  that  have  two,  at  either 
of  them,  in  the  discretion  of  the  judge,  or  at  such  other  place, 
in  the  district,  as  the  nature  of  the  business  and  his  discre- 
tion shall  direct.  And  that,  in  the  districts  that  have  but 
one  place  for  holding  the  District  Court,  the  records  thereof 
shall   be   kept   at   that   place;  and  in  districts  that  have 
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two,  at  that  place  in  each  district  which  the  judge  shall  ap- 
point. 

Sec.  4.  That  the  before-mentioned  districts,  except  those 
of  Maine  and  Kentucky,  shall  be  divided  into  three  circuits, 
and  be  called  the  Eastern,  the  Middle,  and  the  Southern 
Circuits.  That  the  Eastern  Circuit  shall  consist  of  the  dis- 
tricts of  New  Hampshire,  Massachusetts,  Connecticut,  and 
New  York;  that  the  Middle  Circuit  shall  consist  of  the  dis- 
tricts of  New  Jersey,  Pennsylvania,  Delaware,  Maryland, 
and  Virginia;  and  that  the  Southern  Circuit  shall  consist  of 
the  districts  of  South  Carolina  and  Georgia;  and  that  there 
shall  be  held  annually  in  each  district  of  said  circuits,  two 
courts,  which  shall  be  called  Circuit  Courts,  and  shall  consist 
of  any  two  justices  of  the  Supreme  Court,  and  the  district 
judge  of  such  districts,  any  two  of  whom  shall  constitute  a 
quorum:  Provided,  that  no  district  judges  shall  give  a  vote 
in  any  case  of  appeal,  or  error,  from  his  own  decision;  but 
may  assign  the  reasons  of  such  his  decision. 

Sec.  5.  That  the  first  session  of  the  said  Circuit  Court,  in 
the  several  districts,  shall  commence  at  the  times  following, 
to  wit:  (Here  follows  the  times  and  places  for  holding  the 
circuit  courts.)  And  the  Circuit  Courts  shall  have  power 
to  hold  special  sessions  for  the  trial  of  criminal  causes  at  any 
other  time,  at  their  discretion,  or  at  the  discretion  of  the 
Supreme  Court. 

Sec.  6.  That  the  Supreme  Court  may,  by  any  one  or  more 
of  its  justices  being  present,  be  adjourned  from  day  to  day, 
until  a  quorum  be  convened;  and  that  a  Circuit  Court  may 
also  be  adjourned  from  day  to  day  by  any  one  of  its  judges, 
or  if  none  are  present,  by  the  marshal  of  the  district,  until  a 
quorum  be  convened;  and  that  a  District  Court,  in  case  of 
the  inability  of  the  judge  to  attend  at  the  commencement  of 
a  session,  may  by  virtue  of  a  written  order  from  the  said 
judge,  directed  to  the  marshal  of  the  district,  be  adjourned 
by  the  said  marshal,  to  such  day,  antecedent  to  the  next 
stated  session  of  the  said  court,  as  in  the  said  order  shall  be 
appointed;  and  in  case  of  the  death  of  the  said  judge,  and 
his  vacancy  not  being  supplied,  all  process,  pleadings,  and 
proceedings,  of  what  nature  soever,  pending  before  the  said 
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court,  shall  be  continued  of  course,  until  the  next  stated 
session,  after  the  appointment  and  acceptance  of  the  office 
by  his  successor. 

Sec.  7.  That  the  Supreme  Court  and  the  District  Courts, 
shall  have  power  to  appoint  clerks  for  their  respective  courts; 
and  that  the  clerk  for  each  District  Court  shall  be  clerk  also 
of  the  Circuit  Court  in  such  district,  and  each  of  the  said 
clerks  shall,  before  he  enters  upon  the  execution  of  his  office, 
take  the  following  oath  or  affirmation,  to  wit:  "  I,  A.  B.  being 

appointed  clerk  of do  solemnly  swear  or  affirm,  that 

I  will  truly  and  faithfully  enter  and  record  all  the  orders, 
decrees,  judgments,  and  proceedings,  of  the  said  court,  and 
that  I  will  faithfully  and  impartially  discharge  and  perform 
all  the  duties  of  my  said  office  according  to  the  best  of  my 
abilities  and  understanding.  So  help  me  God."  Which 
words,  so  help  me  God,  shall  be  omitted  in  all  cases  where 
an  affirmation  is  admitted  (administered)  instead  of  an  oath. 
And  the  said  clerks  shall  also  severally  give  bond,  with 
sufficient  sureties  (to  be  approved  of  by  the  Supreme  and 
District  Courts  respectively),  to  the  United  States,  in  the 
sum  of  two  thousand  dollars,  faithfully  to  discharge  the  du- 
ties of  his  office,  and  seasonably  to  record  the  decrees,  judg- 
ments, and  determinations,  of  the  court  of  which  he  is  clerk. 

Sec.  8.  That  the  justices  of  the  Supreme  Court,  and  the 
district  judges,  before  they  proceed  to  execute  the  duties 
of  their  respective  offices,  shall  take  the  following  oath  or 
affirmation,  to  wit:  "I,  A.  B.,  do  solemnly  swear,  or  affirm, 
that  I  will  administer  justice  without  respect  to  persons, 
and  do  equal  right  to  the  poor  and  to  the  rich,  and  that  I 
will  faithfully  and  impartially  discharge  and  perform  all 

the  duties  incumbent  on  me  as ,  according  to  the 

best  of  my  abilities  and  understanding,  agreeably  to  the 
Constitution  and  laws  of  the  United  States.  So  help  me 
God." 

Sec.  9.  That  the  District  Courts  shall  have,  exclusively  of 
the  courts  of  the  several  States,  cognizance  of  all  crimes  and 
offenses,  that  shall  be  cognizable  under  the  authority  of 
the  United  States,  committed  within  their  respective  dis- 
tricts, or  upon  the  high  seas;  where  no  other  punishment 
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than  whipping,  not  exceeding  thirty  stripes,  a  fine  not  ex- 
ceeding one  hundred  dollars,  or  a  term  of  imprisonment 
not  exceeding  six  months,  is  to  be  inflicted;  and  shall  also 
have  exclusive  original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  including  all  seizures 
under  laws  of  impost,  navigation,  or  trade,  of  the  United 
States,  where  the  seizures  are  made  on  waters  which  are 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burthen, 
within  their  respective  districts,  as  well  as  upon  the  high 
seas;  saving  to  suitors,  in  all  cases,  the  right  of  a  common- 
law  remedy,  where  the  common  law  is  competent  to  give 
it;  and  shall  also  have  exclusive  original  cognizance  of  all 
seizures  on  land,  or  other  waters  than  as  aforesaid,  made, 
and  of  all  suits  for  penalties  and  forfeitures  incurred,  under 
the  laws 'of  the  United  States.  And  shall  also  have  cog- 
nizance, concurrent  with  the  courts  of  the  several  States, 
or  the  Circuit  Courts,  as  the  case  may  be,  of  all  causes  where 
an  alien  sues  for  a  tort  only  in  violation  of  the  law  of  nations, 
or  a  treaty  of  the  United  States.  And  shall  also  have  cog- 
nizance, concurrent  as  last  mentioned,  of  all  suits  at  common 
law,  where  the  United  States  sue,  and  the  matter  in  dispute 
amounts,  exclusive  of  costs,  to  the  sum  or  value  of  one 
hundred  dollars.  And  shall  also  have  jurisdiction,  exclu- 
sively of  the  courts  of  the  several  States,  of  all  suits  against 
consuls,  or  vice  consuls,  except  for  offenses  above  the  de- 
scription aforesaid.  And  the  trial  of  issues  in  fact,  in  the 
District  Courts,  in  all  causes,  except  civil  causes  of  admiralty 
and  maritime  jurisdiction,  shall  be  by  jury. 

Sec.  10.  That  the  District  Court  in  Kentucky  district  shall,' 
besides  the  jurisdiction  aforesaid,  have  jurisdiction  of  all 
other  causes,  except  of  appeals  and  writs  of  error,  herein- 
after made  cognizable  in  a  Circuit  Court,  and  shall  proceed 
therein  in  the  same  manner  as  a  Circuit  Court;  and  writs  of 
error  and  appeals  shall  lie  from  decisions  therein  to  the 
Supreme  Court  in  the  same  causes,  as  from  a  Circuit  Court 
to  the  Supreme  Court,  and  under  the  same  regulations. 
And  the  District  Court  in  Maine  district,  shall,  besides  the 
jurisdiction  hereinbefore  granted,  have  jurisdiction  of  all 
causes,  except  of  appeals  and  writs  of  error  hereinafter  made 


630      .  ADDENDA 

cognizable  in  a  Circuit  Court,  and  shall  proceed  therein  in 
the  same  manner  as  a  Circuit  Court:  And  writs  of  error  shall 
lie  from  decisions  therein,  to  the  Circuit  Court  in  the  district 
of  Massachusetts,  in  the  same  manner  as  from  other  Dis-. 
trict  Courts  to  their  respective  Circuit  Courts. 

Sec.  11.  That  the  Circuit  Courts  shall  have  original  cogni- 
zance, concurrent  with  the  courts  of  the  several  States, 
of  all  suits  of  a  civil  nature,  at  common  law,  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  five  hundred  dollars,  and  the  United  States 
are  plaintiffs,  or  petitioners;  or  an  alien  is  a  party,  or  the 
suit  is  between  a  citizen  of  the  State  where  the  suit  is  brought, 
and  a  citizen  of  another  State.  And  shall  have  exclusive 
cognizance  of  all  crimes  and  offenses  cognizable  imder  the 
authority  of  the  United  States,  except  where  this. act  other- 
wise provides,  or  the  laws  of  the  United  States  shall  other- 
wise direct,  and  concurrent  jurisdiction  with  the  District 
Courts,  of  the  crimes  and  offenses  cognizable  therein.  But 
no  person  shall  be  arrested  in  one  district  for  trial  in  another, 
in  any  civil  action,  before  a  Circuit  or  District  Court.  And 
no  civil  suit  shall  be  brought,  before  either  of  said  courts, 
against  an  inhabitant  of  the  United  States,  by  any  original 
process,  in  any  other  district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be  found  at  the  time  of 
serving  the  writ;  nor  shall  any  District  or  Circuit  Court, 
have  cognizance  of  any  suit  to  recover  the  contents  of  any 
promissory  note,  or  other  chose  in  action,  in  favor  of  an 
assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents  if  no  assignment  had  been 
made,  except  in  cases  of  foreign  bills  of  exchange.  And 
the  Circuit  Courts  shall  also  have  appellate  jurisdiction  from 
the  District  Courts,  under  the  regulations  and  restrictions 
hereinafter  provided. 

Sec.  12.  That  if  a  suit  be  commenced  in  any  State  court 
against  an  alien,  or  by  a  citizen  of  the  State  in  which  the 
suit  is  brought  against  a  citizen. of  another  State,  and  the 
matter  in  dispute  exceeds  the  aforesaid  sum  or  value  of 
five  hundred  dollars,  exclusive  of  costs,  to  be  made  to  appear 
to  the  satisfaction  of  the  court,  and  the  defendant  shall, 
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at  the  time  of  entering  his  appearance  in  such  State  court, 
file  a  petition  for  the  removal  of  the  cause  for  trial  into  the 
next  Circuit  Court,  to  be  held  in  the  district  where  the  suit 
is  pending,  or  if  in  the  district  of  Maine  to  the  District  Court 
next  to  be  holden  therein,  or  if  in  Kentucky  district,  to 
the  District  Court  next  to  be  holden  therein,  and  offer 
good  and  sufficient  surety  for  his  entering,  in  such  court, 
on  the  first  day  of  its  session,  copies  of  said  process  against 
him,  and  also  for  his  there  appearing,  and  entering  special 
bail  in  the  cause,  if  special  bail  was  originally  requisite 
therein,  it  shall  then  be  the  duty  of  the  State  court  to 
accept  the  surety,  and  proceed  no  further  in  the  cause; 
and  any  bail  that  may  have  been  originally  taken,  shall  be 
discharged;  and  the  said  copies  being  entered  as  aforesaid, 
in  such  court  of  the  United  States,  the  cause  shall  there 
proceed  in  the  same  manner  as  if  it  had  been  brought 
there  by  original  process.  And  any  attachment  of  the 
goods  or  estate  of  the  defendant,  by  the  original  process, 
shall  hold  the  goods  or  estate  so  attached,  to  answer  the 
final  judgment,  in  the  same  manner  as  by  the  laws  of  such 
State  they  would  have  been  holden  to  answer  final  judgment, 
had  it  been  rendered  by  the  court  in  which  the  suit  com- 
menced. And  if,  in  any  action  commenced  in  a  State  court 
the  title  of  land  be  concerned,  and  the  parties  are  citizens 
of  the  same  State,  and  the  matter  in  dispute  exceeds  the 
sum  or  value  of  five  hundred  dollars,  exclusive  of  costs, 
the  sum  or  value  being  made  to  appear  to  the  satisfaction 
of  the  court,  either  party,  before  the  trial,  shall  state  to 
the  court,  and  make  affidavit  if  they  require  it,  that  he 
claims,  and  shall  rely  upon  a  right,  or  title  to  the  land, 
under  grant  from  a  State,  other  than  that  in  which  the  suit 
is  pending,  and  produce  the  original  grant*,  or  an  exempli- 
fication of  it,  except  where  the  loss  of  public  records  shall 
put  it  out  of  his  power,  and  shall  move  that  the  adverse 
party  inform  the  court  whether  he  claims  a  right  or  title 
to  the  land  under  a  grant  from  the  State  in  which  the  suit 
is  pending;  the  said  adverse  party  shall  give  such  informa- 
tion or  otherwise  not  be  allowed  to  plead  such  grant,  or 
give  it  in  evidence  upon  the  trial;  and  if  he  informs  that 
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he  does  claim  under  such  grant,  the  party  claiming  under 
the  grant  first  mentioned,  may  then,  on  motion,  remove 
the  cause  for  trial  to  the  next  Circuit  Court,  to  be  holden  in 
such  district,  or  if  in  the  district  of  Maine,  to  the  court 
next  to  be  holden  therein;  or  if  in  Kentucky  district,  to 
the  District  Court  next  to  be  holden  therein;  but  if  he  is 
the  defendant,  shall  do  it  under  the  same  regulations  as 
in  the  before-mentioned  case  of  the  removal  of  a  cause  into 
such  court  by  an  alien:  and  neither  party  removing  the 
cause,  shall  be  allowed  to  plead,  or  give  evidence  of,  any 
other  title  than  that  by  him  stated  as  aforesaid,  as  the 
■ground  of  his  claim.  And  the  trial  of  issues  in  fact  in  the 
Circuit  Court  shall  in  all  suits,  except  those  of  equity,  and 
of  admiralty  and  maritime  jurisdiction,  be  by  jury. 

Sec.  13.  That  the  Supreme  Court  shall  have  exclusive 
jurisdiction  of  all  controversies  of  a  civil  nature,  where  a 
State  is  a  party,  except  between  a  Stat«  and  its  citizens, 
and  except  also  between  a  State  and  citizens  of  other  States, 
or  aliens,  in  which  latter  case  it  shall  have  original,  but  not 
exclusive  jurisdiction.  And  shall  have  exclusively,  all  such 
jurisdiction  of  suits  or  proceedings  against  ambassadors, 
or  other  public  ministers,  or  their  domestics,  or  domestic 
servants,  as  a  court  of  law  can  have  or  exercise  consistently 
with  the  law  of  nations;  and  original,  but  not  exclusive 
jurisdiction  of  all  suits  brought  by  ambassadors,  or  other 
public  ministers,  or  in  which  a  consul  or  vice  consul  shall  be 
a  party.  And  the  trial  of  issues  in  fact  in  the  Supreme 
Court,  in  all  actions  at  law  against  citizens  of  the  United 
States,  shall  be  by  jury.  The  Supreme  Court  shall  also 
have  appellate  jurisdiction  from  the  Circuit  Courts  and 
courts  of  the  several  States,  in  the  cases  hereinafter  specially 
provided  for:  and  shall  have  power  to  issue  writs  of  pro- 
hibition to  the  District  Courts,  when  proceeding  as  courts  of 
admiralty  and  maritime  jurisdiction,  and  wTits  of  manda- 
mus, in  cases  warranted  by  the  principles  and  usages  of 
law,  to  any  courts  appointed,  or  persons  holding  office,  un- 
der the  authority  of  the  United  States. 

Sec.  14.  That  all  the  before-mentioned  courts  of  the 
United  States  shall  have  power  to  issue  writs  of  scire  facias, 
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habeas  corpus,  and  all  other  writs  not  specially  provided 
for  by  statute,  which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions,  and  agreeable  to  the  princi- 
ples and  usages. of  law.  And  that  either  of  the  justices  of 
the  Supreme  Court,  as  well  as  judges  of  the  District  Comls 
shall  have  power  to  grant  writs  of  habeas  corpus  for  the 
purpose  of  an  inquiry  into  the  cause  of  commitment. 
Provided,  that  writs  of  habeas  corpus,  shall,  in  no  case, 
extend  to  prisoners  in  gaol,  unless  where  they  are  in  cus- 
tody, under  or  by  color  of  the  authority  of  the  United 
States,  or  are  committed  for  trial  before  some  court  of 
the  same,  or  are  necessary  to  be  brought  into  court  to  testify. 

Sec.  15.  That  all  the  said  courts  of  the  United  States 
shall  have  power,  in  the  trial  of  actions  at  law,  on  motion 
and  due  notice  thereof  being  given,  to  require  the  parties 
to  produce  books  or  writings  in  their  possession  or  power, 
which  contain  evidence  pertinent  to  the  issue,  in  cases  and 
imder  circumstances  where  they  might  be  compelled  to 
produce  the  same  by  the  ordinary  rules  of  proceeding  in 
chancery;  and  if  a  plaintiff  shall  fail  to  comply  with  such 
order  to  produce  books  or  writings,  it  shall  be  lawful  for 
the  courts,  respectively,  on  motion,  to  give  the  like  judg- 
ment for  the  defendant  as  in  cases  of  nonsuit;  and  if  a 
defendant  shall  fail  to  comply  with  such  order  to  produce 
books  or  writings,  it  shall  be  lawful  for  the  courts,  respec- 
tively, on  motion  as  aforesaid,  to  give  judgment  against 
him  or  her  by  default. 

Sec.  16.  That  suits  in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States,  in  any  case  where 
plain,  adequate,  and  complete,  remedy  may  be  had  at  law. 

Sec.  17.  That  all  the  said  courts  of  the  United  States 
shall  have  power  to  grant  new  trials,  in  cases  where  there 
has  been  a  trial  by  jury,  for  reasons  for  which  new  trials  have 
usually  been  granted  in  the  courts  of  law,  and  shall  have 
power  to  impose  and  administer  all  necessary  oaths  or 
affirmations,  and  to  punish,  by  fine  or  imprisonment,  at 
the  discretion  of  said  courts,  all  contempts  of  authority 
in  any  cause  or  hearing  before  the  same;  and  to  make  and 
establish  all  necessary  rules  for  the  orderly  conducting  of 
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business,  in  the  said  courts,  provided  such  rules  are  not 
repugnant  to  the  laws  of  the  United  States. 

Sec.  18.  That  when,  in  a  Circuit  Court,  judgment  upon  a 
\rerdict  in  a  civil  action  shall  be  entered,  execution  may, 
on  motion  of  either  party,  at  the  discretion  of  the  court, 
and  on  such  conditions,  for  the  security  of  the  adverse 
party,  as  they  may  judge  proper,  be  stayed  forty-two  days 
from  the  time  of  entering  judgment,  to  give  time  to  file, 
in  the  clerk's  office  of  said  court,  a  petition  for  a  new  trial. 
And  if  such  petition  be  there  filed  .within  said  term  of 
forty-two  days,  with  a  certificate  thereon,  from  either  of 
the  judges  of  such  court,  that  he  allows  the  same  to  be  filed, 
which  certificate  he  may  make  or  refuse  at  his  discretion, 
execution  shall,  of  course,  be  further  stayed  to  the  next 
session  of  said  court.  And  if  a  new  trial  be  granted,  the 
former  judgment  shall  be  thereby  rendered  void. 

Sec.  19.  That  it  shall  be  the  duty  of  Circuit  Courts,  in 
causes  in  equity,  and  of  admiralty  and  maritime  jurisdiction, 
to  cause  the  facts  on  which  they  found  their  sentence  or 
decree,  fully  to  appear  upon  the  record,  either  from  the 
pleadings  and  decree  itself,  or  a  state  of  the  case  agreed 
by  the  parties,  or  their  counsel,  or,  if  they  disagree,  by  a 
stating  of  the  case  by  the  court. 

Sec.  20.  That  where,  in  a  Circuit  Court,  a  plaintiff  in  an 
action,  originally  brought  there,  or  a  petitioner  in  equity, 
other  than  the  United  States,  recovers  less  than  the  sum 
or  value  of  five  hundred  dollars,  or  a  libellant,  upon  his 
own  appeal,  less  than  the  sum  or  value  of  three  hundred 
dollars,  he  shall  not  be  allowed,  but  at  the  discretion  of  the 
court,  may  be  adjudged  to  pay  costs. 

Sec.  21.  That  from  final  decrees  in  a  District  Court,  in 
causes  of  admiralty  and  maritime  jurisdiction,  where  the 
matter  in  dispute  exceeds  the  sum  or  value  of  three  hun- 
dred dollars,  exclusive  of  costs,  an  appeal  shall  be  allowed 
to  the  next  Circuit  Court,  to  be  held  in  such  district.  Pro- 
vided, nevertheless,  that  all  such  appeals  from  final  decrees 
as  aforesaid,  from  the  District  Court  of  Maine,  shall  be 
made  to  the  Circuit  Court  next  to  be  holden  after  each 
appeal  in  the  district  of  Massachusetts. 
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Sec.  22.  That  final  decrees  and  judgments,  in  civil  actions 
in  a  District  Court,  where  the  matter  in  dispute  exceeds  the 
sum  or  value  of  fifty  dollars,  exclusive  of  costs,  may  be 
re-examined,  and  reversed,  or  affirmed,  in  a  Circuit  Court 
holden  in  the  same  district,  upon  a  writ  of  error,  whereto 
shall  be  annexed  and  returned  therewith,  at  the  day  and 
place  therein  mentioned,  an  authenticated  transcript  of 
the  record,  and  assignment  of  errors,  and  prayer  for  re- 
versal, with  a  citation  to  the  adverse  party,  signed  by  the 
judge  of  such  District  Court,  or  a  justice  of  the  Supreme 
Court,  the  adverse  party  having  at  least  twenty  days'  notice. 
And  upon  a  like  process,  may  final  judgments  and  decrees 
in  civil  actions,  and  suits  in  equity  in  a  Circuit  Court,  brought 
there  by  original  process,  or  removed  there  from  courts  of 
the  several  States,  or  removed  there  by  appeal  from  a 
District  Court,  where  the  matter  in  dispute  exceeds  the  sum 
or  value  of  two  thousand  dollars,  exclusive  of  costs,  be  re- 
examined and  reversed,  or  affirmed,  in  the  Supreme  Court, 
the  citation  being  in  such  case  signed  by  a  judge  of  such 
Circuit  Court,  or  justice  of  the  Supreme  Court,  and  the 
adverse  party  having  at  least  thirty  days'  notice.  But 
there  shall  be  no  reversal  in  either  court  on  such  writ  of 
error,  for  error  in  ruling  any  plea  in  abatement,  other  than 
a  plea  to  the  jurisdiction  of  the  court,  or  such  plea  to  a 
petition  or  bill  in  equity,  as  in  the  nature  of  a  demurrer, 
or  for  any  error  in  fact.  And  writs  of  error  shall  not  be 
brought  but  within  five  years  after  rendering  or  passing  the 
judgment  or  decree  complained  of,  or  in  case  the  person 
entitled  to  such  writ  of  error  be  an  infant,  femme  covert, 
non  compos  mentis  ^  or  imprisoned,  then  within  five  years 
as  aforesaid,  exclusive  of  the  time  of  such  disability.  And 
every  justice,  or  judge,  signing  a  citation  on  any  writ  of 
error  as  aforesaid,  shall  take  good  and  sufficient  security, 
that  the  plaintiff  in  error  shall  prosecute  his  writ  to  effect 
and  answer  all  damages  and  costs,  if  he  fail  to  make  his 
plea  good. 

Sec.  23.  That  a  writ  of  error  as  aforesaid,  shall  be  a 
supersedeas  and  stay  execution,  in  cases  only  where  the 
writ  of  error  is  served,  by  a  copy  thereof  being  lodged  for 
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the  adverse  party,  in  the  clerk's  office,  where  the  record 
remains,  within  ten  days,  Sundays  exclusive,  after  ren- 
dering the  judgment  or  passing  the  decree  complained  of. 
Until  the  expiration  of  which  term  of  ten  days,  executions 
shall  not  issue  in  any  case  where  a  writ  of  error  may  b^  a 
supersedeas;  and  where,  upon  such  writ  of  error,  the  Supreme 
or  a  Circuit  Court  shall  affirm  a  judgment  or  decree,  they 
shall  adjudge  or  decree  to  the  respondent  in  error  just 
damages  for  his  delay,  and  single  or  double  costs  at  their 
discretion. 

.  Sec.  24.  That  when  a  judgment  or  decree  shall  be  re- 
versed in  a  Circuit  Court,  such  court  shall  proceed  to  render 
such  judgment,  or  pass  such  decree,  as  the  District  Court 
should  have  rendered  or  passed;  and  the  Supreme  Court 
shall  do  the  same  on  reversals  therein,  except  where  the 
reversal  is  in  favor  of  the  plaintiff  or  petitioner  in  the  original 
suit,  and  the  damages  to  be  assessed,  or  matter  to  be  de- 
creed, are  uncertain,  in  which  case  they  shall  remand  the 
cause  for  a  final  decision.  And  the  Supreme  Court  shall 
not  issue  execution  in  causes  that  are  removed  before  them 
by  writs  of  error,  but  shall  send  a  special  mandate  to  the 
Circuit  Court,  to  award  execution  thereupon. 

Sec.  25.  That  a  final  judgment  or  decree  in  any  suit,  in 
the  highest  court  of  law  or  equity  of  a  State  in  which  a 
decision  in  the  suit  could  be  had,  where  is  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or  an  authority  ex- 
ercised under,  the  United  States,  and  the  decision  is  against 
their  validity;  or  where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  under,  any  State, 
on  the  ground  of  their  being  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  States,  and  the  decision  is 
in  favor  of  such  their  validity,  or  where  is  drawn  in  question 
the  construction  of  any  clause  of  the  Constitution,  or  of 
a  treaty,  or  statute  of,  or  commission  held  under  the  United 
States,  and  the  decision  is  against  the  title,  right,  privilege, 
or  exemption,  specially  set  up  or  claimed  by  either  party, 
under  such  clause  of  the  said  Constitution,  treaty,  statute 
or  commission,  may  be  re-examined  and  reversed  or  affirmed, 
in  the  Supreme  Court  of  the  United  States,  upon  a  writ  of 
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error,  the  citation  being  signed  by  the  chief  jiistice,  or  judge 
or  chancellor,  of  the  court,  rendering  or  passing  the  judgment 
or  decree  complained  of,  or  by  a  justice  of  the  Supreme 
Court  of  the  United  States,  in  the  same  manner  and  under 
the  same  regulations,  and  the  writ  shall  have  the  same 
efifect,  as  if  the  judgment  or  decree  complained  of  had  been 
rendered  or  passed  in  a  Circuit  Court,  and  the  proceeding 
upon  the  reversal  shall  also  be  the  same,  except  that  the 
Supreme  Court,  instead  of  remanding  the  cause  for  a  final 
decision,  as  before  provided,  may  at  their  discretion,  if 
the  cause  shall  have  been  once  remanded  before,  proceed 
to  a  final  decision  of  the  same,  and  award  execution.  But 
no  other  error  dhall  be  assigned  or  regarded  as  a  ground  of 
reversal,  in  any  such  case  as  aforesaid,  than  such  as  ap- 
pears on  the  face  of  the  record,  and  immediately  respects 
the  before-mentioned  questions  of  validity  or  construction 
of  the  said  Constitution,  treaties,  statutes,  commissions, 
or  authorities  in  dispute. 

Sec.  26.  That  in  all  causes  brought  before  either  of  the 
courts  of  the  United  States,  to  recover  the  forfeiture  an- 
nexed to  any  articles  of  agreement,  covenant,  bond,  or 
other  specialty,  where  the  forfeiture,  breach,  or  nonperfor- 
mance, shall  appear  by  the  default  or  confession  of  the 
defendant,  or  upon  demurrer,  the  court  before  whom  the 
action  is,  shall  render  judgment  therein  for  the  plaintiff  to 
recover  so  much  as  is  due  according  to  equity.  And  when 
the  sum  for  which  judgment  should  be  rendered  is  un- 
certain, the  same  shall,  if  either  of  the  parties  request  it, 
be  assessed  by  a  jury. 

Sec.  27.  That  a  marshal  shall  be  appointed,  in  and  for 
each  district,  for  the  term  of  four  years,  but  shall  be  re- 
movable from  office  at  pleasure;  whose  duty  it  shall  be  to 
attend  the  District  and  Circuit  Courts,  when  sitting  therein, 
and  also  the  Supreme  Court  in  the  district  in  which  that 
court  shall  sit;  and  to  execute  throughout  the  district, 
all  lawful  precepts  directed  to  him,  and  issued  under  the 
authority  of  the  United  States,  and  he  shall  have  power 
to  command  all  necessary  assistance  in  the  execution  of 
his  duty,  and  to  appoint,  as  there  shall  be  occasion,  one 
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or  more  deputies,  who  shall  be  removable  from  office  by  the 
judge  of  the  District  Court,  or  the  Circuit  Court  sitting 
within  the  district,  at  the  pleasure  of  either.  And  before 
he  enters  on  the  duties  of  his  office,  he  shall  become  bound 
for  the  faithful  performance  of  the  same,  by  himself  and  by 
his  deputies,  before  the  judge  of  the  District  Court,  to  the 
United  States,  jointly  and  severally,  with  two  good  and 
sufficient  sureties,  inhabitants  and  freeholders  of  such 
district  to  be  approved  by  the  district  judge,  in  the  sum  of 
twenty  thousand  dollars,  and  shall  take,  before  said  judge, 
as  shall  also  his  deputies,  before  they  enter  on  the  duties  of 
their  appointment,  the  following  oath  of  office:  ''I,  A.  B., 
do  solemnly  swear  or  affirm,  that  I  will  faithfully  execute 
all  lawful  precepts  directed  to  the  marshal  of  the  district 

of  under  the  authority   of  the   United   States, 

and  true  returns  make,  and  in  all  things  well  and  truly, 
and  without  malice  or  partiality,  perform  the  duties  of  the 
office  of  marshal  (or  marshal's  deputy,  as  the  case  may  be) 

of  the  district  of during  my  continuance  in  said 

office,  and  take  only  my  lawful  fees.  So  help  me  God." 
Sec.  28.  That  in  all  causes  wherein  the  marshal,  or  his 
deputy,  shall  be  a  party,  the  writs  and  precepts  therein 
shall  be  directed  to  such  disinterested  person  as  the  court, 
or  any  justice  or  judge  thereof  may  appoint,  and  the  person 
so  appointed  is  hereby  authorized  to  execute  and  return  the 
same.  And  in  case  of  the  death  of  any  marshal,  his  deputy, 
or  deputies,  shall  continue  in  office,  unless  otherwise  specially 
removed;  and  shall  execute  the  same  in  the  name  of  the 
deceased,  until  another  marshal  shall  be  appointed  and 
sworn:  And  the  defaults,  or  misfeasances  in  office  of  such 
deputy  or  deputies  in  the  meantime,,  as  well  as  before,  shall 
be  adjudged  a  breach  of  the  condition  of  the  bond  given, 
as  before  directed,  by  the  marshal  who  appointed  them; 
and  the  executor  or  administrator  of  the  deceased  marshal 
shall  have  like  remedy  for  the  defaults  and  misfeasances  in 
office  of  such  deputy  or  deputies  during  such  interval,  as 
they  would  be  entitled  to  if  the  marshal  had  continued  in 
life,  and  in  the  exercise  of  his  said  office,  until  his  successor 
was  appointed,  and  sworn  or  affirmed:  And  every  marshal, 
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or  his  deput}^  when  removed  from  office,  or  when  the  term 
for  which  the  marshal  is  appointed  shall  expire,  shall  have 
power,  notwithstanding,  to  execute  all  such  precepts  as 
may  be  in  their  hands,  respectively,  at  the  time  of  such 
removal  or  expiration  of  office;  and  the  marshal  shall  be 
held  answerable  for  the  delivery  to  his  successor  of  all 
prisoners  which  may  be  in  his  custody  at  the  time  of  his 
removal,  or  when  the  term  for  which  he  is  appointed  shall 
expire,  and  for  that  purpose  may  retain  such  prisoners 
in  his  custody,  until  his  successor  shall  be  appointed,  and 
qualified  as  the  law  directs. 

Sec.  29.  That  in  cases  pimishable  with  death,  the  trial 
shall  be  had  in  the  county  where  the  oifense  was  committed; 
or  where  that  cannot  be  done  without  great  inconvenience, 
twelve  petit  jurors  at  least  shall  be  summoned  from  thence. 
And  jurors  in  all  cases  to  serve  in  the  courts  of  the  United 
States,  shall  be  designated  by  lot  or  otherwise,  in  each  State 
respectively,  according  to  the  mode  of  forming  juries  therein 
now  practiced,  so  far  as  the  laws  of  the  same  shall  render 
such  designation  practicable,  by  the  courts  or  marshals  of 
the  United  States;  and  the  jurors  shall  have  the  same 
qualifications  as  are  requisite  for  jurors  by  the  laws  of  the 
State  of  which  they  are  citizens,  to  serve  in  the  highest 
courts  of  law  of  such  State,  and  shall  be  returned,  as  there 
shall  be  occasion  for  them,  from  such  parts  of  the  district, 
from  time  to  time,  as  the  court  shall  direct,  so  as  shall  be 
most  favorable  to  an  impartial  trial,  and  so  as  not  to  incur 
an  unnecessary  expense,  or  imduly  to  burthen  the  citizens 
of  any  part  of  the  district  with  such  services.  And  writs 
of  venire  facias,  when  directed  by  the  court,  shall  issue  from 
the  clerk's  office,  and  shall  be  served  and  returned  by  the 
marshal  in  his  proper  person,  or  by  his  deputy,  or,  in  case 
the  marshal  or  his  deputy  is  not  an  indifferent  person,  or 
is  interested  in  the  event  of  the  cause,  by  such  fit  person  as 
the  court  shall  specially  appoint  for  that  purpose,  to  whom 
they  shall  administer  an  oath  or  affirmation,  that  he  will 
truly  and  impartially  serve  and  return  such  vrriL  And  when, 
from  challenges,  or  otherwise,  there  shall  not  be  a  jury  to 
determine  any  civil  or  criminal  cause,  the  marshal  or  his 
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deputy  shall,  by  order  of  the  court  where  such  defect  of 
jurors  shall  happen,  return  jurymen  de  talibus  drcumstan- 
tibvs  sufficient  to  complete  the  panel;  and  when  the  marshal 
or  his  deputy  are  disqualified  as  aforesaid,  jurors  may  be 
returned  by  such  disinterested  person  as  the  court  shall 
appoint. 

Sec.  30.  That  the  mode  of  proof  by  oral  testimony,  and 
examination  of  witnesses  in  open  court  shall  be  the  same 
in  all. the  courts  of  the  United  States,  as  well  in  the  trial 
of  causes  in  equity  and  of  admiralty  and  maritime  juris- 
diction, as  of  actions  at  common  law.  And  when  the 
testimony  of  any  person  shall  be  necessary  in  any  civil 
cause  depending  in  any  district,  in  any  court  of  the  United 
States,  who  shall  live  at  a  greater  distance  from  the  place 
of  trial  than  one  hundred  miles,  or  is  bound  on  a  voyage 
to  sea,  or  is  about  to  go  out  of  the  United  States,  or  out  of 
such  district,  and  to  a  greater  distance  from  the  place  of 
trial  than  as  aforesaid,  before  the  time  of  trial,  or  is  ancient, 
or  very  infirm,  the  deposition  of  such  person  may  be  taken, 
de  bene  esse,  before  any  justice  or  judge  of  any  of  the 
courts  of  the  United  States,  or  before  any  chancellor,  jus- 
tice, or  judge  of  a  Supreme  or  Superior  Court,  mayor,  or 
chief  magistrate  of  a  city,  or  judge  of  a  county  court  or 
court  of  conmion  pleas  of  any  of  the  United  States,  not 
being  of  counsel  or  attorney  to  either  of  the  parties,  or 
interested  in  the  event  of  the  cause,  provided  that  a  notifi- 
cation from  the  magistrate  before  whom  the  deposition  is 
to  be  taken  to  the  adverse  party,  to  be  present  at  the  taking 
of  the  same,  and  to  put  interrogatories,  if  he  think  fit, 
be  first  made  out  and  served  on  the  adverse  party,  or  his 
attorney,  as  either  may  be  nearest,  if  either  is  within  one 
hundred  miles  of  the  place  of  such  caption,  allowing  time 
for  their  attendance  after  notified,  not  less  than  at  the 
rate  of  one  day,  Sundays  exclusive,  for  every  twenty  miles 
travel.  And  in  causes  of  admiralty  and  maritime  jurisdic- 
tion, or  other  cases  of  seizure,  when  a  libel  shall  be  filed, 
in  which  an  adverse  party  is  not  named,  and  depositions 
of  persons  circumstanced  as  aforesaid,  shall  be  taken  before 
a  claim  be  put  in,  the  like  notification,  as  aforesaid,  shall  be 
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given  to  the  person  having  the  agency  or  possession  of  the 
property  libelled  at  the  time  of  the  capture  or  seizure  of 
the  same,  if  known  to  the  libellant.  And, every  person  de- 
posing as  aforesaid,  shall  be  carefully  examined  and  cau- 
tioned, and  sworn  or  affirmed  to  testify  the  whole  truih,  and 
shall  subscribe  the  testimony  by  him  or  her  given,  after 
the  same  shall  be  reduced  to  writing,  which  shall  be  done 
only  by  the  magistrate  taking  the  deposition,  or  by  the 
deponent  in  his  presence.  And  the  depositions  so  taken 
shall  be  retained  by  such  magistrate,  until  he  deliver  the 
same  with  his  own  hand  into  the  court  for  which  they  are 
taken,  or  shall,  together  with  a  certificate  of  the  reasons  as 
aforesaid,  of  their  being  taken,  and  of  the  notice,  if  any 
given  to  the  adverse  party,  be  by  him,  the  said  magistrate, 
sealed  up  and  directed  to  such  court,  and  remain  under  his 
seal  until  opened  in  court.  And  any  person  may  be  com- 
pelled to  appear  and  depose  as  aforesaid,  in  the  same  manner 
as  to  appear  and  testify  in  court.  And  in  the  trial  of  any 
cause  of  admiralty  or  maritime  jurisdiction  in  a  District 
Court,  the  decree  in  which  may  be  appealed  from,  if  either 
party  shall  suggest  to  and  satisfy  the  court,  that  probably 
it  will  not  be  in  his  power  to  produce  the  witnesses,  there 
testifying,  before  the  Circuit  Court,  should  an  appeal  be 
had  and  shall  move  that  their  testimony  be  taken  down  in 
writing,  it  shall  be  so  done  by  the  clerk  of  the  court.  And 
if  an  appeal  be  had,  such  testimony  may  be  used  on  the 
trial  of  the  same,  if  it  shall  appear  to  the  satisfaction  of 
the  court,  which  shall  try  the  appeal,  that  the  witnesses  are 
then  dead,  or  gone  out  of  the  United  States,  or  to  a  greater 
distance  than  as  aforesaid,  from  the  place  where  the  court 
is  sitting;  or  that,  by  reason  of  age,  sickness,  bodily  in- 
firmity, or  imprisonment,  they  are  unable  to  travel  and 
appear  at  court,  but  not  otherwise.  And  unless  the  same 
shall  be  made  to  appear  on  the  trial  of  any  cause,  with 
respect  to  witnesses  whose  depositions  may  have  been 
taken  therein,  such  depositions  shall  not  be  admitted  or 
used  in  the  cause.  Providedy  that  nothing  herein  shall  be 
construed  to  prevent  any  court  of  the  United  States  fj-om 
granting  a  dedimus  poteatatem,  to  take  depositions  ac- 
41 
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cording  to  common  usage,  when  it  may  be  necessary  to 
prevent  a  failure  or  delay  of  justice;  which  power  they 
shall  severally  ppssess;  nor  to  extend  to  depositions  taken 
in  perpetuam  rei  memoriamf  which,  if  they  relate  to  matters 
that  may  be  cognizable  in  any  court  of  the  United  States, 
a  Circuit  Court,  on  application  thereto  made  as  a  coui$yof 
equity,  may,  according  to  the  usages  in  chancery,  direct  to 
be  taken. 

Sec.  31.  That  where  any  suit  shall  be  depending  in  any 
court  of  the  United  States,  and  either  of  the  parties  shall 
die  before  final  judgment,  the  executor  or  administrator 
of  such  deceased  party,  who  was  plaintiff,  petitioner,  or 
defendant,  in  case  the  cause  of  action  doth  by  law  survive, 
shall  have  full  power  to  prosecute  or  defend  any  such  suit, 
or  action,  until  final  judgment;  and  the  defendant  or  de- 
fendants are  hereby  obliged  to  answer  thereto  accordingly; 
and  the  court  before  whom  such  cause  may  be  depending, 
is  hereby  empowered  and  directed  to  hear  and  determine 
the  same,  and  to  render  judgment  for  or  against  the  ex- 
ecutor or  administrator,  as  the  case  may  require.  And 
if  such  executor  or  administrator,  having  been  duly  ser\''ed 
with  a  scire  facias,  from  the  office  of  the  clerk  of  the  court 
where  such  suit  is  depending,  twenty  days  bef6rehand, 
shall  neglect  or  refuse  to  become  a  party  to  the  suit,  the 
court  may  render  judgment  against  the  estate  of  the  de- 
ceased party,  in  the  same  manner  as  if  the  executor  or 
administrator  had  voluntarily  made  himself  a  party  to  the 
suit:  And  the  executor  or  administrator,  who  shall  become 
a  party  as  aforesaid,  shall,  upon  motion  to  the  court  where 
the  suit  is  depending,  be  entitled  to  a  continuance  of  the 
same  until  the  next  term  of  the  said  court.  And  if  there 
be  two  or  more  plaintiffs,  or  defendants,  and  one  or  more 
of  them  shall  die,  if.  the  cause  of  action  shall  survive  to  the 
surviving  plaintiff  or  plaintiffs,  or  against  the  surviving 
defendant  or  defendants,  the  writ  br  action  shall  not  be 
thereby  abated;  but  such  death  being  suggested  upon  the 
record,  the  action  shall  proceed  at  the  suit  of  the  surviving 
plaintiff  or  plantiffs,  against  the  surviving '  defendant  or 
defendants. 
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Sec.  32.  That  no  summons,  writ,  declaration,  return, 
process,  judgment,  or  other  proceedings  in  civil  causes,  in 
any  of  the  courts  of  the  United  States,  shall  be  abated, 
arrested,  quashed,  or  reversed,  for  any  defect  or  want  of 
form,  tut  the  said  courts  respectively,  shall  proceed  and 
give  judgment  according  as  the  right  of  the  cause,  and 
matter  in  law,  shall  appear  unto  them  without  regarding 
any  imperfections,  defects,  or  want  of  form  in  such  writ, 
declaration,  or  other  pleading,  return,  process,  judgment, 
or  course  of  proceeding  whatsoever,  except  those  only  in 
cases  of  demurrer,  which  the  party  demurring  shall  specially 
set  down  and  express  together,  with  his  demurrer  as  the 
cause  thereof.  And  the  said  courts,  respectively,  shall  and 
D^ay,  by  virtue  of  this  act,  from  time  to  time,  amend  all 
and  every  such  imperfections,  defects,  and  wants  of  form, 
other  than  those  only  which  the  party  demurring  shall 
express  as  aforesaid;  and  may,  at  any  time  permit  either 
of  the  parties  to  amend  any  defect  in  the  process  or  plead- 
ings, upon  such  conditions  as  the  said  courts,  respectively, 
shall,  in  their  discretion,  and  by  their  rules,  prescribe. 

Sec.  33.  That  for  any  crime  or  offense  against  the  United 
States,  the  offender  may,  by  any  justice  or  judge  of  the 
United  States,  or  by  any  justice  of  the  peace,  or  other 
magistrate  of  any  of  the  United  States,  where  he  may  be 
found,  agreeably  to  the  usual  mode  of  process  against  of- 
fenders in  such  State,  and  at  the  expense  of  the  United 
States,  be  arrested  and  imprisoned,  or  bailed,  as  the  case 
may  be,  for  trial  before  such  court  of  the  United  States, 
as  by  this  act  has  cognizance  of  the  offense:  And  copies  of 
the  process  shall  be  returned  as  speedily  as  may  be  into 
the  clerk's  office  of  such  court,  together  with  the  recog- 
nizances of  the  witnesses,  for  their  appearance  to  testify  in 
the  case;  which  recognizances  the  magistrate,  before  whom 
the  examination  shall  be,  may  require  on  pain  of  imprison- 
ment. And  if  such  commitment  of  the  offender,  or  the 
witnesses,  shall  be  in  a  district  other  than  that  in  which 
the  offense  is  to  be  tried,  it  shall  be  the  duty  of  the  judge 
of  that  district  where  the  delinquent  is  imprisoned,  sea- 
sonably to  issue,  and  of  the  marshal  of  the  same  district  to 
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execute,  a  warrant  for  the  removal  of  the  offender,  and  the 
witnesses,  or  either  of  them,  as  the  case  may  be,  to  the 
district  in  which  the  trial  is  to  be  had.  And  upon  all 
arrests  in  criminal  cases,  bail  shall  be  admitted,  except 
where  the  punishment  may  be  death,  in  which  cases  it 
shall  not  be  admitted,  but  by  the  Supreme  or  a  Circuit  Court, 
or  by  a  justice  of  the  Supreme  Court,  or  a  judge  of  a  District 
Court,  who  shall  exercise  their  discretion  therein,  regarding 
the  nature  and  circumstances  of  the  offense,  and  of  the 
evidence  and  the  usages  of  law.  And  if  a  person  conmiitted 
by  a  justice  of  the  Supreme,  or  a  judge  of  a  District  Court, 
for  an  offense  not  punishable  with  death,  shall  afterwards 
procure  bail,  and  there  be  no  judge  of  the  United  States  in 
the  district  to  take  the  same,  it  may  be  taken  by  any  judge 
of  the  Supreme,  or  Superior  Court  of  law  of  such  State. 

Sec.  34.  That  the  laws  of  the  several  States,  except  where 
the  Constitution,  treaties,  or  statutes,  of  the  United  States, 
shall  otherwise  require  or  provide,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common  law,  in  the  courts  of 
the  United  States,  in  cases  where  tKey  apply. 

Sec.  35.  That  in  all  the  courts  of  the  United  States,  the 
parties  may  plead  and  manage  their  own  causes  personally, 
or  by  the  assistance  of  such  counsel  or  attorneys  at  law, 
as  by  the  rules  of  the  said  courts,  respectively,  shall  be 
permitted  to  manage  and  conduct  causes  therein.  And 
there  shall  be  appointed,  in  each  district,  a  meet  person, 
learned  in  the  law,  to  act  as  attorney  for  the  United  States 
in  such  district,  who  shall  be  sworn,  or  affirmed,  to  the 
faithful  execution  of  his  office,  whose  duty  it  shall  be  to 
prosecute  in  such  district,  all  delinquents,  for  crimes  and 
offenses  cognizable  under  the  authority  of  the  United 
States,  and  all  civil  actions  in  which  the  United  States  shall 
be  concerned,  except  before  the  Supreme  Court,  in  the 
district  in  which  that  court  shall  be  holden.  And  he  shall 
receive  as  a  compensation  for  his  services,  such  fees  as 
shall  be  taxed  therefor  in  the  respective  courts  before  which 
the  suits  or  prosecutions  shall  be.  And  there  shall  also  be 
appomted  a  meet  person  learned  in  the  law,  to  act  as  at- 
torney general  for  the  United  States,  who  shall  be  sworn, 
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or  affirmed,  to  a  faithful  execution  of  his  office;  whose  duty 
it  shall  be  to  prosecute  and  conduct  all  suits  in  the  Supreme 
Court,  in  which  the  United  States  shall  be  concerned,  and 
to  give  his  advice  and  opinion  upon  questions  of  law,  when 
required  by  the  President  of  the  United  States,  or  when 
requested  by  the  heads  of  any  of  the  departments,  touching 
any  matters  that  may  concern  their  departments,  and  shall 
receive  such  compensation  for  his  services,  as  shall  by  law 
be  provided. 

Approved  September  24,  1789. 


An  act  in  addition  to  the  act  entitled  "  An  act  to  establish  the 
judicial  courts  of  the  United  States  *' 

[Sec.  1.]  Be  it  enacted,  etc.  That  the  attendance  of  only 
one  of  the  justices  of  the  Supreme  Court,  at  the  several 
Circuit  Courts  of  the  United  States,  to  be  hereafter  held, 
shall  be  sufficient,  any  law  requiring  the  attendance  of  two 
of  the  said  justices  notwithstanding:  Provided,  that  it  shall 
be  lawful  for  the  Supreme  Court,  in  cases  where  special 
circumstances  shall,  in  their  judgment,  render  the  same 
necessary,  to  assign  two  of  the  said  justices  to  attend  the 
Circuit  Court  or  Courts;  and  it  shall  be  the  duty  of  the 
justices,  so  assigned,  to  attend  accordingly.  And  provided, 
also,  that  when  only  one  judge  of  the  Supreme  Court  shall 
attend  any  Circuit  Court  and  the  district  judge  shall  be 
absent,  or  shall  have  been  of  counsel,  or  be  concerned  in 
interest,  in  any  cause  then  pending,  such  Circuit  Court  may 
consist  of  the  said  judge  of  the  Supreme  Court  alone. 

Sec.  2.  That  if  at  any  time  only  one  judge  of  the  Supreme 
Court,  and  the  judge  of  the  district,  shall  sit  in  a  Circuit 
Court,  and  upon  a  final  hearing  of  a  cause,  or  of  a  plea  to 
the  jurisdiction  of  the  court,  they  shall  be  divided  in  opinion, 
it  shall  be  continued  to  the  succeeding  court;  and  if,  upon 
the  second  hearing,  when  a  different  judge  of  the  Supreme 
Court  shall  be  present,  a  like  division  shall  take  place,  the 
district  judge  adhering  to  his  former  opinion,  judgment 
shall  be  rendered  in  conformity  to  the  opinion  of  the  pre- 
siding judge. 
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Sec.  3.  That  the  Supreme  Court,  or,  when  the  Supreme 
Court  shall  not  be  sitting,  any  one  of  the  justices  thereof, 
together  with  the  judge  of  the  district  within  which  a 
special  session,  as  hereafter  authorized,  shall  be  holden, 
may  direct  special  sessions  of  the  Circuit  Courts  to  be 
holden  for  the  trial  of  criminal  causes,  at  any  convenient 
place  within  the  district,  nearer  to  the  place  where  the 
offenses  may  be  said  to  be  committed,  then  the  place  or 
places  appointed  by  law  for  the  ordinary  sessions:  That  the 
clerk  of  such  Circuit  Court  shall,  at  least  thirty  days  before 
the  commencement  of  such  special  session,  cause  the  time 
and  place  for  holding  the  same  to  be  notified,  for  at  least 
three  weeks,  successively,  in  one  or  more  of  the  newspapers 
published  nearest  to  the  place  where  the  session  is  to  be 
holden:  That  all  process,  writs,  and  recognizances,  of  every 
kind,  whether  respecting  juries,  witnesses,  bail,  or  otherwise, 
which  relate  to  the  cases  to  be  tried  at  the  said  special 
sessions,  shall  be  considered  as  belonging  to  such  sessions 
in  the  same  manner  as  if  they  had  been  issued  or  taken  in 
reference  thereto:  That  any  special  session  may  be  adjourned 
to  any  time  or  times  previous  to  the  next  stated  meeting 
of  the  Circuit  Court:  That  all  business  depending  for  trial 
at  any  special  court,  shall,  at  the  close  thereof,  be  con- 
sidered as  of  course  removed  to  the  next  stated  term  of 
the  Circuit  Court:  And  that  the  District  Courts  of  Maine 
and  Kentucky  shall  have  like  power  to  hold  special  sessions 
for  the  trial  of  criminal  causes,  as  hath  been  heretofore  given, 
or  is  hereby  given,  to  the  Circuit  Courts,  subject  to  the  like 
regulations  and  restrictions. 

Sec.  4.  That  bail  for  appearance  in  any  court  of  the 
United  States,  in  any  criminal  cause  in  which  bail  is  by  law 
allowed,  may  be  taken  by  any  judge  of  the  United  States, 
any  chancellor,  judge  of  a  Supreme  or  Superior  Court,  or 
chief  or  first  judge  of  a  court  of  common  pleas,  of  any  State, 
or  mayor  of  a  city,  in  either  of  them,  and  by  any  person 
having  authority  from  a  Circuit  Court,  or  the  District  Courts 
of  Maine  or  Kentucky,  to  take  bail;  which  authority,  rev- 
ocable at  the  discretion  of  such  court,  any  Circuit  Court, 
or  either  of  the  District  Courts  of  Maine  or  Kentucky,  may 
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give  to  one  or  more  discreet  persons,  learned  in  the  law, 
in  any  district  for  which  such  court  is  holden,  where  from 
the  extent  of  the  district,  and  remoteness  of  its  parts  from 
the  usual  residence  of  any  of  the  before-named  officers,  such 
provision  shall,  in  the  opinion  of  the  court  be  necessary, 
Provided,  that  nothing  herein  shall  be  construed  to  extend 
to  taking  bail  in  any  case  where  the  punishment  for  the 
offense  may  be  death;  nor  to  abridge  any  power  heretofore 
given  by  the  laws  of  the  United  States,  to  any  description 
of  persons  to  take  bail. 

Sec.  5.  That  writs  of  ne  exeat,  and  of  injunction,  may  be 
granted  by  any  judge  of  the  Supreme  Court,  in  cases  where 
they  might  be  granted  by  the  Supreme  or  a  Circuit  Court; 
but  no  writ  of  ne  exeat  shall  be  granted  unless  a  suit  in 
equity  be  commenced,  and  satisfactory  proof  shall  be  made 
to  the  court  or  judge  granting  the  same,  that  the  defendant 
designs  quickly  to  depart  from  the  United  States;  nor  shall 
a  writ  of  injunction  be  granted  to  stay  proceedings  in  any 
court  of  a  State;  nor  shall  such  ,writ  be  granted  in  any  case, 
without  reasonable  previous  notice  to  the  adverse  party, 
or  his  attorney,  of  the  time  and  place  of  moving  for  the 
same. 

Sec.  6.  That  subpoenas  for  witnesses,  who  may  be  re- 
quired to  attend  a  court  of  the  United  States,  in  any  district 
thereof,  may  run  into  any  other  district:  Provided,  that 
in  civil  causes,  the  witnesses  living  out  of  the  district  in 
which  the  court  is  holden,  do  not  live  at  a  greater  distance 
than  one  hundred  miles  from  the  place  of  holding  the  same. 

Sec.  7.  That  it  shall  be  lawful  for  the  several  courts  of 
the  United  States,  from  time  to  time,  as  occasion  may 
require,  to  make  rules  and  orders  for  their  respective  courts, 
directing  the  returning  of  writs  and  processes,  the  filing  of 
declarations,  and  other  pleadings,  the  taking  of  rules,  the 
entering  and  making  up  judgments  by  default,  and  other 
matters  in  the  vacation;  and  otherwise,  in  a  manner  not 
repugnant  to  the  laws  of  the  United  States,  to  regulate  the 
practice  of  the  said  courts,  respectively,  as  shall  be  fit  and 
necessary  for  the  advancement  of  justice,  and  especially 
to  that  end  to  prevent  delays  in  proceedings. 
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Sec.  8.  That  where  it  is  now  required  by  the  laws  of  any 
State,  that  goods  taken  in  execution,  on  a  writ  of  fieri 
facias,  shall  be  appraised  previous  to  the  sale  thereof,  it 
shall  be  lawful  for  the  appraisers  appointed  'under  the 
authority  of  the  State,  to  appraise  goods  taken  in  execution, 
on  a  fieri  facias  issued  out  of  any  court  of  the  United  States, 
in  the  same  manner  as  if  such  writ  had  issued  out  of  a  court 
held  under  the  authority  of  the  State,  and  it  shall  be  the 
duty  of  the  marshal,  in  whose  custody  such  goods  may  be, 
to  summon  the  appraisers,  in  like  manner  as  the  sheriff  is, 
by  the  laws  of  the  State,  required  to  summon  them:  and 
the  appraisers  shall  be  entitled  to  the  like  fees,  as  in  cases 
of  appraisements  under  the  laws  of  the  State;  and  if  the 
appraisers,  being  duly  summoned,  shall  fail  to  attend  and 
perform  the  duties  required  of  them,  the  marshal  may 
proceed  to  sell  such  goods  without  an  appraisement. 

Approved  Mar.  2.  1703. 


ACT  OF  MAR.  3,  1875 
18  Stat  L.  470 

Chap.  137 — An  Act  to  determine  the  jurisdiction  of  Circuit 
Courts  of  the  United  States,  and  to  regulate  the  removal  of 
causes  from  State  courts,  and  for  other  purposes 

Be  it  enacted,  &c,  [For  substitute  for  sees.  1,  2,  3,  see  the 
act  of  Aug.  13,  1888,  ch.  866,  sec.  1,  post,] 

Sec.  4.  That  when  any  suit  shall  be  removed  from  a 
In  cases  removed  from  State  court  to  a  circuit  court  of  the 
fn\^\mSJu:'bo^ndtr  United  States,  any  attachment  or  seques- 
rema^va&?5to/i:^  tration  of  the  goods  or  estate  of  the 
eec.646;  113  U.S.  725.   defendant  had  in  such  suit  in  the  State 

court  shall  hold  the  goods  or  estate  so  attached  or  seques- 
tered  to  answer  the  final  judgment  or  decree  in  the  same 
manner  as  by  law  they  would  have  been  held  to  answer 
final  judgment  or  decree  had  it  been  rendered  by  the  court 
in  which  said  suit  was  commenced. 
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And  all  bonds,  undertakings,  or  security  given  by  either 
party  in  such  suit  prior  to  its  removal  shall  remain  valid 
and  effectual,  notwithstanding  said  removal. 

And  all  injunctions,  orders,  and  other  proceedings  had 
in  such  suit  prior  to  its  removal  shall  remain  in  full  force 
and  effect  until  dissolved  or  modified  by  the  court  to  which 
such  suit  shall  be  removed. 

Sec.  5.  That  if,  in  any  suit  commenced  in  a  circuit  court, 
or  removed  from  a  State  court  to  a  suita  improperly  in  cir- 
circuit  court  of  the  United  States,  it  '^l^'^^^^lm^JX 
shall  appear  to  the  satisfaction  of  said  ^^-  ^*^-'  '^-  ^®- 
Circuit  Court,  at  any  time  after  such  suit  has  been  brought 
or  removed  thereto,  that  such  suit  does  not  really  and  sub- 
stantially involve  a  dispute  or  controversy  properly  within 
the  jurisdiction  of  said  Circuit  Court,  or  that  the  parties  to 
said  suit  have  been  improperly  or  coUusively  made  or 
joined,  either  as  plaintiffs  or  defendants,  for  the  purpose 
of  creating  a  case  cognizable  or  removable  imder  this  act, 
the  said  Circuit  Court  shall  proceed  no  further  therein,  but 
shall  dismiss  the  suit  or  remand  it  to  the  court  from  which 
it  was  removed  as  justice  may  require,  and  shall  make 
such  order  as  to  costs  as  shall  be  just;  but  the  order  of  said 
Circuit  Court  dismissing,  or  remanding  said  cause  to  the 
State  court,  shall  he  reviewable  by  the  Supreme  Court  on  writ 
of  error,  or  appeal,  as  the  case  may  be.  [Xines  in  italics  ex- 
pressly repealed  by  the  act  of  August  13,  1888,  ch.  866, 
sec.6,  post.] 

Sec.  6.  That  the  Circuit  Court  of  the  United  States  shall, 
in  all  suits  removed  under  the  provisions  Proceedings  in  suits  re- 
of  this  act,  proceed  therein  as  if  the  ™°^«<*- 
suit  had  been  originally  commenced  in  said  Circuit  Court, 
and  the  same  proceedings  had  been  taken  in  such  suit  in 
said  Circuit  Court  as  shall  have  been  had  therein  in  said 
State  court  prior  to  its  removal. 

Sec.  7.  That  in  all  causes  removable  under  this  act,  if 
the  term  of  the  Circuit  Court  to  which   Time  for  filing  copy  of 

.  Ill  1         record   and  appearance 

the  same  is  removable,  then  next  to  be   in. 

holden,  shall  commence  within  twenty  days  after  filing  the 

petition  and  bond  in  the  State  court  for  its  removal,  then 
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he  or  they  who  apply  to  remove  the  same  shall  have  twenty 
days  from  such  application  to  file  said  copy  of  record  in 
said  Circuit  Court  and  enter  appearance  therein;  and  if 
done  within  said  twenty  days,  such  filing  and  appearance 
shall  be  taken  to  satisfy  the  said  bond  in  that  behalf. 

That  if  the  clerk  of  the  State  court  in  which  any  such 
Refuaai  of  clerk  of  state  ^^^se  shall  be  pending,  shall  refuse  to 
how*  *%u?£hSi.*'°S?S:  a^y  ^^^  or  more  of  the  parties  or  persons 
stata.,  sec.  646.  applying  to  remove  the  same,  a  copy  of 

the  record  therein,  after  tender  of  legal  fees  for  such  copy, 
said  clerk  so  offending  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof  in  the  Circuit  Court  of 
the  United  States  to  which  said  action  or  proceeding  was 
removed,  shall  be  punished  by  imprisonment  not  more  than 
one  year,  or  by  fine  not  exceeding  one  thousand  dollars, 
or  both  in  the  discretion  of  the  court. 

And  the  Circuit  Court,  to  which  any  cause  shall  be  re- 
Court  may  issue  man-   movablc  Under  this  act,  shall  have  power 

damus  to  compel  return     ^       .  .^      *  a'  •   .  •  i   c>ia    a 

of  record,  etc.,  or  may   to  issue  a  wnt  of  Certiorari  to  said  state 

make  order  as  to  pro-  ^  ,.  •  i     r«.    ,  a     . 

duction  of  copy.  etc.  court  Commanding  said  State  court  to 
make  return  of  the  record  in  any  such  cause  removed  as 
aforesaid,  or  in  which  any  one  or  more  of  the  plaintiffs  or 
defendants  have  complied  with  the  provisions  of  this  act 
for  the  removal  of  the  same,  and  enforce  said  writ  according 
to  law. 

And  if  it  shall  be  impossible  for  the  parties  or  persons 
removing  any  cause  under  this  act,  or  compl3dng  with  the 
provisions  for  the  removal  thereof,  to  obtain  such  copy, 
for  the  reason  that  the  clerk  of  said  State  court  refuses  to 
furnish  a  copy,  on  payment  of  legal  fees,  or  for  any  other 
reason,  the  Circuit  Court  shall  make  an  order  requiring  the 
prosecutor  in  any  such  action  or  proceeding  to  enforce 
forfeiture  or  recover  penalty  as  aforesaid,  to  file  a  copy  of 
the  paper  or  proceeding  by  which  the  same  was  commenced, 
within  such  time  as  the  court  may  determine;  and  in  de- 
fault thereof  the  court  shall  dismiss  the  said  action  or 
proceeding; 

But  if  said  order  shall  be  complied  with,  then  said  Cir- 
cuit Court  shall  require  the  other  party  to  plead,  and  said 
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action  or  proceeding  shall  proceed  to  final  judgment;  and 
the  said  Circuit  Court  may  make  an  order  requiring  the 
parties  thereto  to  plead  de  novo;  and  the  bond  given,  con- 
ditioned as  aforesaid,  shall  be  discharged  so  far  as  it  requires 
copy  of  the  record  to  be  filed  as  aforesaid. 

Sec.  8.  That  when  in  any  suit,  commenced  in  any  circuit 
court  of  the  United  States,  to  enfoijce  Absent  defendants  in 
any  legal  or  equitable  lien  upon,  or  claim  S'Sif JSce^iieus!  ,^mov2 
to,  or  to  remove  any  incumbrance  or  JT^^Sl^irr  plo^ny, 
hen  or  cloud  upon  the  title  to  real  or  etT^SS^'^toifr^: 
personal  property  within  the  district  737,738. 
where  such  suit  is  brought,  one  or  more  of  the  defendants 
therein  shall  not  be  an  inhabitant  of,  or  found  within,  the 
said  district,  or  shall  not  voluntarily  appear  thereto,  it 
shall  be  lawful  for  the  court  to  make  an  order  directing 
such  absent  defendant  or  defendants  to  appear,  plead, 
answer,  or  demur,  by  a  day  certain  to  be  designated, 
which  order  ^hall  be  served  on  such  absent  defendant  or 
defendants,  if  practicable,  wherever  found,  and  also  upon 
the  person  or  persons  in  possession  or  charge  of  said  prop- 
erty, if  any  there  be. 

Or  where  such  personal  service  upon  such  absent  defend- 
ant or  defendants  is  not  practicable,  such  order  shall  be 
published  in  such  manner  as  the  court  may  direct,  not  less 
than  once  a  week  for  six  consecutive  weeks. 

And  in  case  such  absent  defendant  shall  not  appear,  plead, 
answer,  or  demur  within  the  time  so  limited,  or  within  some 
further  time,  to  be  allowed  by  the  court,  in  its  discretion, 
and  upon  proof  of  the  service  or  publication  of  said  order, 
and  of  'the  performance  of  the  directions  contained  in  the 
same,  it  shall  be  lawful  for  the  court  to  entertain  jurisdic- 
tion, and  proceed  to  the  hearing  and  adjudication  of  such 
suit  in  the  same  manner  as  if  such  absent  defendant  had 
been  served  with  process  within  the  said  district. 

But  said  adjudication  shall,  as  regards  said  absent  de- 
fendant or  defendants  without  appear-   Adjudication  against,  to 
ance,    affect    only    the   property   which   *^«^*  ^^^^  property, 
shall  have  been  the  subject  of  the  suit  and  under  the  juris- 
diction of  the  court  therein,  within  such  district. 


652  ADDENDA 

And  when  a  part  of  the  said  real  or  personal  property 
Suits  may  be  brought  against  wWch  such  proceeding  shall  be 
pro{Srtyi8!'*'SS;?3toti!!  ^^ken  shall  be  within  another  district, 
sees.  740-742.  j^^|.  ^jthin  the  same  State,  said  suit  may 

be  brought  in  either  district  in  said  State. 

Provided,  however,  that  any  defendant  or  defendants  not 
Defendants  not  per^  actually  personally  notified  as  above  pro- 
^p^wifhi^^ylraX?  vided  may,  at  any  time  within  one  year 
judgment,  etc.  after  final  judgment  in  any  suit  men- 

tioned in  this  section,  enter  his  appearance  in  said  suit  in 
said  Circuit  Court,  and  thereupon  the  said  court  shall  make 
an  order  setting  aside  the  judgment  therein,  and  permitting 
said  defendant  or  defendants  to  plead  therein  on  payment 
by  him  or  them  of  such  costs  as  the  court  shall  deem  just; 
and  thereupon  said  suit  shall  be  proceeded  with  to  final 
judgment  according  to  law. 

Sec.  9.  That  whenever  either  party  to  a  final  judgment 
Death  of  party  to  final   or  decree  which  has  been«  or  shall  be 

judgment     in     Circuit  ,         ,    .  ^.        .^    /^         .    ,  ,.     , 

Court  before  time  for   rendered  in  any  Circuit  Court  has  died 

appeal  or  writ  of  error  i_    n    j*      i     #  xi       x-  n  j    ^ 

expired;     proceedings,    or  Shall  die  bcforc  the  time  allowed  for 

Rev.    Stata.,   sees.    055.     ,    ,  .  ,  ...  -.       t> 

956;  139  u,  s.  385.  taking  an  appeal  or  bringing  a  wnt  of 
error  has  expired,  it  shall  not  be  necessary  to  revive  the 
suit  by  any  formal  proceedings  aforesaid. 

The  representatives  of  such  deceased  party  may  file  in 
the  office  of  the  clerk  of  such  Circuit  Court  a  duly  certified 
copy  of  his  appointment  and  thereupon  may  enter  an  appeal 
or  bring  writ  of  error  as  the  party  he  represents  might  have 
done. 

If  the  party  in  whose  favor  such  judgment  or  decree  is 
rendered  has  died  before  appeal  taken  or  writ  of  error 
brought,  notice  to  his  representatives  shall  be  given  from 
the  Supreme  Court,  as  provided  in  case  of  the  death  of  a 
party  after  appeal  taken  or  writ  of  error  brought. 

Sec.  10.  That  all  acts  and  parts  of  acts  in  conflict  with 
RapeaL  the  provisions  of  this  act  are  hereby 

repealed. 
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ACT  OF  AUG.  13,  1888,  CHAP.  866 
25   Stat.   L.    433 

Chap.  866 — An  Act  to  correct  the  enrollment  of  an  Act  ap- 
proved March  third,  eighteen  hundred  and  eighty-seven,  enti- 
tled ''An  Act  to  amend  sections  one,  two,  three,  and  ten  of  an 
Act  to  determine  the  jurisdiction  of  the  Circuit  Courts  of  the 
United  States,  and  to  regulate  the  removal  of  causes  from 
the  State  courts,  and  for  other  purposes,  approved  March 
third,  eighteen  hundred  and  seventy-five.^' 

Be  it  enacted,  &c.,  that  the  Act  approved  March  third, 
eighteen  hundred  and  eighty-seven,  en-   Juriadiction  of  circuit 

x-xi    J    <<  A  i    X  J  X-  Coiirts  Rev.  8UUa.,  sec. 

titled  An  act  to  amend  sections  one,  629. 
two,  three,  and  ten  of  an  act  to  determine  the  jurisdiction  of 
the  Circuit  Courts  of  the  United  States,  and  to  regulate  the 
removal  of  causes  from  State  courts,  and  for  other  purposes, 
approved  March  third,  eighteen  hundred  and  seventy-five," 
be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

''Be  it  enacted,  &c.,  that  the  first  section  of  an  act  entitled 
'An  Act  to  determine  the  jurisdiction  of  5u6«riftite /or  i875.  Mar. 
arcuit  Courts  of  the  United  States  and  ^J^;^^'  ^'staiJ't, 
to  regulate  the  removal  of  causes  from  ^'^^' 
State  courts,  and  for  other  purposes,'  approved  March  third, 
eighteen  hundred  and  seventy-five,  be,  and  the  same  is 
hereby,  amended  so  as  to  read  as  follows: 

"That  the  circuit  courts  of  the  United  States  shall  have 
original  cognizance,  concurrent  with  the   of  civil  miits  at  law  and 

.,  --,  -,-.in  equity,  where  matter 

courts  of  the  several  States,  of  all  suits   in     dispute     exceeds 

^  .    .,  ^  ,  ,  .        S2.000     arising     under 

of  a  civil  nature,  at  common  law  or  m   laws  of  United  states. 

,  ,,  .1.  or  where  United  States 

equity,  where  the  matter  m  dispute  ex-   are   plaintiffs,   or   be- 

,  ,      .  •  .    .  1  ,      ,1         tween    citisens    of    the 

ceeds,  exclusive  of  interest  and  costs,  the   different    states.   133 

1  r  X         .1-  J  J    11  J      ^-  -S.  316:   137   V.  8. 

sum  or  value  of  two  thousand  dollars,  and,  369: 150  u.  s.  i38: 152 
"  Ansing   under   the  Constitution   or  490:  les  u.  s.  273;  191 

*    ,      XT    .       ,  o.  U.  S.  406;   178   U.  S. 

laws  of  the  United  States,  or  239;  les  u.  s.  531. 
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"  Treaties  made,  or  which  shall  be  made,  under  their 
authority,  or 

"  In  which  controversy  the  United  States  are  plaintifiFs  or 
petitioners,  or 

"  In  which  there  shall  be  a  controversy  between  citizens  of 
different  States,  in  which  the  matter  in  dispute  exceeds, 
exclusive  of  interest  and  costs,  the  sum  or  value  aforesaid, 
or 

"  A  controversy  between  citizens  of  the  same  State  claim- 
ing lands  under  grants  of  different  States,  or 

"  A  controversy  between  citizens  of  a  State  and  foreign 
States,  citizens,  or  subjects,  in  which  the  matter  in  dispute 
exceeds,  exclusive  of  interest  ai^d  costs,  the  sum  or  value 
aforesaid, 

'*  And  shall  have  exclusive  cognizance  of  all  crimes  and 
Of  crimes.  offenses  cognizablc  under  the  authority 

of  the  United  States,  except  as  otherwise  provided  by  law, 
and  concurrent  jurisdiction  with  the  district  courts  of  the 
crimes  and  offenses  cognizable  by  them. 
Defendant  not  to  be       "  But  uo  persou  shall  be  arrested  in 

arrested  in  one  district  i*        •    .     <•  •    ^    •  i 

for  trial  in  another  in    onc  district  for  tnal  in  another  m  any 

civil  cases.     Rev.  StaU.t       .    .,         ,.  ,      -  ^.         .,  -r^.   .    •    . 

sec.  739.  Civil  actiou  before  a  Circuit  or  Distnct 

Court; 

"And  no  civil  suit  shall  be  brought  before  either  of  said 
Nor  to  be  sued  in  di^  courts  against  any  person  by  any  original 
rSenc^e^'e't^Tiaf  5!  process  or  proceeding  in  any  other  dis- 
5. 41. 492;  155  r/.  5. 72.  ^^^^  ^y^^^  ^y^^^  whereof  he  is  an  inhab- 
itant, but  where  the  jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  different  States,  suit 
shall  be  brought  only  in  the  district  of  the  residence  of  either 
the  plaintiff  or  the  defendant; 

"  Nor  shall  any  Circuit  or  District  Court  have  cognizance 
Suits  by  assignee  not  to  of  any  suit,  except  upou  foreign  bills 
i^i/nor^'^'^lht  "hL^  of  exchange,  to  recover  the  contents  of 
SiS?'b1iis^f  2xS?a5e:  any  promissory  note  or  other  chose  in 
138  u.  8.  95.  action  in  favor  of  any  assignee,  or  of 

any  subsequent  holder  if  such  instrument  be  payable 
to  bearer  and  be  not  made  by  any  corporation,  unless 
such  suit  might  have  been  prosecuted  in  such  court  to 
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recover  the  said  contents  if  no  assignment  or  transfer  had 
been  made; 

"And  the  Circuit  Courts  shall  also  have  appellate  juris- 
diction from  the  District  Courts  under  Appeiute  jurisdiction, 
the  regulations  and  restrictions  prescribed  by  law." 

That  the  second  section  of  said  act  be,  and  the  same  is 
hereby,  amended  so  as  to  read  as  follows: 

"  Sec.  2.  That  any  suit  of  a  civil  nature,  at  law  or  in  equity, 
arising  under  the  Constitution  or  laws  Removal  of  miits  arising 
of  the  United  States,  or  treaties  made,  or  §^^  ^^^  °su[tS  ^ 
which  shall  be  made,  under  their  au-  ^^"^*  ^°"^- 
thority,  of  which  the  Circuit  Courts  of  the  United  States  are 
given  original  jurisdiction  by  the  preceding  section,  which 
may  now  be  pending,  or  which  may  hereafter  be  brought, 
in  any  State  court,  may  be  removed  by  the  defendant  or 
defendants  therein  to  the  Circuit  Court  of  the  United  States 
for  the  proper  district. 

"  Any  other  suit  of  a  civil  nature,  at  law  or  in  equity,  of 
which  the  Circuit  Courts  of  the  United  of  other  suits.  Rev. 
States  are  given  jurisdiction  by  the  pre-  ^'^-  ■*~-  ^®- 
ceding  section,  and  which  are  now  pending,  or  which  may 
hereafter  be  brought,  in  any  State  court,  may  be  removed 
into  the  Circuit  Court  of  the  United  *  States  for  the  proper 
district  by  the  defendant  or  defendants  therein,  being  non- 
residents of  that  State. 

"And  when  in  any  suit  mentioned  in  this  section  there 
shall  be  a  controversy  which  is  wholly  gy  ^^^  ^^  ^^re  of 
between  citizens  of  different  States,  and  SI^Tist'^p^bVco^ 
which  can  be  fully  determined  as  be-  *"»^«"y- 
tween  them,  then  either  one  or  more  of  the  defendants 
actually  interested  in  such  controversy  may  remove  said 
suit  into  the  Circuit  Court  of  the  United  States  for  the  proper 
district. 

"And  where  a  suit  is  now  pending,  or  may  be  hereafter 
brought,  in  any  State  court,  in  which  on.  account  of  local 
there  is  a  controversy  between  a  citizen  p™j"<^c«- 
of  the  State  in  which  the  suit  is  brought  and  a  citizen  of 
another  State,  any  defendant,  being  such  citizen  of  another 
State,  may  remove  such  suit  into  the  Circuit  Court  of  the 
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United  States  for  the  proper  district,  at  any  time  before  the 
trial  thereof,  when  it  shall  be  made  to  appear  to  said  Circuit 
Court  that  from  prejudice  or  local  influence  he  will  not  be 
able  to  obtain  justice  in  such  State  court,  or  in  any  other 
State  court  to  which  the  said  defendant  may,  under  the 
laws  of  the  State,  have  the  right,  on  account  of  such  preju- 
dice or  local  influence,  to  remove  said  cause. 

*'  Provided,  that  if  it  further  appear  that  said  suit  can  be 
Suit  to  be  remanded  as  fuUy  and  justly  determined  as  to  the 
diced.  other  defendants  in  the  State  court,  with- 

out being  affected  by  such  prejudice  or  local  influence,  and 
that  no  party  to  the  suit  will  be  prejudiced  by  a  separation 
of  the  parties,  said  Circuit  Court  may  direct  the  suit  to  be 
remanded,  so  far  as  relates  to  such  other  defendants,  to 
the  State  court,  to  be  proceeded  with  therein. 

"At  any  time  before  the  trial  of  any  suit  which  is  now 
Or  if  prejudice  does  not  pending  in  any  Circuit  Court  or  may  here- 
•*"*•  after  be  entered  therein,  and  which  has 

been  removed  to  said  court  from  a  State  court  on  the  affi- 
davit of  any  party  plaintiff  that  he  had  reason  to  believe 
and  did  believe  that,  from  prejudice  or  local  influence,  he 
was  unable  to  obtain  justice  in  said  State  court,  the  Circuit 
Court  shall,  on  application  of  the  other  party,  examine 
into  the  truth  of  said  affidavit  and  the  grounds  thereof, 
and,  unless  it  shall  appear  to  tlie  satisfaction  of  said 
court  that  said  party  will  not  be  able  to  obtain  justice 
in  such  State  court,  it  shall  cause  the  same  to  be  remanded 
thereto. 

''Whenever  any  cause  shall  be  removed  from  any  State 
No  appeal  allowed  from  court  into  any  Circuit  Court  of  the 
u.  s.  50.  286.  679;  134    United  States,  and  the  Circuit  Court  shall 

U.  S.  45;  137  U.  S.  143.     _,.,,,',  .  , 

451.  decide   that   the   cause   was   improperly 

removed,  and  order  the  same  to  be  remanded  to  the  State 
court  from  whence  it  came,  such  remand  shall  be  immediately 
carried  into  execution,  and  no  appeal  or  writ  of  error  from 
the  decision  of  the  Circuit  Court  so  remanding  such  cause 
shall  be  allowed." 

That  section  three  of  said  act  be,  and  the  o_mie  is  hereby, 
amended  so  as  to  read  as  follows: 
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"  Sec.  3.  That  whenever  any  party  entitled  to  remove  any 
suit   mentioned   in   the   next   preceding   Petition  and  bond  for 

,    .  ,  removal.     138     U.     S, 

section,  except  in  such  cases  as  are  pro-  sos. 
vided  for  in  the  last  clause  of  said  section,  may  desire  to 
remove  such  suit  from  a  State  court  to  the  Circuit  Court  of 
the  United  States,  he  may  make  and  file  a  petition  in  suijh 
suit  in  such  State  court  at  the  time,  or  any  time  before  the 
defendant  is  required  by  the  laws  of  the  State  or  the  rule 
of  the  State  court  in  which  such  suit  is  brought  to  answer 
or  plead  to  the  declaration  or  complaint  of  the  plaintiff,  for 
the  removal  of  such  suit  into  the  Circuit  Court  to  be  held 
in  the  district  where  such  suit  is  pending,  and  shall  make 
and  file  therewith  a  bond,  with  good  and  sufficient  surety, 
for  his  or  their  entering  in  such  Circuit  Court,  on  the  first 
day  of  its  then  next  session,  a  copy  of  the  record  in  such 
suit,  and  for  paying  all  costs  that  may  be  awarded  by  the 
said  Circuit  Court  if  said  court  shall  hold  that  such  suit  was 
wrongfully  or  improperly  removed  thereto,  and  also  for  his 
or  their  appearing  and  entering  special  bail  in  such  suit  if 
special  bail  was  originally  requisite  therein. 

"It  shall  then  be  the  duty  of  the  State  court  to  accept 
said  petition  and  bond,  and  proceed  state  court  to  proceed 
no  further  in  such  suit.  '^^  '^^^"• 

"And  the  said  copy  being  entered  as  aforesaid  in  said 
CiiXJuit  Court  of  the  United  States,  the  circuit  court  to  proceed, 
cause  shall  then  proceed  in  the  same  manner  as  if  it  had  been 
originally  commenced  in  the  said  Circuit  Court. 

"And  if  in  any  action  commenced  in  a  State  court  the  title 
of  land  be  concerned,  and  the  parties  are  Suits  between  citixenB 

.  ^,  cti    X  J   ^i_  X       of  the  same  state  claim- 

citizens  of  the  same  State,  and  the  mat-   ing  under  grants  of  dif- 

,.         ^  ,    ,,  ,  fcrent  States.     Rev. 

ter  in  dispute  exceed  the  sum  or  value  suub.,  sec.  647. 
of  two  thousand  dollars,  exclusive  of  interest  and  costs, 
the  sum  or  value  being  made  to  appear,  one  or  more  of  the 
plaintiffs  or  defendants,  before  the  trial,  may  state  to  the 
court,  and  make  affidavit  if  the  court  require  it,  that  he 
or  they  claim  and  shall  rely  upon  a  right  or  title  to  the  land 
under  a  grant  from  a  State,  and  produce  the  original  grant, 
or  an  exemphfication  of  it,  except  where  the  loss  of  public 
records  shall  put  it  out  of  his  or  their  power,  and  shall  move 

42 
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that  any  one  or  more  of  the  adverse  party  inform  the  court 
whether  he  or  they  claim  a  right  or  title  to  the  land  under  a 
grant  from  some  other  State,  the  party  or  parties  so  required 
shall  give  such  information,  or  otherwise  not  be  allowed  to 
plead  such  grant  or  give  it  in  evidence  upon  the  trial. 

"And  if  he  or  they  inform  that  he  or  they  do  claim  imder 
such  grant,  any  one  or  more  of  the  party  moving  for  such 
Removal.  information  may  then,  on  petition  and 

bond,  as  hereinbefore  mentioned  in  this  act,  remove  the 
cause  for  trial  to  the  Circuit  Court  of  the  United  States 
next  to  be  holden  in  such  district. 

''And  any  one  of  either  party  removing  the  cause  shall 
Party  removing  not  to   not  be  allowed  to  plead  or  give  evidence 

give  other  evidence  of        .  ,  ,•■11  1  i        i  • 

title  than  that  stated,    of  any  Other  title  than  that  by  him  or 
them  stated  as  aforesaid  as  the  ground  of  his  or  their  claim."* 
Sec.  2.  That  whenever  in  any  cause  pending  in  any  court 
Receivers   to    manage   of  the  United  States  there  shall  be  a 

Sroperty    according    to  .  .  .  ^ 

tate  laws.  receiver  or  manager  m  possession  of  any 

property,    such    receiver   or   manager   shall    manage   and 

operate  such   property  according  to  the  requirements  of 

the  valid  laws  of  the  State  in  which  such  property  shall  be 

situated,  in  the  same  manner  that  the  owner  or  possessor 

thereof  would  be  bound  to  do  if  in  possession  thereof. 

Any  receiver  or  manager  who  shall  willfully  violate  the 
Punishment  for  viola-  provisious  of  this  section  shall  be  deemed 
^^^^'  guilty  of  a  misdemeanor,  and  shall,  on 

conviction  thereof,  be  punished  by  a  fine  not  exceeding  three 
thousand  dollars,  or  by  imprisonment  not  exceeding  one  year, 
or  by  both  said  punishments,  in  the  discretion  of  the  court. 

Sec.  3.  That  every  receiver  or  manager  of  any  property 
Suits  against  receivers,  appointed  by  any  court  of  the  United 
States  may  be  sued  in  respect  of  any  act  or  transaction  of 
his  in  carrying  on  the  business  connected  with  such  property, 
without  the  previous  leave  of  the  court  in  which  such  re- 
ceiver or  manager  was  appointed. 

But  such  suit  shall  be  subject  to  the  general  equity  juris- 
sub^ect  to  equity  juris-  dictiou  of  the  court  in  which  such  re- 
****'**°°-  ceiver  or  manager  was  appointed,  so  far 

as  the  same  shall  be  necessary  to  the  ends  of  justice. 
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Sec.  4.  That  all  national  banking  associations  established 
under  the  laws  of  the  United  States  shall,  National  banks  deemed 
for  the  purposes  of  all  actions  by  or  S'^ISn  tci?^.^^^ 
against  them,  real,  personal,  or  mixed,  ^^^m  sec/ses. 
and  all  suits  in  equity,  be  deemed  citizens  of  the  States  in 
which  they  are  respectively  located. 

And  in  such  cases  the  Circuit  and  District  Court  shall  not 
have    jurisdiction    other    than    such  •  as  j„ruidiction    same    as 
they  would  have  in  cases  between  indi-   ^^^^  individuaia. 
vidual  citizens  of  the  same  State. 

The  provisions  of  this  section  shall  not  be  held  to  affect 
the  jurisdiction  of  the  courts  of  the  Not  to  aopiy  to  suits  by 
United  States  in  cases  commenced  by   United  states,  etc. 

the  United  States  or  by  direction  of  any  officer  thereof, 
or  cases  for  winding  up  the  affairs  of  any  such  bank. 

Sec.  5.  That  nothing  in  this  act  shall  be  held,  deemed, 
or  construed  to  repeal  or  affect  any  juris-  ^iva  rights  jurisdiction 
diction  or  right  mentioned  either  in  sec-  g^ta!^  »&^.'  64i-^; 
tions  six  hundred  and  forty-one,  or  in  '^^^^ 
six  hundred  and. forty-two,  or  in  six  hundred  and  forty- 
three,  or  in  seven  hundred  and  twenty-two,  or  in  title 
twenty-four  of  the  Revised  Statutes  of  the  United  States,  or 
mentioned  in  section  eight  of  the  act  of  Congress  of  which 
this  act  is  an  amendment,  or  in  the  act  of  Congress  approved 
March  first,  eighteen  hundred  and  seventy  five,  entitled 
"An  Act  to  protect  all  citizens  in  their  civil  and  legal 
rights." 

Sec.  6.  That  the  last  paragraph  of  section  five  of  the  act 
of  Congress  approved  March  third,  eight-  j^^^^  ^,  ^^^  ^^  ^ar.  3. 
een  hundred  and  seventy-five,  entitled  ]^l'^^  ^^*  JS*  ^^ 
"An  Act  to  determine  the  jurisdiction  ^^''^ 
of  Circuit  Courts  of  the  United  States  and  to  regulate  the 
removal  of  causes  from  State  courts,  and  for  other  purposes," 
and  section  six  hundred  and  forty  of  the  Revised  Statutes, 
and  all  laws  and  parts  of  laws  in  conflict  with  the  provisions 
of  this  act,  be,  and  the  same  are  hereby,  repealed : 

Provided,  that  this  act  shall  not  affect  the  jurisdiction 
over  or  disposition  of  any  suit  removed         Pending  suits, 
from  the  court  of  any  State,  or  suit  commenced  in  any  court 
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of  the  United  States,  before  the  passage  hereof  except  as 
otherwise  expressly  provided  in  this  act. 

Sec.  7.  That  no  person  related  to  any  justice  or  judge 
Certain  relatives  of  ^^  ^ny  couTt  of  the  United  States  by 
{>oiSSd°°or  '°enl3o:?i"  affinity  or  consanguinity  within  the  de- 
aa  officers  of  courts,      gj^^  ^f  g^g^  cousiu  shall  hereafter  be 

appointed  by  such  court  or  judge  to,  or  employed  by  such 
court  or  judge  in,  any  office  or  duty  in  any  court  of  which 
such  justice  or  judge  may  be  a  member. 

Approved  Aug.  13,  1888. 


THE  ACT  ESTABLISHING  THE  CIRCUIT 

COURTS  OF  APPEALS 

An  Act  to  establish  Circuit  Courts  of  Appeals  and  to  define 
and  regulate  in  certain  cases  the  jurisdiction  of  the  courts 
of  the  United  States,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  that 
there  shall  be  appointed  by  the  President  of  the  United 
States,  by  and  with  the  advice  and  consent  of  the  Senate, 
in  each  circuit  an  additional  circuit  judge,  who  shall  have 
the  same  qualifications,  and  shall  have  the  same  power  and 
jurisdiction  therein  that  the  circuit  judges  of  the  United 
States  within  their  respective  circuits  now  have  under 
existing  laws,  and  •who  shall  be  entitled  to  the  same  com- 
pensation as  the  circuit  judges  of  the  United  States  in  their 
respective  circuits  now  have. 

Sec.  2.  That  there  is  hereby  created  in  each  circuit  a  Cir- 
cuit Court  of  Appeals,  which  shall  consist  of  three  judges,  of 
whom  two  shall  constitute  a  quorum,  and  which  shall  be 
a  court  of  record  with  appellate  jurisdiction,  as  is  hereafter 
limited  and  established.  Such  court  shall  prescribe  the 
form  and  style  of  its  seal  and  the  form  of  writs  and  other 
process  and  procedure  as  may  be  comformable  to  the 
exercise  of  its  jurisdiction  as  shall  be  conferred  by  law. 
It  shall  have  the  appointment  of  the  marshal  of  the  court,^ 
with  the  same  duties  and  powers  under  the  regulations  of 
the  court  as  are  now  provided  for  the  marshal  of  the  Supreme 
Court  of  the  United  States,  so  far  as  the  same  may  be 
applicable.  The  court  shall  also  appoint  a  clerk,  who  shall 
perform  and  exercise  the  same  duties  and  powers  in  regard 
to  all  matters  within  its  jurisdiction  as  are  now  exercised 

^  Office  of  marshal  of  the  court  abolinhed  and  the  duties  thereof  imposed  on  mar- 
■hals  of  the  district  where  the  court  is  held.     Vol.  27,  Stats,  at  Large,  page  222. 
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and  performed  by  the  clerk  of  the  Supreme  Court  of  the 
United  States,  so  far  as  the  same  may  be  applicable.  The 
salary  of  the  marshal  of  the  court  shall  be  twenty-five  hun- 
dred dollars  a  year,  and  the  salary  of  the  clerk  of  the  court 
shall  be  three  thousand  dollars  a  year,  to  be  paid  in  equal 
proportions  quarterly.  The  costs  and  fees  in  the  Supreme 
Court  now  provided  for  by  law  shall  be  costs  and  fees  in 
the  Circuit  Courts  of  Appeals;  ^  and  the  same  shall  be  ex- 
pended, accounted  for  and  paid  over  to  the  Treasury  De- 
partment of  the  United  States  in  the  same  manner  as  is  pro- 
vided in  respect  to  the  costs  and  fees  in  the  Supreme  Court. 

The  court  shall  have  power  to  establish  all  rules  and 
regulations  for  the  conduct  of  the  business  of  the  court 
within  its  jurisdiction  as  conferred  by  law. 

Sec.  3.  That  the  chief  justice  and  the  associate  justices 
of  the  Supreme  Court  assigned  to  each  circuit,  and  the 
circuit  judges  within  each  circuit,  and  the  several  district 
judges  within  each  circuit,  shall  be  competent  to  sit  as 
judges  of  the  Circuit  Court  of  Appeals  within  their  respective 
circuits  in  the  manner  hereinafter  prowded.  In  case  the 
chief  justice  or  an  associate  justice  of  the  Supreme  Court 
should  attend  at  any  session  of  the  Circuit  Court  of  Appeals 
he  shall  preside,  and  the  circuit  judges  in  attendance  upon 
the  court  in  the  absence  of  the  chief  justice  or  associate 
justice  of  the  Supreme  Court  shall  preside  in  the  order  of 
the  seniority  of  their  respective  commissions. 

In  case  the  full  court  at  any  time  shall  not  be  made  up 
by  the  attendance  of  the  chief  justice  or  an  associate  justice 
of  the  Supreme  Court  and  circuit  judges,  one  or  more  district 
judges  within  the  circuit  shall  be  competent  to  sit  in  the 
court  according  to  such  order  or  provision  among  the  dis- 
trict judges  as  either  by  general  or  particular  assignment 
shall  be  designated  by  the  court:  Provided,  that  no  justice 
or  judge  before  whom  a  cause  or  question  may  have  been 
tried  or  heard  in  a  District  Court,  or  existing  Circuit  Court., 
shall  sit  on  the  trial  or  hearing  of  such  cause  or  question  in 
the  Circuit  Court  of  Appeals.  A  term  shall  be  held  annually 
by  the  Circuit   Court  of  Appeals   in   the  several   judicial 

^»^-^M^»^^»i.»       ■■■■■■■  ■■      11      ■  — -_^ . . .  I        ,      .  m  * 

1  Amended  by  Act  of  Feb.  19,  1807. 
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circuits  at  the  following  places:  In  the  first  circuit,  in  the 
city  of  Boston;  in  the  second  circuit,  in  the  city  of  New  York; 
in  the  third  circuit,  in  the  city  of  Philadelphia;  in  the  fourth 
circuit,  in  the  city  of  Richmond;  in  the  fifth  circuit,  in  the 
city  of  New  Orleans;  in  the  sixth  circuit,  in  the  city  of 
Cincinnati;  in  the  seventh  circuit,  in  the  city  of  Chicago; 
in  the  eighth  circuit,  in  the  city  of  Saint  Louis;  in  the  ninth 
circuit,  in  the  city  of  San  Francisco;  and  in  such  other 
places  in  each  of  the  above  circuits  as  said  court  may  from 
time  to  time  designate.  The  first  terms  of  said  courts  shall 
be  held  on  the  second  Monday  in  January,  eighteen  hundred 
and  ninety-one,  and  thereafter  at  such  times  as  may  be  fixed 
by  said  courts. 

Sec.  4.  That  no  appeal,  whether  by  writ  of  error,  or  other- 
wise, shall  hereafter  be  taken  or  allowed  from  any  District 
Court  to  the  existing  Circuit  Courts,  and  no  appellate  juris- 
diction shall  hereafter  be  exercised  or  allowed  by  said  ex- 
isting Circuit  Courts,  but  all  appeals  by  writ  of  error  or 
otherwise,  from  said  District  Courts  shall  only  be  subject 
to  review  in  the  Supreme  Court  of  the  United  States  or  in 
the  Circuit  Court  of  Appeals  hereby  established,  as  is  here- 
inafter provided,  and  the  review,  by  appeal,  by  writ  of  error, 
or  otherwise,  from  the  existing  Circuit  Courts  shall  be  had 

« 

only  in  the  Supreme  Court  of  the  United  States,  or  in  the 
Circuit  Court  of  Appeals  hereby  established,  according  to 
the  provisions  of  this  act  regulating  the  same. 

Sec.  5.  That  appeals  or  writs  of  error  may  be  taken  from 
the  District  Courts  or  from  the  existing  Circuit  Courts  direct 
to  the  Supreme  Court  in  the  following  cases: 

In  any  case  in  which  the  jurisdiction  of  the  court  is  in 
issue;  in  such  cases  the  question  of  jurisdiction  alone  shall 
be  certified  to  the  Supreme  Court  from  the  court  below  for 
decision. 

From  the  final  sentences  and  decrees  in  prize  causes. 

In  cases  of  conviction  of  a  capital  [or  otherwise  infamous]  * 
crime. 

In  any  case  that  involves  the  construction  or  application 
of  the  Constitution  of  the  United  States. 


^  The  words  in  brackets  were  stricken  out  by  the  Act  of  Jan.  20,  1897. 
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In  any  case  in  which  the  constitutionality  of  any  law  of 
the  United  States,  or  the  validity  or  construction  of  any 
treaty  made  under  its  authority,  is  drawn  in  question. 

In  any  case  in  which  the  Constitution  or  law  of  a  State  is 
claimed  to  be  in  contravention  of  the  Constitution  of  the 
United  States. 

Nothing  in  this  act  shall  affect  the  jurisdiction  of  the 
Supreme  Court  in  cases  appealed  from  the  highest  court  of  a 
State,  nor  the  construction  of  the  statute  providing  for 
review  of  such  cases. 

Sec.  6.  That  the  Circuit  Courts  of  Appeals  established 
by  this  act  shall  exercise  appellate  jurisdiction  to  review  by 
appeal  or  by  writ  of  error  final  decision  in  the  District  Court 
and  the  existing  Circuit  Courts  in  all  cases  other  than  those 
provided  for  in  the  preceding  section  of  this  act,  imless  other- 
wise provided  by  law,  and  the  judgments  or  decrees  of  the 
Circuit  Courts  of  Appeals  shall  be  final  in  all  cases  in  which 
the  jurisdiction  is  dependent  entirely  upon  the  opposite  par- 
ties to  the  suit  or  controversy,  being  aliens  and  citizens  of  the 
United  States  or  citizens  of  different  States;  also  in  all  cases 
arising  under  the  patent  laws,  under  the  revenue  laws  and 
under  the  criminal  laws  and  in  admiralty  cases,  excepting 
that  in  every  such  subject  within  its  appellate  jurisdiction 
the  Circuit  Court  of  Appeals  at  any  time  may  certify  to  the 
Supreme  Court  of  the  United  States  any  questions  or  propo- 
sitions of  law  concerning  which  it  desires  the  instruction  of 
that  court  for  its  proper  decision.  And  thereupon  the 
Supreme  Court  may  either  give  its  instruction  on  the  ques- 
tions and  propositions  certified  to  it,  which  shall  be  binding 
upon  the  Circuit  Courts  of  Appeals  in  such  case,  or  it  may 
require  that  the  whole  record  and  cause  may  be  sent  up  to 
it  for  its  consideration,  and  thereupon  shall  decide  the  whole 
matter  in  controversv  in  the  same  manner  as  if  it  had  been 
brought  thei^  for  review  by  writ  of  error  or  appeal. 

And  excepting  also  that  in  any  such  case  as  is  hereinbe- 
fore made  final  in  the  Circuit  Court  of  Appeals  it  shall  be 
competent  for  the  Supreme  Court  to  require,  by  certiorari 
or  otherwise,  any  such  case  to  be  certified  to  the  Supreme 
Court  for  its  review  and  determination  with  the  same  power 
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and  authority  in  the  case  as  if  it  had  been  carried  by  appeal 
or  writ  of  error  to  the  Supreme  Court. 

In  all  cases  not  hereinbefore,  in  this  section,  made  final 
there  shall  be  of  right  an  appeal  or  writ  of  error  or  review 
of  the  case  by  the  Supreme  Court  of  the  United  States  where 
the  matter  in  controversy  shall  exceed  one  thousand  dollars 
besides  costs.  But  no  such  appeal  shall  be  taken  or  writ  of 
error  sued  out  unless  within  one  year  after  the  entry  of  the 
order,  judgment  or  decree  sought  to  be  reviewed. 

Sec.  7.  That  where,  upon  a  hearing  in  equity  in  a  Dis- 
trict or  in  a  Circuit  Court,  or  by  a  judge  thereof  in  vacation 
an  injunction  shall  be  granted  or  continued,  or  a  receiver 
appointed  by  an  interlocutory  order  or  decree  in  any  cause, 
an  appeal  may  be  taken  from  such  interlocutory  order  or 
decree  granting  or  continuing  such  injunction,  or  appointing 
such  receiver,  to  the  Circuit  Court  of  Appeals:  Provided,  that 
the  appeal  must  be  taken  within  thirty  days  from  entry 
of  such  order  or  decree,  and  it  shall  take  precedence  in  the 
appellate  court;  and  the  proceedings  in  other  respects  in 
the  court  below  shall  not  be  stayed  unless  otherwise  ordered 
by  that  court,  or  by  the  appellate  court,  or  a  judge  thereof, 
during  the  pendency  of  such  appeal:  Provided  further,  that 
the  court  below  may,  in  its  discretion,  require  as  a  condition 
of  the  appeal  an  additional  bond.^ 

Approved,  Apr.  14,  1906. 

Sec.  8.  That  any  justice  or  judge,  who,  in  pursuance  of  the 
provisions  of  this  act,  shall  attend  the  Circuit  Court  of 
Appeals  held  at  any  place  other  than  where  he  resides  shall, 
upon  his  written  certificate,  be  paid  by  the  marshal  of  the 
district  in  which  the  court  shall  be  held  his  reasonable  ex- 
penses for  travel  and  attendance,  not  to  exceed  ten  dollars 

^  Section  7,  as  originally  enacted,  authorised  an  appeal  from  an  interlocutory  order 
or  decree  granting  or  continuing  an  injunction.  By  the  Act  of  Feb.  18,  1805  (28 
SteU,  L.  666)  a  right  of  appeal  was  allowed  from  interlocutory  decrees,  granting,  con- 
tinuing, refusing,  dissolving  or  refusing  to  dissolve  an  injunction.  By  the  amend- 
ment of  June  6,  1900  (31  Stat.  L.  660)  the  right  of  appeal  was  limited  to  interlocu- 
tory decrees  or  orders  of  the  Circuit  or  District  Courts  or  a  judge  thereof  in  vacation, 
granting  or  continuing  an  injunction  or  appointing  a  receiver  "in  a  cause  in  which 
an  appeal  from  a  final  decree  may  be  taken  under  the  provisions  of  this  act  to  the 
Circuit  Court  of  Appeals.  "  By  the  Act  of  Apr.  14,  1006  (34  Stat.  L.  116)  the  quoted 
words  have  been  stricken  out  and  "a  cause "  made  to  read  "any  cause. " 
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per  day,  and  such  payment  shall  be  allowed  the  marshal  in 
the  settlement  of  his  accounts  with  the  United  States. 

Sec.  9.  That  the  marshals  of  the  several  districts  in  which 
said  Circuit  Court  of  Appeals  may  be  held  shall,  under  the 
direction  of  the  attorney-general  of  the  United  States,  and 
with  his  approval,  provide  such  rooms  in  the  public  buildings 
of  the  United  States  as  may  be  necessary,  and  pay  all  inci- 
dental expenses  of  said  court,  including  criers,  bailiffs,  and 
messengers:  Provided,  however,  that  in  case  proper  rooms 
cannot  be  provided  in  such  buildings,  then  the  said  marshals, 
with  the  approval  of  the  attorney-general  of  the  United 
States  may  from  time  to  time  lease  such  rooms  as  may  be 
necessary  for  such  courts.  That  the  marshals,  criers,  clerks, 
bailiffs,  and  messengers  shall  be  allowed  the  same  compensa- 
tion for  their  respective  services  as  are  allowed  for  similar 
services  in  the  existing  Circuit  Courts. 

Sec.  10.  That  whenever  on  appeal  or  writ  of  error  or 
otherwise  a  case  coming  directly  from  the  District  Court  or 
existing  Circuit  Court  shall  be  reviewed  and  determined 
in  the  Supreme  Court,  the  cause  shall  be  remanded  to  the 
proper  District  or  Circuit  Court  for  further  proceedings 
to  be  taken  in  pursuance  of  such  determination.  And  when- 
ever on  appeal  or  writ  of  error  or  otherwise,  a  case  coming 
from  a  Circuit  Court  of  Appeals  shall  be  reviewed  and  de- 
termined in  the  Supreme  Court,  the  cause  shall  be  remanded 
by  the  Supreme  Court  to  the  proper  District  or  Circuit  Court 
for  further  proceedings  in  pursuance  of  such  determination. 
Whenever,  on  appeal  or  writ  of  error  or  otherwise,  a  case 
coming  from  a  District  or  Circuit  Court  shall  be  reviewed 
and  determined  in  the  Circuit  Court  of  Appeals  in  a  case 
in  which  the  decision  in  the  Circuit  Court  of  Appeals  is  final, 
such  cause  shall  be  remanded  to  the  said  District  or  Circuit 
Court  for  further  proceedings,  to  be  there  taken  in  pur- 
suance of  such  determination. 

Sec.  11.  That  no  appeal  or  writ  of  error  by  which  any 
order,  judgment  or  decree  may  be  reviewed  in  the  Circuit 
Courts  of  Appeals  under  the  provisions  of  this  act  shall  be 
taken  or  sued  out,  except  within  six  months  after  the  entry 
of  the  order,  judgment  or  decree  sought  to  be  reviewed: 
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Provided,  however,  that  in  all  cases  in  which  a  lesser  time 
is  now  by  law  limited  for  appeals  or  writs  of  error,  such 
limits  of  time  shall  apply  to  appeals  or  writs  of  error  in 
such  cases  taken  to  or  sued  out  from  the  Circuit  Courts  of 
Appeals.  And  all  provisions  of  law  now  in  force  regulating 
the  methods  and  system  of  review,  through  appeals  or  writs 
of  error,  shall  regulate  the  method  and  system  of  appeals 
and  writs  of  error  provided  for  in  this  act  in  respect  of  the 
Circuit  Courts  of  Appeals,  including  all  provisions  for  bonds 
or  other  securities  to  be  required  and  taken  on  such  appeals 
and  writs  of  error,  and  any  judge  of  the  Circuit  Courts  of 
Appeals,  in  respect  of  cases  brought  or  to  be  brought  to  that 
court,  shall  have  the  same  powers  and  duties  as  to  the  allow- 
ance of  appeals  or  writs  of  error,  and  the  conditions  of  such 
allowance,  as  now  by  law  belong  to  the  justices  or  judges 
in  respect  of  the  existing  courts  of  the  United  States  re- 
spectively. 

Sec.  12.  That  the  Circuit  Courts  of  Appeals  shall  have  the 
powers  specified  in  section  seven  hundred  and  sixteen  of  the 
revised  statutes  of  the  United  States. 

Sec.  13.  Appeals  and  writs  of  error  may  be  taken  and 
prosecuted  from  the  decisions  of  the  United  States  Court 
in  the  Indian  Territory  to  the  Supreme  Court  of  the  United 
States,  or  to  the  Circuit  Court  of  Appeal  in  the  eighth 
circuit,  in  the  same  manner  and  under  the  same  regulations 
as  from  the  Circuit  or  District  Courts  of  the  United  States 
under  this  act. 

Sec.  14.  That  section  six  hundred  and  ninety-one  of  the 
Revised  Statutes  of  the  United  States  and  section  three  of  an 
act  entitled  "An  act  to  facilitate  the  disposition  of  cases  in 
the  Supreme  Court,  and  for  other  purposes,"  approved 
February  sixteenth,  eighteen  hundred  and  seventy-five, 
be  and  the  same  are  hereby  repealed.  And  all  acts  and 
parts  of  acts  relating  to  appeals  or  writs  of  error  inconsistent 
with  the  provisions  for  review  by  appeals  or  writs  of  error 
in  the  preceding  sections  five  and  six  of  this  act  are  hereby 
repealed. 

Sec.  15.  That  the  Circuit  Courts  of  Appeals  in  cases  in 
which  the  judgments  of  the  Circuit  Courts  of  Appeals  are  made 
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final  by  this  act  shall  have  the  same  appellate  jurisdiction, 
by  writ  of  error  or  appeal,  to  review  the  judgments,  orders 
and  decrees  of  the  Supreme  Courts  of  the  several  territories, 
as  by  this  act  they  may  have  to  review  the  judgments,  orders 
and  decrees  of  the  District  Court  and  Circuit  Courts;  and  for 
that  purpose  the  several  territories  shall,  by  orders  of  the 
Supreme  Court  to  be  made  from  time  to  time,  be  assigned  to 
particular  circuits. 

ApproTod  Mar.  3, 1891,    26  U.  8,  Statutet  at  Large,  826. 
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APPEALS 

FiKST  CiRCxnT — Composed  of  the  States  of  Maine,  New 
Hampshire,  Massachusetts,  and  Rhode  Island. 

Second  Circuit — Composed  of  the  States  of  New  York, 
Connecticut,  and  Vermont. 

Third  Circuit — Composed  of  the  States  of  New  Jersey, 
Pennsylvania,  and  Delaware. 

Fourth  Circuit — Composed  of  the  States  of  Maryland, 
Virginia,  West  Virginia,  North  Carolina,  and  South  Carolina. 

Fifth  Circuit — Composed  of  the  States  of  Texas,  Louis- 
iana, Mississippi,  Alabama,  Georgia,  and  Florida. 

Sixth  Circuit — Composed  of  the  States  of  Tennessee, 
Kentucky,  Ohio,  and  Michigan. 

Seventh  Circuit — Composed  of  the  States  of  Indiana, 
Illinois,  and  Wisconsin. 

Eighth  Circuit — Composed  of  the  States  of  Arkansas, 
Colorado,  Iowa,  Kansas,  Minnesota,  Missouri,  Nebraska, 
North  Dakota,  South  Dakota,  Wyoming,  and  Utah  and  the 
territories  of  Indian,  New  Mexico,  and  Oklahoma. 

Ninth  Circuit — Jurisdiction  extends  over  States  of  Cali- 
fornia, Idaho,  Oregon,  Washington,  Nevada,  and  Montana, 
and  the  territories  of  Alaska,  Arizona,  and  Hawaii. 
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Act  Feb.  25,  1889,  ch.  236  •(25  Stat.  L.  693).  An  Act  to 
provide  for  writs  of  error  or  appeals  to  the  Supreme  Court  of 
the  United  States  in  all  cases  involving  the  question  of  the 
jurisdiction  of  the  courts  below. 

Be  it  enacted,  etc.,  that  in  all  cases  where  a  final  judgment 
or  decree  shall  be  rendered  in  a  Circuit  Court  of  the  United 
States,  in  which  there  shall  have  been  a  question  involving 
the  jurisdiction  of  the  court,  the  party  against  whom  the 
judgment  or  decree  is  rendered  shall  be  entitled  to  an  appeal 
or  writ  of  error  to  the  Supreme  Court  of  the  United  States  to 
review  such  judgment  or  decree  without  reference  to  the 
amount  of  the  same;  but  in  cases  where  the  decree  or  judg- 
ment does  not  exceed  the  sum  of  five  thousand  dollars  the 
Supreme  Court  shall  not  review  any  question  raised  upon 
the  record  except  such  question  of  jurisdiction;  such  writ 
of  error  shall  be  taken  and  allowed  under  the  same  pro- 
visions of  law  as  apply  to  other  writs  of  error  or  appeals 
except  as  provided  in  the  next  following  section. 

Sec.  2.  (Relates  to  past  judgments  and  decrees)  (Feb.  25, 
1889). 

See  sec.  5  of  the  Act  of  Mar.  3. 1891,  ante. 

An  Act  to  withdraw  from  the  Supreme  Court  jurisdiction  of 
criminal  cases  not  capital  and  confer  the  same  on  the  Cir- 
cuit Courts  of  appeals. 

Be  it  enacted  etc.,  that  so  much  of  section  five  of  the  Act 
entitled  "An  Act  to  establish  Circuit  Courts  of  Appeals  and 
to  define  and  regulate  in  certain  cases  the  jurisdiction  of  the 
courts  of  the  United  States,  and  for  other  purposes,"  ap- 
proved March  third,  eighteen  hundred  and  ninety-one,  as 
reads  "in  cases  of  conviction  of  a  capital  or  otherwise  infa- 
mous crime,"  be  amended  by  striking  out  the  words  "  or  other- 
wise infamous,"  so  that  the  same  will  read  "in  cases  of 
convictionof  a  capital  crime;"  and  that  appeals  or  writs  of 
error  may  be  taken  from  the  District  Courts  or  Circuit 
Courts  to  the  proper  Circuit  Court  of  Appeals  in  cases  of 
conviction  of  an  infamous  crime  not  capital:  Provided,  that 
no  case  now  pending  in  the  Supreme  Court  or  in  which  an 
appeal  or  writ  of  error  shall  have  been  taken  or  sued  out 
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before  the  passage  of  this  Act  shall  be  hereby  affected,  but 
in  all  such  cases  the  jurisdiction  of  the  Supreme  Court  shall 
remain,  and  said  Supreme  Court  shall  proceed  therein  as  if 
this  Act  had  not  been  passed. 

Approved  Jan.  20,  1897.     29  U,  8.  Statutes  at  Large,  492. 


An  Act  to  amend  the  Act  creating  the  Circuit  Court  of  Appeals 
in  regard  to  fees  and  costs,  and  for  other  purposes. 
Be  it  enacted  etc,,  that  the  second  section  of  an  Act  to 
establish  Circuit  Courts  of  Appeals,  passed  March  third, 
eighteen  hundred  and  ninety  one,  be  amended  so  that  the 
clause  therein  which  now  reads,  "The  costs  and  fees  in  the 
Supreme  Court  now  provided  for  by  law  shall  be  costs  and 
fees  in  the  Circuit  Courts  of  Appeals,"  shall  read,  "The 
costs  and  fees  in  each  Circuit  Court  of  Appeals  shall  be  fixed 
and  established  by  said  court  in  a  table  of  fees,  to  be 
adopted  within  three  months  after  the  passage  of  this  Act: 
Provided,  that  the  costs  and  fees  so  fixed  by  any  court  of 
appeals  shall  not,  with  respect  to  any  item,  exceed  the  costs 
and  fees  now  charged  in  the  Supreme  Court.''  Each  Circuit 
Court  of  Appeals  shall,  within  three  months  after  the  fixing 
and  establishing  of  costs  and  fees  as  aforesaid,  transmit  said 
table  to  the  Chief  Justice  of  the  United  States,  and  within 
one  year  thereof  the  Supreme  Court  of  the  United  States 
shall  revise  said  table,  making  the  same,  so  far  as  may  seem 
just  and  reasonable,  uniform  throughout  the  United  States. 
The  table  of  fees,  when  so  revised,  shall  thereupon  be  in 
force  for  each  circuit.  ^^ 

Approyed  Feb.  19, 1897.     29  U,  S.  Statutee  at  Large,  536. 
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Bestraining  Order  Pending  Application  for  Injunction 

In  the  United  States  Circuit  Court  in  and  for  the District  of 

, Term,  19—, 


V, 


Whereas,  in  the  above  cause  a  motion  for  the  issuance  of  a  preliminaiy 
writ  of  injunction  has  been  duly  filed,  the  hearing  thereof  being  fixed 

for'  the day  of ,  19 — ,  and  it  having  been  made  to 

appear  that  there  is  danger  of  irreparable  injury  being  caused  to  com- 
plainant before  the  hearing  of  said  application  for  the  writ  of  injunction, 
imless  the  said  defendants  are,  pending  such  hearing,  restrained  as 
herein  set  forth,  therefore  complainant's  application  for  such  restraining 
order  is  granted  {if  security  is  required,  then  add  upon  his  giving  good 

security  in  the  sum  of ,  for  making  good  to  the  defendants  the 

damages  and  costs  that  may  be  awarded  them  by  reason  of  the  granting 
of  this  order): 

Now,  therefore,  take  notice  that  you, and 

,  defendants  herein,  your  agents,  servants,  and  attorneys, 


and  each  of  you,  are  hereby  specially  restrained  and  enjoined  from 
(here  insert  the  act  or  Acts  sought  to  be  restrained)  until  the  hearing  upon 
said  application  for  a  writ  of  injunction  and  the  further  order  of  the 
court  in  the  premises. 


Judge. 

Order  Oranting  Preliminary  Injunction 

In  the  United  States  Circuit  Court  in  and  for  the District  of 

, Term,  19—. 


V. 


Whereas,  in  the  above  entitled  cause,  an  application  for  the  issuance 
of  ft  preliminary  writ  of  injunction  was  duly  filed  and  set  down  for  hear- 
ing before  the  court  (or,  before  the  Honorable ,  a 

judge  of  said  court),  on  the day  of ,  19 — ,  at , 
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notice  of  such  application  being  given  to and 

■ — ,  defendants  herein;  and  the  parties  now  appearing 

by  their  solicitors  and  being  heard  upon  such  application,  and  it  appear- 
ing that  cause  exists  for  the  granting  of  a  writ  of  injunction,  pending 
the  final  hearing  of  the  cause,  as  prayed  for: 

It  is  therefore  ordered  that  upon  the  complainant  giving  security,  by 

bond,  in  the  sum  of ,  conditioned  that  {here  insert  the  proper 

conditions)  a  writ  of  injunction  issue  commanding,  restraining,  and 
enjoining  the  defendants,  their  agents,  servants,  and  attorneys,  from 
(here  set  forth  tfie  spedcd  matter  sought  to  be  enjoined)  imtil  the  further 

order  of  the  court  in  the  premises.    Done  and  ordered  this 

day  of ,  A.  D. 


Judge. 

Writ  of  Prelimixiary  Injunction 

In  the  United  States  Circuit  Court  in  and  for  the District  of 

,  Term,  1&— . 


V. 


The  President  of  the  United  States,  To r— and 


Whereas,  in  the  above  entitled  cause,  now  pending  in  said  Circuit 

Court  of  the  United  States  in  and  for  the district  of , 

upon  application  duly  made  to  the  court  (or  if  to  the  jtuige,  so  state,  giv- 
ing his  name)  it  was  on  the day  of ,  19 — ,  ordered 

that  a  preliminary  writ  of  injunction  issue  therein  as  prayed  for  in  the 
bill  of  complaint  herein  filed  and  as  directed  in  said  order: 

Now,  therefore,  know  ye,  that  you, and 


,  your  agents,  servants,  and  attorneys,  and  each  of  you,  are 

hereby  strictly  restrained  and  enjoined  from  (here  set  forth  clearly  the 
act  or  acts  sought  to  be  restrained)  and  you  and  each  of  you  are  hereby 
commanded  that  you  do  desist  and  refrain  from  doing  or  causing  to  be 
done  all  or  any  of  the  acts  and  things  hereinabove  recited  and  set  forth, 
until  the  further  order  of  the  court  in  the  premises. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  and  the  seal  of  said  Circuit  Court 

this day  of a.  d.  19 — . 

,  Clerk. 
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Form  of  Petition  for  Removal  from  a  State  Oourt  Where  the  Ad- 
verse Parties  are  all  Oitisens  of  Different  States 


In  thb Court  of Coxtntt,  Statb  of 

Petition  for  RemovaL 


-  plaintiffs,       '^ 
K  V  Petiti< 

-  defendants,    ) 


To  said Court: 

Your  petitioner, ,  respectfully  shows  to  this  honorable  oourt 

that  the  amount  in  dispute  in  the  above  entitled  suit  exceeds,  exclusive 
of  costs,  the  sum  or  value  of  two  thousand  dollars;  that  the  controversy 
in  said  suit  is  between  citizens  of  different  States;  that  each  adverse 
party  is  a  citizen  of  different  States;  that  your  petitioner  was  at  the  time 
of  the  commencement  of  this  suit,  and  still  is  a  citizen  of  the  State  of 

,  and  that then  was,  and  still  is,  a  citizen  of  the 

State  of ,  and  that then  was,  and  still  is,  a  citizen 

of  the  State  of ,  (and  so  state  the  citizenship  of  other  parties). 

Your  petitioner  offers  herewith  a  bond  with  good  and  sufficient 
surety  for  his  entering  in  said  Circuit  Court  of  the  United  States,  on  the 
first  day  of  its  next  session,  a  copy  of  the  record  in  this  suit,  and  for 
paying  all  costs  that  may  be  awarded  by  said  Circuit  Court,  if  said  court 
shall  hold  that  this  suit  was  wrongfully  or  improperly  removed  thereto. 
And  he  prays  this  court  to  proceed  no  further  herein,  except  to  make 
the  order  of  removal  required  by  law,  and  to  accept  the  said  surety  and 
bond,  and  to  cause  the  record  herein  to  be  removed  into  said  Circuit 
Court  of  the  United  States  in  and  for  the  district  of . 


by 

,  his  attorney. 


It  may  be  verified  in  the  following  form;  although  not 
required  by  statute. 


State  of '■ , 

CouNTT  of . 

I, being  duly  sworn,  do  say  that  I  am  one  of  the 

defendants  in  the  above  entitled  cause;  that  I  have  read  the  foregoing 
petition  and  know  the  contents  thereof;  and  that  the  statements 
therein  contained  are  true,  as  I  verily  believe. 


Subscribed  by  the  said in  my  presence,  and  by  him  swom 

to  before  me,  this  the day  of ,  a.  d.  19 — . 


Notary    Public    for 
My  Commission  expires 
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Bond  for  the  Bemoral  of  a  Owiio  XJndm  the  Aet  of  Mar.  3, 1876 

ITitU  of  wwe.] 

Know  all  men  by  these  presentsi  that  I, ^ ,  as  prin- 
cipal, and ,  as  surety,  are  held  and  firmly  bound 

unto '      in  the  penal  sum  of dollars,  the  pay- 
ment whereof  well  and  truly  to  be  made  unto  the  said ,  heirs 

and  assigns,  we  bind  ourselves,  our  heirs,  and  representatives  jointly 
and  severally,  firmly  by  these  presents. 

The  condition  of  this  bond  is  that  the  said , 

having  petitioned  the Court  of county.  State  of 

,  for  the  removal  of  a  certain  cause  pending  therein,  wherein 

is  plaintiff  and       '  ,  defendant,  to 

the  Circuit  Court  of  the  United  States  in  and  for  the district 

of . 

Now,  if  the  said ,  shall  enter  in  said  Circuit  Court 

of  the  United  States,  on  the  first  day  of  its  next  session,  a  copy  of - 
the  record  in  said  suit,  and  shall  well  and  truly  pay  all  costs  that  may 
be  awarded  by  the  said  Circuit  Court  of  the  United  States,  if  said 
court  shall  hold  that  said  suit  was  wrongfully  or  improperly  re- 
moved thereto  (if  special  bail  was  originally  requisite  in  said  cause, 
then  add,  "and  shall  then  and  there  appear  and  enter  special  bail  in 
said  suit")>  then  this  obligation  to  be  void;  otherwise  in  full  force 
and  virtue. 

Witness  our  hands  and  sealsy  this day  of  ■  ,  a.  d, 

^^^'  s [L.S.] 

[L.  S.] 


It  is  advisable  tliat  the  sureties  justify,  but  not  absolutely 
necessary. 

Order  of  State  Oourt  for  the  Removal  of  Oauae 

At  a term  of  the Court  for  the  State  of  — , 

held  in  the  city  of on  the day  of———,  a.i>* 

19—. 

Present:  Honorable ,  Judge. 


V. 


On  the  pleadings  and  proceedings  herein,  and  on  the  petition  and  bond 
filed  herein  by  the  defendant  under  the  statutes  of  the  United  States, 

and  on  motion  of ,  defendant's  attorney,  it  is  ordered  that  the 

security  offered  by  the  defendant  be  accepted  and  said  bond  approved, 
and  that  the  State  court  proceed  no  further  in  this  cause,  and  that  this 
cause  be  removed  into  the  United  States  Circuit  Court  in  and  for  the 

district  of  '*  . 

'  ■  ■         ,  Clerk. 
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Votice  of  the  Kemoyal  of  a  Oause 

Circuit  Court  of  United  States fob  the Dib- 

TRicT  of . 


V. 


Xo ,  attorney  for  the  plaintiff: 

Please  take  notice  that  on  the day  of  ,  19 — , 

by  an  order  of  the  Court  of  the  State  of ,  the 

above  entitled  cause  was  transferred  to  the  Circuit  Court  of  the  United 

States  for  the district  of . 

,  defendant's  attorney. 

[date.] 

Form  of  Writ  of  Oertiorarl  Under  See.  7  of  the  Act  of  Mar.  3, 1876 

The  President  of  the  United  States  of  America  to  the  judge  of  the  Court 
of  (here  describe  the  court). 

Whereas  it  has  been  represented  to  the  Circuit  Court  of  the  United 

States  for  the  district  of that  a  certain  suit  was  oommenoed 

in  the Court  of  (here  name  the  State  court),  wherein 


,  a  citizen  of  the  State  of ,  is  plaintiff,  and 

the  said a  citizen  of  the  State  of ,  is 

defendant;  and  that^the  said duly  filed  in  the  said 

State  court  his  petition  for  the  removal  of  said  cause  into  the  said  Cir- 
cuit Court  of  the  United  States,  and  filed  with  said  petition  the  bond 
with  surety  required  by  the  Act  of  Congress  of  Mar.  3,  1875,  entitled, 
"  An  Act  to  determine  the  jurisdiction  of  the  Circuit  Courts  of  the  United 
States,  and  to  regulate  the  removal  of  causes  from  State  courts,  and  for 
other  purposes,"  and  that  the  clerk  of  the  said  State  court  above  named 
has  refused  to  the  said  petitioner  for  the  removal  of  said  cause  a  copy 
of  the  record  therein,  though  his  legal  fees  therefor  have  been  tendered 
by  the  said  petitioner: 

You,  therefore,  are  hereby  commanded  that  you  forthwith  certify, 
or  cause  to  be  certified  to  the  Circuit  Court  of  the  United  States  for  the 

district  of ,  a  full,  true  and  complete  copy  of  the 

record  and  proceedings  in  the  said  cause,  in  which  the  said  petition 
for  removal  was  filed  as  aforesaid,  plainly  and  distinctly,  and  in  as  full 
and  ample  a  manner  as  the  same  now  remain  before  you,  together  with 
this  writ;  so  that  the  said  Circuit  Court  may  be  able  to  proceed  therein 
and  do  what  to  them  shall  appear  of  right  ought  to  be  done.  Herein 
fail  pot. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 
Supreme  Court,  and  the  seal  of  the  said  Circuit  Court  hereto  affixed, 

this  the day  of ,  a.  d.  19 — . 

,  Clerk  of  said  Circuit  Court. 
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WMt  of  Error  from  the  Bnprome  Ooort  to  a  rederal  Govt    , 

Unitep  States  of. America,  ss: 

The  President  of  the  United  States  to  the  Honorable  the  Judges  of  the 
Circuit  Court  (or  to  (he  Judge  of  the  District  Courii  of  the  United  States 

for  the district  of  — —  (or  to  the  Judges  of  the  Cvrcuil 

Court  of  Appeals  for  the drcuiJt),  Greeting: 

Because,  in  the  record  and  the  proceedings,  as  also  in  the  rendition 

of  the  judgment  of  a  plea  which  is  in  the  said Court  before 

you,  between and ,  a  manifest  error  hath  happened, 

to  the  great  damage  of  the  said ,  as  by  — ^ complaint 

appears.  We  being  willing  that  error,  if  any  hath  been,  should  be  diily 
corrected,  and  full  and  speedy  justice  done  to  the  parties  aforesaid  in 
this  behalf,  do  command  you,  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly^  you  send  the  record  and  proceed- 
ings aforesaid,  with  all  things  concerning  the  same,  to  the  Supreme 
Court  of  the  United  States,  together  with  this  writ,  so  that  you  have 

the  same  at  Washington,  within days  from  the  date  hereof; 

that  the  record  and  proceedings  aforesaid  being  inspected,  the  said 
Supreme  Court  may  cause  further  to  be  done  therein  to.  correct  thlit 
error  what  of  right,  and  according  to  the  laws  and  custom  of  the  United 
States,  should  be  done. 

Witness,  the  honorable  Melville  W.  Fuller,  Chief  Justice  of  the  said 

Supreme  Court,  this day  of ,  in  the  year  of  our'  Lord 

one  thousand  nine  hundred  and . 

[L.  S.]  Clerk  of  the  Supreme  Court  of  the  United  States. 

Allowed  (to  operate  as  a  supersedeas) 

by — ■■ -, 

Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

Writ  of  Error  from  the  Bapreme  Oourt  to  a  State  Obnrt 

UmrBD  States  of  America,  as: 

The  President  of  the  United  States  to  the  Honorable  the  {Judges,  Judge 
at  Justice  of  the  court  to  which  the  virit  runs),  Greeting:  < 

Because,  in  the  record  and  proceedings,  as  also  in  the  rendition  of 

the  judgment  of  a  plea  which  is  in  the  said  court  of before  you, 

or  some  of  you,  being  the  highest  court  of  law  or  equity  of  the  said  State 

in  which  a  decision  could  be  had  in  the  said  suit  between and 

,  wherein  was  drawn  in  question  the  validity  of  a  treaty  of  (or 

statute  of,  or  an  authority  exercised  under)  the  United  States,  and  the 
decision  was  against  its  validity  (or  wherein  was  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  exercised  under,  said  State,  on 
the  ground  of  their  being  repugnant  to  the  Constitution,  treaties  or  laws 
of  the  United  States,  and  the  decision  was  in  favor  of  such  its  validity; 
or  wherein  was  drawn  in  question  the  construction  of  a  clause  of  the 
Constitution,  or  of  a  ti^ty  of,  or  statute  of,  or  commission  held  under, 
the  United  States,  and  the  decision  was  against  the  title  right,  privi- 
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lege,  or  exemption  apeoiaUy  eet  up  or  claimed  under  sueh  ekuse  of 
Baid  Ck)n8titution,  treaty,  statute  or  commission)  a  manifest  error  hath 

happened  to  the  great  damage  of  the  said -,  as  by 

complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  therein  be  given,  that  then  under  your 
seal,  distinctly  and  openly  you  send  the  record  and  proceedings  afore- 
Said,  with-  all  things  concerning  the  same,  to  the  Supreme  Court  of  the 
United  States,  together  with  this  writ,  so  that  you  have  the  same  at 

Washin^n,  within  — days  from  the  date  hereof;  that  the  record 

and  proceedings  aforesaid  being  inspected,  the  said  Supreme  Court  may 
cause  further  to  be  done  therein  to  correct  that  error  what  of  right,  and 
according  to  the  laws  and  custom  of  the  United  States,  should  be  done. 

Witness,  the'  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  said 

Supreme  Court,  the of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and , 


XL.  S.]  Clerk  of  the  Supreme  Court  of  the  United  States 

(or  Clerk  of  the  United  States  Circuit  Court  of  the  Circuit  in  which 
the  State  is  situated). 
Allowed  (to  operate  as  a  supersedeas) 

..    by . 

Associate  Justice  of  the  Supreme  Court  of  the  United  States. 
(Or  Chief  Justice  of  the  Supreme  Court  of  the  State  of  — .) 

Petition  for  Appeal  to  the  Supreme  Oourt 

In  the  United  States  Circuit  Court  in  and  for  the  — —  district  of 
, Term,  19—. 


To  the  Honorable  Chief  Justice  and  Aeaociatie  Jtutieee  of  the  Supreme 
CouH  of  the  United  States: 

Your  petitioner,  the in  the  above  entitled  cause,  would 

respectfully  represent  and  show  that  in  the  above  entitled  cause  pending 

in  the  United  States.  Circuit  Court  in  and  for  the — district  of 

,  there  was  entered  at  the  -s term,  19 — ,  of  said  oourt 

a  final  decree  greatly  to  the  prejudice  and  injury  of  your  petitioner, 
which  said  decree  is  erroneous  and  inequitable  in  many  particulars. 

Wherefore,  in  order  that  your  petitioner  may  obtain,  relief  in  the 
premises,  and  have  opportunity  to  show  the  errors  complained  of,  your 
petitioner  prays  that  he  may  be  allowed  an  appeal  in  said  cause  to  this 
honorable  oourt  and  that  the  proper  orders  touching  the  security  re- 
quired of  him  may  be  made. 


by 


His  Solicitor. 
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OltotlMi  10  tii«  SiqimM  Ooort 

Unttbd  States  op  America,  To . 

You  are  hereby  notified  that  in  a  certain  cause  in  equity  in  the  United 

States  Circuit  Court  for  the district  of wherein 

is  complainant  and and 


^  defendants,  the therein  has  prayed  an  appeal 

to  the  Supreme  Court  of  the  United  States  from  the  decree  in  said  cause 
entered,  and  that  such  appeal  has  been  allowed;  wherefore  you  are 
hereby  cited  and  admonished  to  be  and  appear  at  the  Supreme  Court 

of  the  United  States  at  Washington,  within days  from  the 

date  hereof,  to  show  cause,  if  any  there  be,  why  the  decree  appealed 
from  should  not  be  reversed  and  set  aside,  and  relief  be  granted  to 
said  appellant  as  by  him  prayed  and  as  to  justice  and  equity  may 
appertain. 
Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 

Supreme  Court  of  the  United  States,  this day  of , 

1^-. 


Judge. 
Supreme  Courts  Rules.    Rule  8,  Clauee  5.    Rule  0,  Clause  4. 

Bond  on  Appeal  or  Wtit  of  Eiror 

Know  all  men  by  these  presents  that  we, ,  are  held  and 

firmly  bound  unto in  the  full  and  just  sum  of  — to  be 

paid  to  the  said ,  executors,  administrators  or  assigns;  to 

which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  — day  of ,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and . 

Whereas,  lately  at  a ,  in  a  suit  depending  in  the  Circuit 

Court  of ,  between and ,  a  final  decree  (or  a 

final  judgment)  was  rendered  against  the  said ,  and  the  said 

having  obtained  the  allowance  of  an  appeal  (or  writ  of  error) 

and  filed  a  copy  thereof  in  the  clerk's  office  of  the  said  court  to  reverse 
the  said  decree  (or  judgment)  in  the  aforesaid  suit  (or  having  prosecuted 
a  writ  of  error  in  the  Supreme  Court  of  the  United  States  to  reverse 
the  judgment  aforesaid)  and  a  citation  having  issued  directed  to  the 
gaid ,  citing  and  admonishing  him  to  be  and  appear  at  a  Su- 
preme Court  of  the  United  States,  at  Washington,  within days 

from  the  date  hereof. 

Now  the  condition  of  the  above  obligation  is  such  that  if  the  said 

shall  prosecute  his  appeal  (or  writ  of  error)  to  effect,  and 

answer  all  damages  and  costs  if fail  to  make  his  plea  good, 
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then  the  above  obligation  to  be  void;  else  to  remain  in  full  force  and 
virtue. 

( ■ [L.  S.l 

Sealed  and  delivered  in  the  presence  of  < [L.  S.l 

( [L.  S.]. 

Approved  (to  operate  as  a  supersedeas) 

by . 

(The  Justice  or  Judge  who  allows  the  appeal  or  writ  of  error.) 

Justification 

Unffed  States  op  America,  District  op . 

being  duly  sworn,  depose  and  say  each  for  himself  that  he 

is  worth  S ,  over  and  above  all  just  debts,  liabilities  and  ex- 
emptions. 


Sworn  to  before  me  this day  of ,  a.  d.  19 — . 

,   Commissioner. 

Approved  the  within  bond  this  day  of ,  a.  d. 

19—. 

Clerk. 

If  the  petition  for  the  allowance  of  a  writ  of  error  is  pre- 
sented to  an  associate  justice  of  the  Supreme  Court  or  to 
the  chief  justice  of  a  State  court,  the  above  form  of  subscrip- 
tion may  be  varied  accordingly. 

Section  999,  Rev.  Stata. 

FORMS  FOR  USE  IN  THE  X7NITED  STATES  0IR0X7IT  OOURT 

OF  APPEALS 

Form  of  a  Oertificata  from  the  Circuit  Oonrt  of  Appeals  TTndor 
Sec.  6,  of  the  Act  of  Mar.  3,  1891 

{TUle  of  the  Court.) 

{Title  of  the  cause.) 

To  the  Honorable  the  Chief  Justice  and  Associate  Justices  of  the  Su- 
preme Court  of  the  United  States: 

This  cause  comes  to  this  court  upon  a  writ  of  error  to  review  a  judg- 
ment of  the Court  of ,  entered  upon  a  verdict  of  a 

jury  in  favor  of ,  the in  error  who  was  the 

below. 

Upon  examination  of  the  record  it  appears  that  in  addition  to  ques- 
tions as  to  the  merits  of  the  controversy  presented  by  assignments  of 
error,  the  jurisdiction  of  the  Circuit  Court  is  in  issue. 

This  court  therefore  elects  to  reserve  judgment  upon  the  other  ques- 
tions and  to  certify  the  question  of  jurisdiction  to  the  Supreme  Court. 
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Statement  of  Facta: 

The  action  is  for (here  set  out  the  nattire  of  the  action). 

The  complainant  avers . 

The  complainant  further  avers  and  the  answer  admits . 


(Sufficient  of  the  pleadings  should  be  set  out  to  enable  the  Supreme 
Court  to  determine  the  question  of  jurisdiction.) 

Upon  the  trial  the  plaintiff  testified (here  state  such  facts 

as  may  be  necessary  to  a  determination  of  the  question  of  jurisdiction). 

There  was  no  other  testimony  in  any  way  bearing  upon  the  plaintiff's 
residence  or  citizenship  (or  other  fact  upon  which  jurisdiction  depended). 

Questions  Certified: 

Had  the  Circuit  Court  jurisdiction  of  the  controversy  between  the 
plaintiff  and  defendant? 

In  accordance  with  the  provisions  of  sec.  6,  of  the  Act  of  Mar.  3, 1891, 
establishing  Courts  of  Appeal,  etc.,  the  foregoing  question  of  law  is  by 

the  Circuit  Court  of  Appeals  for  the Circuit  hereby  certified  to 

the  Supreme  Court. 

Witness  my  hand  and  official  seal  at this day  of 

,    A.  D.    19 — . 

,  Clerk  of  the  Circuit  Court  of  Appeals  for  the 

Grcuit. 

The  form  of  a  certificate  of,  division  of  opinion  under 
sec.  651,  Rev,  Stats.,  is  set  out  in  Ogden  y.  Blackledge, 
2  Cranchj  272.  Since  the  act  of  Mar.  3,  1891,  review  is 
only  by  appeal  or  by  writ  of  error.  United  States  v.  Rider, 
163  U.  S,  132-139  (41-104),  Oct.  T.,  1895. 

Writ  of  EiTor 

United  States  of  America,  ss: 

The  President  of  the  United  Stales  of  America,  To -the  Honorable 
Judges  of  ihe^ ,  Greeting: 

Because,  in  the  records  and  proceedings,  as  also  in  the  rendition  of 

the  judgment  of  a  plea  which  is  in  the  said Court,  before  you, 

at  the Term,  19 — ,  thereof,  between^ a  manifest 

error  hath  happened,  to  the  great  damage  of  the  said* as  by 

complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given,  that  then,  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and  proceedings  afore- 
said, with  all  things  concerning  the  same,  to  the  United  States  Circuit 

*  Here  inaert  correct  name  of  the  court  to  which  the  writ  is  addreesed  and  whose 
judgment  is  to  be  reviewed. 

*  Hero  insert  correct  style  of  cause  showing  who  was  plainti£F  and  who  defendant 
in  coiu^  below. 

*  Here  insert  name  of  party  or  parties  who  sue  out  writ  of  error. 
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Cburt  of  Appeals,  for  the Circuit,  together  with  ihk  writ,  00 

that  you  have  the  -eaid  reoord  and  pioceedingB  aforesaid  at  the  city  of 
-,  and  filed  in  the  office  of  the  clerk  of  the  United  States  CSrcult 


Court  of  Appeals,  for  the Circuit,  on  or  before  the^ 

day  of ,  19~r,  to  the  end  that  the  record  and  proceedings 

aforesaid  being  inspected,  the  United  States  Circuit  Court  of  Appeals 
may  cause  further  to  be  done  therein  to  correct  that  error,  what  of  right, 
and  according  to  the  laws  and  customs  of  the  United  States,  should  be 
done. 

Witness,  the  Honorable  Melville  W.  Fuller,  C^iief  JusUoe  of  the 

Supreme  Court  of  the  United  States,  this day  of , 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and . 

Issued  at  the  Clerk's  office  in with  the  seal  of  the' 

and  dated  as  aforesaid. 


Clerk  of 
AUowed  by 


-,  Judge. 


Form  of  Betorn  to  be  Endorsed  on  Writ  of  Error  by  the  dork  of 
the  Oourt  to  Which  the  Writ  is  Addressed 

Unttbd  States  of  America,  ss: 


In  obedience  to  the  command  of  the  within  writ,  I  herewith  transmit 

to  the  United  States  Circuit  Court  of  Appeals,  for  the Circuit, 

a  duly  certified  transcript  of  the  record  and  proceedings  in  the  within 
entitled  case,  with  all  things  concerning  the  same. 

In  witness  whereof,  I  hereto  subscribe  my  name  and  affix  the  seal 
of  » . 


Clerk  of 


The  following  form  of  citation  and  bond  is  adapted  for 
appeals  in  equity  cases  as  well  as  in  cases  of  writs  of  error 
in  actions  at  law: 


^  Consult  Rule  14,  CIaum  5.  In  Eighth  Circuit  writs  of  error  and  appeals  are  re- 
turnable sixty  days  after  citation  is  signed.     In  all  other  circuits,  thirty  days  after. 

This  blank  must  be  filled  accordingly,  naming  a  day  not  more  than 

days  after  the  date  of  the  citation.  (See  Rule  14,  Clause  5.  In  Eighth  Circuit,  ,00 
days.     In  all  other  circiiits,  30  days.) 

>  See  sec.  1004.  Rev.  Stata.,  and  sec.  11,  Act  of  Mar.  3,  1801.  This  blank  abould  be 
eo  filled  as  to  show  whether  the  writ  is  issued  by  the  clerk  of  a  United  Staiee  Circuit 
Court  or  by  the  clerk  of  the  Circuit  Court  of  Appeals. 

*  Here  describe  the  oourt  to  which  the  writ  is  addivHad* 


Fenii  of  DIUtlM 

Unttbd  States  of  Amsrica,  To ,  Greeting: 

You  are  hereby  died  and  admonished  to  be  and  appear  in  the  United 

States  Circuit  Court  of  Appeals  for  the Circuit,  at  the  city  of 

,  within (here  insert  30  or  60  as  required  by  Rule  14, 

Clause  5)  days  from  and  after  the  day  this  citation  bears  date,  pursuant 

to  ^ filed  in  the  clerk's  office  of  the  * wherein 

is* and  your  are ^ ,  to  show  cause,  if  any  there  be,  why 

the* rendered  against  the  said* as  in  said^ 

mentioned  should  not  be  corrected,  and  why  speedy  justice  should  not 
be  done  the  parties  in  that  behalf. 

Witness,  the  Honorable* '• ,  Judge  of this '- 

day  of  ,  A.  D.  19 — 


Judge  of 


Yonn  of  tuponadaM  or  Oott  Bond 

Know  all  Hbn  bt  Thbsb  Prbsentb, 

That  we, ,  are  held  and  firmly  bound  unto in  the 

full  and  just  stun  of to  be  paid  to  the  said heirs, 

executors,  administrators  or  assigns,  to  which  payment  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally  by  these  presents.  Sealed  with  our  seals,  and  dated 

this  — --^ day  of ,  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  

WnmamAB,  lately  at  the  — term  of  the in  a  suit  de- 
pending in  said    oomi  between  ,  plaintiff,  and  , 

defendant, was  rendered  against  the  said and  the 

aaid has  obtained -. of  the  said  court  to  reveise  the 

in  the  aforesaid  suit,  and  a  citation  directed  to  the  said 

citing  and  admonishing to  be  and  appear  in  the  United 

Btates  Circuit  Court  of  Appeals  for  the Circuit,  at  the  city  of 

^ (here  insert  30  or  60  as  required  by  Rule  14,  Clause 

5)  days  from  and  after  the  date  of  said  citation. 

*  Inatft  (a  writ  of  «iTor)  or  (an  appeal  allowed  and). 

'  ■  InMTi  name  of  court  to  whioh  writ  of  error  ie  addreeeed,  or  from  whieh  appeal  is 
allowed. 

*  Insert  plaintiff  in  error  or  appellant. 

*  Insert  defendant  in  error  or  i^pellee. 

*  Insert  Judgment  or  decree. 

.    *  Insert  plaintiff  in  error  or  appellaat. 
'  Insert  writ  of  error  or  appeal. 

*  As  to  who  may  sign  citation,  see  sees.  008  and  900,  Rev,  Stat§.,  V.  8„  and  see. 
11,  Act  of  Har.  3, 1801,  establishing  Circuit  Courts  of  Appeab. 
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Now,  the  condition  of  the  above  obligation  is  such,  that  if  the  said 
shall  prosecute  said to  effect,  and  answer  all  dam- 


ages and  costs  if fail  to  make  good plea,  then  the 

above  obligation  to  be  void,  else  to  remain  in  fuU  force  and  virtue. 

[seal.] 

Sealed  and  delivered  in  presence  of [seal.] 

[beaI/.] 

Approved  by 


rorm  of  Appearance  Bond  on  Writ  of  Error  in  Oriminal  Oaaes 

Know  all  Mbn  bt  Thbsb  Presents: 

That  we, ,  as  principal,  and ,  as  sureties,  are  held 

and  firmly  bound  unto  the  United  States  of  America  in  the  full  and  just 

s\lm  of '—  dollars,  to  be  paid  to  the  United  States  of  America,  to 

which  payment  well  and  truly  to  be  made  we  bind  ourselves,  our  heirs, 
executors  and  administrators  jointly  and  severally  by  these  presents. 

Sealed  with  ovu"  seals  and  dated  this day  of in  the 

year  of  our  Lord,  one  thousand  nine  hundred  and . 


Whereas,  lately  at  the Term,  a.  d.  19 — ,  of  the 


Oourt  of  the  United  States  for  the district  of -,  in  a 

suit  depending  in  said  court  between  the  United  States  of  America, 
plaintiff,  and ,  defendant,  a  judgment  and  sentence  was  ren- 
dered against  the  said ,  and  the  said ha — obtained  a 

writ  of  error  from  the  United  States  Circuit  Court  of  Appeals  for  the 

Circuit,  to  reverse  the  judgment  and  sentence  in  the  aforesaid 

suit,  and  a  citation  directed  to  the  said  United  States  of  America,  citing 
and  admonishing  the  United  States  of  America  to  be  and  appear  in  the 

United  States  Circuit  Court  of  Appeals  for  the Circuit,  at  the 

city  of , (here  insert  30  or  60  as  required  by  Rule  14, 

Clause  5)  days  from  and  after  the  date  of  said  citation,  which  citation 
has  been  duly  served. 
Now  the  condition  of  the  above  obligation  is  such  that  if  the  said 

shall  appear  either  in  person  or  by  attorney  in  the  United 

States  Circuit  Court  of  Appeals  for  the Circuit  on  such  day  or 

days  as  may  be  appointed  for  the  hearing  of  said  cause  in  said  oourt  and 
prosecute  his  said  writ  of  error  and  shall  abide  by  and  obey  all  orders 

made  by  the  United  States  Circuit  Court  of  Appeals  for  the 

Circuit  in  said  cause,  and  shall  surrender  himself  in  execution  of  the 
judgment  and  sentence  appealed  from  as  said  court  may  direct,  if  the 
judgment  and  sentence  against  him  shall  be  affirmed;  and  if  he  shall 
appear  for  trial  in  the Court  of  the  United  States  for  the ' 


district  of on  such  day  or  days  as  may  be  appointed  for  a 

retrial  by  said Court  and  abide  and  obey  all  orders  made  by 

said  court  provided  the  judgment  and  sentence  against  him  shall  be 
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reveised  by  the  United  States  Circuit  Ck>urt  of  Appeals  for  the 

Circuit;  then  the  above  obligation  to  be  void,  otherwise  to  remain  in 

full  force,  virtue  and  effect. 

[bbal.] 

[seal.] 

■  [seal.] 

Approved: , 


Judge  of  the 


APPEALS,  WRITS  OF  ERROR,  RECORDS 

Manner  of  Taking  Appeals,  Suing  out  Writ  of 
Error,  Making  up  Records,  etc.,  in  the  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit,  from 
Instructions  as  Prepared  by  Mr.  Henry  T. 
Meloney,  Clerk,  and  Published  by  Permission. 


METHOD  OF  TAKING  APPEAI5 

Writs  of  error  and  citations  are  no  longer  made  returnable 
to  the  term  day  of  the  appellate  court,  but  are  made  re- 
turnable not  exceeding  thirty  days  from  the  day  of  signing 
the  citation,  whether  that  day,  which  is  the  return  day, 
fall  in  vacation  or  in  term  time;  and  the  record  must  be  filed 
in  the  clerk's  office  of  this  court  before  the  return  day,  unless 
the  time  be  enlarged  as  provided  in  Sec.  1  of  Rule  16.  In 
that  case  the  order  of  enlargement  must  be  filed  with  the 
clerk  of  this  court. 

Rule  11  entitled  "Assignment  of  Errors,"  requires  the 
plaintiff  in  error,  or  appellant,  to  file  with  the  covrt  below, 
with  his  petition  for  the  writ  of  error  or  appeal,  an  assign- 
ment of  errors,  etc.  This  practically  abolishes  the  necessity  of 
pursuing  the  old  method  of  pra3dng  appeals  in  "open  court;" 
and  all  appeals  and  writs  of  error  should  be  prayed  for  by 
petition  in  writing  addressed  to  the  court  below,  or  to  the 
judge  in  vacation,  who  allows  the  writ  or  the  appeal,  by  an 
order  in  writing,  approves  the  appeal  or  supersedeas  bond, 
and  signs  the  citation. 

In  cases  brought  up  by  writ  of  error,  from  either  the  Cir- 
cuit or  District  Courts,  the  clerk  of  the  Circuit  Court,  or  the 
clerk  of  this  court,  issues  the  writ  of  error,  which  writ  fixes 
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the  return  day  of  the  writ  to  this  court,  and  the  citation 
should  bear  the  same  return  day.  'But  in  cases  of  appeal 
(in  admiralty  or  in  equity);  the  citation  alone  fixes  the 
return  day. 

All  appeals,  therefore,  whether  by  writ  of  error  or  appeal, 
should  hereafter  be  taken  in  the  following  manner: 

(1)  Petition  in  writing  for  the  appeal,  or  writ  of  error, 
addressed  to  the  court  below,  or  the  judge  thereof  in 
vacation. 

(2)  The  petition  must  be  accompanied  with  an  assignment 
of  errors,  and  a  prayer  for  reversal. 

(3)  Appeal  or  writ  of  error  bond,  approval  thereof,  and  the 
signing  of  the  citation  by  the  judge  allowing  the  appeal  or 
writ. 

(4)  Order  in  writing  of  the  judge  allowing  the  writ  of 
error  or  appeal. 

(5)  Issuing  the  writ  of  error  by  the  clerk  of  the  Circuit  Court 
or  of  this  court. 

(6)  In  case  it  is  desired  to  have  the  writ  of  error  issued  by 
the  clerk  of  this  court,  a  certified  copy  of  the  petition  and 
order  allowing  the  writ,  under  the  seal  of  the  court,  with  a 
fee  of  $5  for  issuing  it,  must  be  transmitted  to  the  clerk  of 
this  court,  and  the  writ  will  be  issued  and  forwarded  to  the 
clerk  of  the  court  below. 

All  of  the  above  papers  and  proceedings  should  be  filed 
with  the  clerk  of  the  lower  court,  and  incorporated  into  and 
certified  up  in  the  record  by  him  to  this  court,  except  the 
writ  of  error  and  the  citation,  the  originals  of  which,  after 
having  been  duly  served,  must  be  attached  to  and  bound 
in  the  record  at  their  respective  places.  (For  service  of  writ 
of  error  see  Sec.  1007,  R.  S.)    .    .    . 

MAKING  UP  RECORDS 

In  making  up  a  transcript  of  the  record,  clerks  are  re- 
quested to  make  a  distinct  title  or  heading  to  each  paper 
or  proceeding  copied  into  the  record,  with  the  date  of  filing 
the  same,  or  the  date  of  such  proceeding,  and  to  write  upon 
but  one  side  of  the  paper  in  a  clear,  legible  hand.    And  a 
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complete  index  should  be  made  and  attached  to  the  record 
at  the  beginning  of  it. 

In  order  to  have  uniformity,  records  should  be  commenced 
with  the  style  and  the  term  of  the  court  at  which  the  judg- 
ment or  decree  is  entered,  after  the  following  form: 
"The  United  States  of  America, 

District  of ,  to-wit: 

At  a  Circuit  (or  District)  Court  of  the  United  States  for 

the District  of ,  begun  and  held  at  the 

Court-house  in  the  city  of ,  on  the  first  Monday 

of ,  being  the day  of  the  same  month,  in 

the  year  of  our  Lord  one  thousand,  nine  hundred  and 


Present:  The  Honorable Circuit  Judge,  or  — 

Judge  of  the District  of 

Among  others  were  the  following  proceedings,  to-wit; 

« 

A.  B.  1  In  Equity  (or) 

vs.  V  In  Admiralty  (or) 

C.  D.  I  At  Law 


Bill  of  Complaint  (or) 
Libel  (or) 

Declaration  (or  Complaint) 
Filed, ,  19— (date  of  filing). 


9f 


(Copy  same  with  endorsements,  and  any  accompanying 
papers  and  exhibits,  and  so  on  with  every  paper  or  pro- 
ceeding in  the  case.) 

Every  paper  or  proceeding  should  have  a  proper  heading 
or  title  stating  what  follows,  and  the  date  of  the  filing  of  the 
paper,  or  of  the  proceeding. 

A  complete  record,  as  required  by  Rule  14,  must  be  made 
in  all  cases  (for  record  in  admiralty  cases  see  section  6  of  that 
rule),  but  as  to  the  general  order  of  making  up  a  record,  the 
following  examples  are  given: 
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In  Equttt 

1.  Style  of  Court  as 

Above. 

2.  Bill      of      (Com- 

plaint, etc. 

3.  Process. 

4.  Marshal's  Return. 

5.  Answer. 

6.  Replication. 

7.  Testimony      and 

Exhibits      for 
Complainant. 

8.  Testimony      and 

Exhibits      for 
Defendant. 

9.  Testimony      and 

Exhibits  in  Re- 
buttal (if  any). 

10.  Opinion. 

1.  X .  j-^ecree. 

12.  Petition  for  Ap- 

peal. 

13.  Assignment       of 

Errors. 

14.  Appeal  Bond  and 

Approval. 

15.  Order      Allowing 

Appeal. 

16.  Citation. 

17.  Clerk's       Certifi- 

cate. 


In  Ai>MiRAi/rT 

1.  Style  of  Court  as 

Above. 

2.  Libel. 

3.  Process. 

4.  Marshal's  Return. 

5.  Claim. 

6.  Stipulation. 

7.  Answer. 

8.  Testimony      and 

Exhibits      for 
Libellants. 

9.  Testimony      and 

Exhibits      for 
Respondent. 

10.  Testimony      and 

Exhibits  in  Re- 
buttal (if  any). 

11.  Opinion. 

12.  Decree. 

13.  Petition  for  Ap- 

peal. 

14.  Assignment       of 

Errors. 

15.  Appeal  Bond  and 

Approval. 

16.  Order     Allowing 

AppeaL 

17.  Citation. 

18.  aerk's       Certifir 

cate. 


At  Law 

1.  Style   of   Court   as 

Above. 

2.  Declaration. 

3.  Process. 

4.  Marshal's  Return. 

5.  Plea  or  Demurrer, 

etc. 

6.  Joining  of  Issue. 

7.  Impaneling  Juiy. 

8.  Verdict. 

9.  Judgment. 

10.  Bill  of  Exceptions. 

11.  Petition  for  Writ  of 

Error. 

12.  Asisignment  of  Er- 

rors. 

13.  Bond  and  Approval. 

14.  Order         Allowing 

Writ. 

15.  Writ  of  Error. 

16.  Citation. 

17.  Clerk's  Certificate. 


The  numerical  order  of  the  above  list  of  proceedings  may  be 
transposed  whenever  the  order  of  the  proceeding  is  different. 

While  a  full  record  is  necessary,  yet  it  is  expected  that 
counsel  on  both  sides  will  exercise  care  that  no  matter  not 
necessary  to  a  full  and  complete  review  of  the  case  shall  be 
put  into  the  record.  Whenever  any  agreement  shall  be 
entered  into  by  counsel  with  regard  to  the  making  up,  or 
the  printing  of  the  record  under  Rule  23,  the  agreement  must 
be  copied  into  the  record. 
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In  making  up  records  in  admiralty  cases  the  following 
should  be  omitted  (see  Admiralty  Rule  52): 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  excepted  to  which  are 
merely  preparatory  for  trial. 

3.  The  commissions  to  take  depositions,  notices  therefor, 
their  captions,  and  certificates  of  their  being  sworn  to,  unless 
some  exception  to  a  deposition  in  the  District  Court  was 
founded  on  some  one  or  more  of  these;  in  which  case,  so 
much  of  either  of  them  as  may  be  involved  in  the  exception 
shall  be  set  out.  In  all  other  cases  it  shall  be  sufficient  to 
give  the  name  of  the  witness  and  to  copy  the  interrogatories 
and  answers,  and  to  state  the  name  of  the  commissioner, 
and  the  place  where  and  the  date  when  the  deposition  was 
sworn  to;  and,  in  copying  all  depositions  taken  on  inter- 
rogatories, the  answer  shall  be  inserted  immediately  fol- 
lowing the  question. 

All  records  are  transmitted  to  the  appellate  court  by 
order  of  the  court  below;  and  if  such  order  is  not  expressed  in 
writing,  it  is  implied,  and  the  clerk  should  always  enter 
immediately  preceding  his  certificate  the  following  order: 

"And,  thereupon,  it  is  ordered  by  the  court  here  that  a 
transcript  of  the  record  and  proceedings  in  the  cause  afore- 
said, together  with  all  things  thereunto  relating,  be  trans- 
mitted to  the  said  United  States  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit:  and  the  same  is  transmitted  ac- 
cordingly. 

"Teste.  ,  Clerk." 

Then  comes  the  general  certificate  of  the  clerk,  in  the 
usual  form,  that  the  foregoing  is  a  full  and  true  record,  etc., 
with  the  seal  of  the  court  attached. 
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BY  SUBJECTS 

Rule    Clause  Paflre 

ABATEMENT— 

Death  of  party  does  not  cause  in  Supreme 

Court 15.  1  107 

Representative  made  party,  when 15  1  107 

Of  appeal  for  want  of  appearance 15  2  107 

When  party  dead,  how  appeal  taken 15  3  107 

ACT  OF  MAR.  3,  1891— 

Appeals  and  writs  of  error  imder 32-36        146-157 

ADJOURNMENT— 

Announced  ten  days  prior  to 27  134 

ADMIRALTY— 

Record  in 8  6        75 

When  further  proof  taken  on  appeal  in 12  2       100 

Objections  to  evidence  in,  not  allowed 13  102 

ADVANCEMENT  OF  CAUSES— 

For  argument 26      4-5  130-1 

AFFIDAVIT— 

Must  a<;company  motion  for  certiorari 14  104 

Must  accompany  suggestion  of  death  of  party 

for  appeal 15  3      107 

AFFIRMANCE— 

Costs  allowed  to  appellee,  etc 24  1  125 

Interest,  how  computed  on 23  1  122 

Damages,  when  given  on 23  2  122 

ALASKA— 

Docket  of  cases  from 9  4        91 

APPEAL— 

Interest  and  damages  on . .  23  2       122 

Supersedeas  bond  required  in 29  135 

In  cases  involving  jurisdiction  of  Circuit  Court  32  146 

Under  Act  of  Mar.  3, 1891 36  157 

Under  Act  of  Feb.  25,  1889  and  Act  of  Mar.  3, 

1891 32  146 
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Rule    GlMiae  Fkce 
APPELLEE— 

Right  of  to  docket  cause,  etc 9         2        00 

APPEARANCE— 

Of  counsel  for  appellant,  etc.,  entered 9          3        91 

When  time  for  extended  in  writs  of  error  and 

appeal  from  certain  States  and  Territories. .  9 

Of  representative  in  case  of  death  of  party 15 

When  action  abates  for  want  of 15 

Cause  dismissed  on  failure  of,  by  plaintiff 16 

Failure  to  make,  by  defendant,  effect  of 17 

Effect  when  neither  party  makes  an 18 

ARGUMENT— 

When  cause  stands  for 9          1        90 

Case  dismissed,  when  parties  not  prepared 

after  two  calls 19 

Court  will  receive  printed,  when 20 

Effect  of  filing  printed 20 

When  oral  argument  presented 20 

How  printed  brief,  affected  by  oral  argument  20 

Brief  not  received  after  oral  argument 20 

Appeals  from  Court  of  Claims  submitted  on . .  20 

Two  counsel  only  will  be  heard 22 

Restriction  of  length  of,  on  oral 22 

Effect  of  failure  to  file  brief 21 

What  brief  must  contain 21 

To  be  filed-  by  appellee  or  defendant  in  error  21 

None  heard  on  errors  not  assigned 21 

Default  in  filing  printed,  effect  of 21 

Order  of,  opening  and  close 22 

Cross-appeals  must  be  argued  together 22 

When  separate  causes  heard  together. ......  26 

When  cause  will  not  be  taken  up  for 27 

On  motions 6 

Submission  on  printed 20 

No  cause  taken  up  within  three  days  of  ad- 
journment    27                  134 

ARIZONA— 

Docket  of  cases  appealed  from 9          4        91 

ASSIGNMENT   OF   ERRORS— 

Under  Act  of  Mar.  3,  1891 35          1       155 

ATTORNEYS  AND  COUNSEL— 

Admission  of;  to  practice 2 

Form  of  oath  to  be  taken 2 

Appearance  of,  entered  of  record 9 
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Rule    Clause  Page 
ATTORNEYS  AND  COUNSEL— continued. 

Printed  arguments  signed  by 20 

Copy  of  printed  argument  furnished  to 21 

Two  only  to  be  heard  on  ax-gument 22 

Time  allowed  for  argument 22 

Time  allowed  for  motions 6 

ATTORNEY-GENERAL— 

When  he  may  have  causes  advanced 26  5      131 

BAIL— 

When  and  how  granted 36  2      157 

BILL  OF  EXCEPTIONS— 

Allowance  of  by  circuit  and  district  judges .       4  40 

BRIEFS— 

Not  received  after  argument '20 

When  to  be  filed  with  clerk 21 

What  to  contain 21 

Specification  of  error,  what  to  set  out 21 

Form  of  printed 31 

CALIFORNIA— 

Extension  of  time  in  appeals  and  writs  of  error 
from 9  4        91 

CASES— 

Involving  same  question  may  be  heard  to- 
gether    26 

Passed,  how  restored  to  call 26 

Dismissal  of,  in  vacation 28 

From  Circuit.  Court  of  Appeals 37 

CERTIORARI— 

When  awarded  for  diminution  of  record 14 

When  motiox^  for  to  bo  made 14 

Facts  on  which  motion  based,  verified  by  affi- 
davit   14 

When  not  granted 14 

CIRCUIT  JUDGE— 

Allowance  of  bill  of  exceptions  by 4  49 

CIRCUIT  COURTS  OF  APPEALS— 

Cases  from,  etc R.  36,  p.  157  ;    37  160 

CIRCUIT  COURT— 

May  order  taking  of  testimony  on  commission     12  1       100 

CITATION- 

Service  of 8  5        76 

CLERK  OF  SUPREME  COURT— 

Where  to  reside  and  keep  his  office 1  1        41 
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Rule 
CLERK  OF  SUPREME  COJJRT— continued. 

Shall  not  permit   any  original  paper   taken 

from  office 1 

To  have  charge  of  library,  etc 7 

Shall  take  bond  for  costs 10 

'Fee  of,  for  printing  records 10 

Shall  furnish  copies  of  records  to  printer 10 

Fees  to  be  charged  by 10 

Against  whom  to  charge  fees  in  case  of  dis- 
missal   10  7        96 

To  issue  mandate  to  court  below 

R.  24,  c.  5,  p,  125  39  166 

Deliver  copy  of  opinion  to  reporter 25  1       129 

To  cause  opinions  of  judges  to  be  recorded ...  25  3       129 

Must  preserve  original  opinions 25  2      129 

COMMISSIONS  TO  TAKE  TESTIMONY— 

What  court  to  issue 12  2      100 

CONFERENCE-ROOM— 

Marshal  of  court  has  charge  of 7  3        74 

CONTINUANCE— 

Of  causes  on  appeal 26  7      131 

COSTS— 

Clerk  must  take  security  for 10 

Of  printing  records 10 

Charged  in  case  of  dismissal 10 

When  attachment  for  may  issue 10 

On  dismissal  for  want  of  appearance / . .  18 

Default  at  second  term 19 

Generally 24 

On  affirmance,  allowance  of 24 

On  reversal,  allowance  of 24 

Allowed  in  Supreme  Court,  inserted  in  man- 
date   24 

United  States  exempt  from  liability  for 24 

Provisions  for,  included  in  supersedeas  bond . .  29 

COUNSELLORS — See  Attorneys  and  Counsel. 

CRIMINAL  cases- 
How  and  when  advanced  on  docket I . . .  26 

CROSS-APPEALS— 

Must  be  argued  together 22 

CUSTODY— 

Of  prisoners  on  habeas  corpus 34 

DAMAGES— 

Allowed  on  frivolous  appeals 23 
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Rule    Clause  Page 

DEATH— 

Of  party  does  not  abate  suit 15  1       107 

When  on  death  of  party  action  will  abate 15  2      107 

Of  defendant  in  error  or  appellee  after  judg- 
ment in  lower  court 15  3      108 

DEEDS,  etc.— 

In  record  objections  to  be  taken  in  court  below  13  102 

DEFAULT— 

If  defendant  make,  plaintiff  may  proceed  ex 

parte  .  .  ............... ...... 5  3        66 

Dismissal  of  writ  of  error  if  defendant  makes  17  112 

When  defendant  makes,  plaintiff  may  proceed  16  111 

Dismissal  for  non-appearance  of  both  parties  18  113 

In  filing  brief,  effect  of 21  5       117 

Argument '. 20  4      114 

defendant- 
No  appearance  of. 17  112 

DEPOSITIONS— 

To  be  taken  on  commission . 12  1       100 

Notice,  with  copy  of  interrogatories  served ...  12  2      100 

What  court  to  issue,  commission  to  take ... .  12  2      100 

Time  of  filing  cross-interrogatories 12  2      100 

DIMINUTION  OF  RECORD— 

Application  for  certiorari  on 14  104 

DISMISSALr- 

Of  appeal  for  failure  to  docket  cause 9  1        90 

Who  taxed  with  fee  for  copy  in  case  of 10  7        96 

When  writ  of  error  dismissed  for  non-appear- 
ance of  plaintiff 16  111 

For  non-appearance  of  both  parties  at  second 

term 18  113 

Costs  allowed  on  to  defendant  or  appellee 24  1       125 

In  vacation  by  agreement  of  parties 28  134 

DIOTRICT  JUDGE— 

AUowance  of  bill  of  exceptions  by 4  49 

DOCKET— 

Called  on  second  day  of  term 26  1       130 

Ten  cases  on  for  each  day's  hearing 26  2      130 

Cases  heard  in  advance  of  order 26  4      130 

^           Order  of  cases  on 26  1       130 

When  causes  on  heard  together 26  8      131 

Criminal  cases  may  be  advanced  on 26  3      130 

When  other  causes  may  be  advanced  on 26  5       131 

Continuance  of  causes  until  next  term 26  7      131 
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Bole  GSmoae  Pfefls 
DOCKET— continued. 

When  causes  FeinBtated  on 26  9      131 

When  may  be  passed  on  application  of  parties  26  10      131 

/            Motions  to  advance  causes  on  must  be  printed  26  6      131 

DOCKETING  CASES—       . 

By  plaintifif  in  error  or  appellant 9  1        00 

By  defendant  in  error  or  appellee 9  2        90 

ERRORS— 

Assignment  of 21  4      117 

Specification  of 21  2      116 

EVIDENCE— 

When  and  how  taken  on  order  for  further  proof  12  1      100 

In  maritime  cases,  how  new  evidence  taken. .  12  2      100 

When  deemed  admitted 13  102 

Objections  to  deed,  etc.,  not  allowed 13  102 

EX  PARTE  ARGUMENT— 

When  court  will  decide  cause  on 20  8      114 

EXCEPTIONS— 

BiU  of 4  49 

EXraBITS— 

In  record,  objections  to  must  be  taken  below  13  102 

FEES— 

Of  clerk,  security  taken 10  1        95 

Clerk  must  charge  the  legal  for  record 10  6        96 

Bond  for,  on  appeal  or  writ  of  error 10  1        95 

Attachment  for,  when  to  issue 10  8        96 

Taxed  on  dismissal 10  7        96 

Table  of  clerk's 24  7      125 

FRIVOLOUS  APPEAL— 

Damages  allowed  on 23  2      122 

FURTHER  PROOF— 

When  and  how  taken 12  1      100 

HABEAS  CORPUS— 

Custody  of  prisoners  on 34  151 

HAWAII— 

Docket  of  cases  from 9  4        91 

IDAHO— 

Call  of  cases  appealed  from,  when 9  4        91 

INTEREST— 

On  affirming  judgment,  how  computed 23  1       122 

Same  rule  on  affirming  decree  in  equity 23  3      122 

In   admiralty 23  4      122 

At  law 23  1       122 

Under  Act  of  Bfar.  3,  1891 38  166 
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Rule  GlaiiM  Pace 
JURISDICTION— 

Caaes  involving  Circuit  Court 32  146 

LAW  LIBRARY— 

Use  of  books,  regulation  of 7  1        73 

Marshal  of  court  has  charge  of 7  3        74 

Duty  of  clerk  in  respect  of 7  1        73 

Marshal  has  charge  of  conference-room 7  3        74 

Printed  record  of  cases  filed  in  by  clerk 7  2        74 

MANDATE— 

On  dismissal  of  suit,  clerk  to  issue 24  5      125 

Costs  to  be  inserted  in 24  6      125 

On  dismissal  of  cause  in  vacation,  none,  unless  28  134 

Of  course  30  days  after  judgment  or  decree  39  166 

MARITIME  CASES— 

Further  proof  in,  how  taken 12  2      100 

MODELS— 

Diagrams,  etc 33  151 

MONTANA— 

Call  of  cases  from 9  4        91 

MOTION-DAY 6  6        69 

MOTIONS— 

Must  be  in  writing 6  1        68 

Argument  on,  time  of 6  2        68 

Notice  of  must  be  given 6  3-4      68 

Service  of  notice  by  mail,  how  proved 6  4        68 

Motion  to  dismiss  with  motion  to  affirm. ....  6  5        68 

Day  for  hearing  on 6  6        69 

For  certiorari  supported  by  affidavit 14  104 

When  motion  to  be  made 14  104 

To  dismiss  appeals,  etc.,  how  submitted 6  4        68 

To  advance,  what  to  contain 26  6      131 

Must  be  printed 26  6      131 

Cases  once  adjudicated 26  4      130 

Criminal  cases 26  3      130 

Revenue  cases 26  5      131 

Cases  involving  jurisdiction  of  Circuit 

Court 32  146 

NEVADA-. 

Call  of  cases  on  appeal  from 9  4        91 

NEW  MEXICO— 

Call  of  cases  on  appeal  from 9  4        91 

NOTICE— 

Of  motion  must  be  given 6  3-4        68 
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Rule    Clause  Page 
NCyriCE— continued. 

Mode  of  service  of 6  4        68 

Of  taking  depositions  in  maritime  cases 12  2      100 

Filing  brief  after  argument,  when  requisite .. .     20  4      114 

OATH— 

Of  attorney. or  ooimsel. 2  2        42 

OBJECTIONS  TO  DEEDS— 

Exhibits,  etc.,  in- the  record 13  102 

OPINIONS— 

Of  court,  recorded  by  clerk  when ; 25  1  129 

Duty  of  clerk  respecting 25  3  129 

Preservation   of 25  2  129 

When  annexed  to  writ  of  error 8  2  74 

ORAL  ARGUMENT— 

Order  of .' 22  1  120 

Time  allowed  for 22  3  121 

Two  counsel  only  heard 22  2  120 

ORAL  TESTIMONY— 

May  be  given  when  by  law  admissible 12  2      100 

ORIGINAL  PAPERSr-  

Not  to  be  taken  from  court  room  or  clerk's 

office 1  2        41 

From  court  below 8  4        75 

OREGON— 

Gall  of  causes  on  appeal  from 9  4        91 

papers- 
How  sent  up  on  appeal 8  1        74 

Translation  of,  when  in  foreign  language 11  100 

PARTIES 

Death  of 15  1      107 

plaintiff- 
No  appearance  of 16  111 

PHILIPPINE  ISLANDS— 

Docket  of  cases  from 9  4        91 

PORTO  RICO—      . 

Docket  of  cases  from 9  4        91 

POSTPONEMENT— 

To  next  term,  after  being  called,  when 26  7      131 

practice- 
Id  Supreme  Court,  by  what  regulated 3  45 

On  death  of  party  on  appeal  or  writ  of  error. . .     15  107 
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Rule '  Clauae  Pace 

PRINTING— 

The  record 10  95 

Motions 26  6      131 

PROCESS— 

In  whose  name  to  be 5  1        66 

How  served  on  a  State 5  2        66 

Subpoena,  service  on  individual 5  3        66 

RECORD— 

Return  of 8  1        74 

When  opinion  of  court  below  annexed  to 8  2        74 

What  to  be  filed  as...; 8  3        74 

What  to  be  in  admiralty  cases 8  6        75 

Printed  for  use  of  court 10  5        96 

Clerk  to  supervise  printing  of 10  2        95 

Distribution  of  printed  copies 10  5        96 

Fees  for  printing  to  be  charged 10  2        95 

Who  entitled  to  copy  of 10  3        96 

When  translations  inserted  in 11  100 

Diminution  of,  certiorari  upon 14  104 

Under  Act  of  Mar.  3,  1891 37  3       160 

Form  of  printed 31  146 

REHEARING 30  144 

REPRESENTATIVES  OF  DECEASED  PARTIES— 

Appearing 15  1       107 

Not  appearing 15  2      107 

REPORTER— 

To  receive  copy  of  opinion  of  court 25  1      129 

RETURN— 

Of  writ  of  error,  when  to  be  made 8  5        75 

How  to  be  made 8  1        74 

Of  original  papers  in  Supreme  Court,  when ...  8  4        75 

What  to  accompany  record 8  2-3      74 

Complete  record  to  be  made 8  3        74 

RETURN-DAY— 

Of  appeals,  writs  of  error,  and  citations 8  5        75 

REVENUE  CASES— 

Advanced  on  motion 26  5      131 

REVERSAL— 

Costs  of  judgment  on 24  3      125 

REVIVOR— 

How  on  death  of  party 15  1      107 

SECOND  TERM— 

Neither  party  ready  for  trial 19  114 
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Rule  CUtuse  Page 
SECURITY— 

For  clerk's  fees  must  be  taken  by  clerk 10  1        05 

On  appeal  and  writ  of  error 29  135 

SERVICE—  , 

Of  notice  of  motion,  mode  of 6  4  68 

ProoesSi  how  served  on  a  State 5  2  66 

Subpoena,  time  of 5  3  66 

STATE- 

How  process  served  on 5         2        66 

STIPULATION— 

When  not  binding  on  the  court 26        10      131 

SUBP(ENA— 

Must  be  served  sixty  days  before  petum-day.  •      5         3        66 

SUBMISSION  OF  CAUSE— 

On  printed  argument 20  1      114 

SUPERSEDEAS— 

When  in  case  of  death  of  party 15  3      108 

Bonds  taken  in  Circuit  Court,  as  indemnity  on    29  135 

SUPREME  COURT  CLERK— See  Clerk. 

TRANSLATIONS— 

Of  documents  in  foreign  language,  supplied. .     11  100 

UNITED  STATES— 

Exempt  from  liability  for  costs 24  4      125 

UTAH— 

Call  of  causes  on  appeal  from 9         4        91 

VACATION— 

Causes  dismissed  in  by  agreement 28  134 

VERIFICATION— 

Of  application  for  certiorari 14  104 

WASHINGTON— 

Call  of  causes  on  appeal  from 9         4        91 

WRIT  OF  ERROR— 

Return  of ,  how  made,  by  whom 8  1  74 

Opinions  of  court  below  returned  with  record  .8  2  74 

Will  not  be  heard  without  complete  record ...  8  3  74 

When  original  papers  sent  up,  on 8  4  75 

To  be  made  returnable 8  5  75 

In   cases    involving   jurisdiction   of    Circuit 

Courts  under  Act  of  Mar.  3,  1891 36  1  157 

Under  Act  of  Feb.  25, 1889  and  Bfar.  3, 1891 . .  32  146 
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RULES  OF  UNITED  STATES  CIRCUIT 
COURTS  OF  APPEALS 

BY    NUMBERS  AND  TITLES 

Rule  Page 

1.  Name 179 

2.  Seal 179 

3.  Terms  and  sessions 179 

4.  Quorum 182 

6.  Clerk 183 

6.  Marshal  and  other  officers 185 

7.  Attorneys  and  counsellors 185 

8.  Practice 188 

9.  Process 190 

10.  Bill  of  exceptions 190 

11.  Assignment  of  errors 202 

12.  Objections  to  evidence  in  the  record 212 

13.  Supersedeas  and  costs  bond 212 

14.  Writs  of  error,  appeals,  return,  and  record 214 

15.  Translations 224 

16.  Docketing  and  dismissing  cases 224 

17.  Docket  and  calendars 227 

18.  Certiorari 228 

19.  Death  of  a  party 229 

20.  Dismissing  cases  by  agreement 231 

21.  Motions 232 

22.  Call  and  order  of  the  calendar 233 

23.  Printing  records  (is  Rule  40  in  Eighth  Circuit,  p.  283) 235 

24.  Briefs  (is  Rule  41  in  Eighth  Circuit,  p.  283) 248 

25.  Oral  arguments 254 

26.  Form  of  printed  records,  arguments,  and  briefs 255 

27.  Copies  of  records  and  briefs 258 

28.  Opinions  of  the  court  (is  Rule  26  in  Seventh  Circuit,  p.  257) . .  258 

29.  Rehearing  (is  Rule  27  in  Seventh  Circuit,  p.  258) 260 

30.  Interest  (is  Rule  28  in  Seventh  Circuit,  p.  269-264) 263 

31.  Costs 265 

Table  of  fees  and  costs 266 
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Rule 

32.  Mandate  (is  Rule  30  in  Seventh  Circuit,  p.  270) 268 

33.  Custody  of  prisoners  on  habeas  corpus  (is  Rule  31  in  Seventh 

Circuit) 271 

34.  Models,  diagrams,  and  exhibits  of  material 272 

35.  Error  in  criminal  cases 272 

36.  Petitions  in  bankruptcy  cases 275 

37.  In  Eighth  Circuit,  review  in  bankruptcy,  rehearing 282 

In  Second  Circuit,  Citations  from  " Federal  Cases'' 280 

In  Fifth  Circuit,  Writs  of  Error  in  Criminal  Cases 280 

In  Sixth  Circuit,  when  appeal  or  writ  of  error  allowed 281 

38.  In  Second  Circuit,  when  petition  to  review  orders  in  bank- 

ruptcy filed 282 

In  Eighth  Circuit,  notice  on  petition  to  review 282 

39.  In  Eighth  Circuit,  response  to  petition  to  review 283 

40.  In  Eighth  Circuit,  hearing  on  petition  to  review 283 

41.  Briefs  and  arguments,  review  proceedings 283 

42.  Hearing,  review  proceedings 283 

43.  In  Eighth  Circuit,  costs  on  petition  to  review 284 

44.  In  Eighth  Circuit,  procedendo  on  petition  for  review 284 

45.  In  Eighth  Circuit,  appeals  and  writs  of  error  in  bankruptcy 

cases 284 


INDEX 

TO    THB 

RULES  OF  THE  CIRCUIT  COURTS  OF 

APPEALS 

BY  SUBJECTS 

Rule     ClauM    Page 

ADJOURNMENTS 4          1        182 

ADMIRALTY— 

Record  in 14          6        216 

Further  proof  in 14      7-8        215 

Objections  to  further  proof  in 14          9        2U5 

Applications  to  take  further  proof  in 14        10        216 

AGREEMENTS   OF   COUNSEL^ 

To  pass  a  case 22        11        234 

APPEALS— 

Return  and  record 14          1        214 

APPEARANCE— 

Of  counsel  docketing  case 16          3        225 

For  plaintiff  in  error  or  appellant,  no 22          2        233 

For  defendant  in  error  or  appellee,  no 22          3        233 

For  either  party*  no 22          4        233 

ARGUlklENT— 

Oral 25          1        254 

Order  of 25          1        254 

Number  of  counsel  heard  in 25          2        254 

Time  allowed  for,  and  how  apportioned 25          3        254 

On  motions 21          6        232 

No  appearance  by  defendant  for '. 22         3        233 

ASSIGNMENT  OF  ERRORS— 

In  court  below 11                    202 

No,  counsel  not  heard  except,  etc 24          4        240 

ASSIGNMENT— 

Of  cases  (Fifth  Circuit) 35                   273 

(Ninth  Circuit) 35                    275 

Of  judges  (Fifth  Circuit) 36                   278 

ATTORNEYS— 

Admission  of,  etc 7                   185 
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Rule     GUuBO    Pt«e 
BAIL— 

When  and  how  taken 35                   272 

BANKRUPTCY  CASES— 

On  petitions  for  revision,  etc 36 

Order  to  show  cause  in 36 

Pleadings  in 36 

No  pleadings  in  reply  by  petitioner  in 36 

Motions  to  dismiss  in 36 

Briefs  on 36 

How  disposed  of 36 

Proofs  in  District  Court  in 36 

Further  proofs  in 36 

Rules  as  to  record,  printing  and  briefs  in 36 

Orders  to  expedite 36 

BILL  OF  exceptions- 
How  allowed  and  contents  of 10 

BRIEFS '. .  24 

Time  for  filing 24 

Contents  of,  for  plaintiff  in  error  or  appellant  24 

For  defendant  in  error  or  appellee 24 

Failure  to  file ^ .  24 

Citations    from    "Federal   Cases"    (Second 

Circuit) 37                    280 

CALENDAR— 

Call  and  order  of 22                    233 

CASES— 

Called  for  argument,  when. 22 

Dismissed  by  agreement 20 

Involving  same  question  may  be  argued  to- 
gether    22 

Revenue,  and  cases  once  adjudicated,  may 

be  advanced 22 

Docketing  and  dismissing 16 

CERTIORARI— 

Motion  for  in  writing 18                    228 

CITATIONS— 

When  returnable 14          5        215 

CLERK— 

Office  of 5 

Shall  not  practice 5 

Bond  of 5 

Original  records  not  to  be  taken  from  office  of  5 

To  enter  causes  and  prepare  calendar 17 

To  preserve  copies  of  record 27 

Library  in  charge  of  (Seventh  Circuit) 33 
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10 
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224 

1 

183 

2 

188 

3 

IK^ 

4 

184 

227 

258 
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Rule 
COST— 

Of  printing  records 23 

COSTS— 

In  what  cases  and  how  taxed ; 31 

No,  incases  where  United  States  is  a  party. .  31 

To  be  inserted  in  mandate 31 

In  cases  taken  to  Supreme  Court 31 

counsel- 
Two  only  heard  for  each  party 25 

Time  allowed  for  argument  of 25 

On  motions 21 

COURT— 

Name  of 1 

Terms  of 3 

CRIMINAL  CASES 35 

CUSTODY— 

Of  prisoners  on  habeas  corpus 33 

DAMAGES— 

For  delay  in  addition  to  interest 30 

And  interest  in  admiralty  cases 30 

DEATH— 

Of  a  party 19 

After  judgment  in  lower  court 19 

DIMINUTION— 

Of  the  record 18 

DISMISSING— 

Cases  by  agreement 20 

DISiflSSAL— 

For  failure  to  file  brief  or  assign  error 24 

DOCKETING— 

Cases 16 

By  plaintiff  in  error  or  appellant 16 

By  defendant  in  error  or  appellee 16 

DOCKET  AND  CALENDARS 17 

ERRORS— 

Assignment  of 11 

Specification  of,  in  brief 24 

EVIDENCE— 

In  admiralty  cases,  new,  how  taken 14 

On    petitions    for   revision    in    bankruptcy 

cases,  new,  how  taken 36 

Objections  to 12 
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2 
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265 

5 

265 

6 

265 
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3 

254 
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179 
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Rule     Clause    Page 
EXCEPTION&— 

BiU  of 10  190 

EXHIBITS— 

Of  material,  models,  etc 34  272 

FEpS — 

Table  of  clerk's  and  attorney's 266 

Disposition  of  (Sixth  arcuit) 36  278 

HABEAS  CORPUS— 

Custody  of  prisoners  on 83     •  271 

HEARING— 

Assignment  of  causes  for  (Ninth  Circuit) 35  275 

INTEREST 30  263 

In  admiralty 30  4        264 

At  law 30  1        263 

Inequity 30  3        264 

JUDGES— 

Assignment  of  (Fifth  Circuit) 30  278 

MANDATE 32  268 

MODELS,  EXHIBITS,  etc 34 

MOTIONS 21 

To  be  in  writing  and  printed 21 

Notice  of , 21 

Entered  on  clerk's  tist 21 

Time  allowed  for  argument  of 21 

To  dismiss,  and  other  special 21 

To  be  accompanied  by  printed  briefs 21 

MOTION-DAY 21  1        232 

OBJECTIONS— 

To  evidence  in  the  record 12  212 

OPINIONS— 

Of  the  Court  of  Appeals 28  258 

Of  the  coiut  below  to  be  annexed  to  record. .  14  2        214 

ORDERS— 

Judge  may  make  in  absence  of  a  quorum ....  4  183 

ORIGINAL  PAPERS— 

Remain  in  clerk's  office 5 

In  court  below,  transmitted  to  Court  of  Ap- 
peals, how 14 

PARTIES— 

Not  ready 22 

Death  of 19 


272 

232 

2-3 

232 

4 

232 

5 

232 

6 

232 

3 

232 

3 

232 

4 

184 

4 

214 

6 

234 

229 
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Rule     CUuM    Page 
PRACmCEJ— 

Same  as  in  Supreme  Court 8  188 

PRISONERS— 

Custody  of 33  271 

PROCESS— 

Form  of , .  9  190 

QUORUM— 

Absence  of 4  X        182 

In  absence  of,  judge  may  make  orders 4  2        183 

RECORD— 

Of  court  below,  how  transmitted 14  1        214 

To  have  opinion  of  c«urt  below  annexed ... .  14  2        214 

To  contain  all  necessary  papers 14  3        214 

Cost  of  printing,  to  be  estimated 23  2        235 

How  printed 23  4        235 

In  admiralty  cases,  how  made  up 14  6        215 

Form  and  size  of 26  255 

Enlargement  of  time  for  filing 16  224 

Diminution   of 18  228 

REHEARING 29  260 

REPRESENTATIVES— 

Of  deceased  party  appearing 19  1        229 

Not  appearing 19  2        230 

RESPONSE— 

To  petition  for  review  (Eighth  arcuit) 39  283 

return- 
To  writ  of  error ,.  14  1        214 

RETURN  DAY— 

of  Appeals,  writs  of  error,  and  citations. ...  14  5        215 

REVENUE  CASES— 

May  be  advanced 22  9        234 

REVIEW— 

Under  Bankruptcy  Act 36  275 

Of  orders  in  Bankruptcy 37-38-45  282-4 

SATURDAY- 
NO  case  heard  on  (Fourth  Circuit) 35  273 

SECOND   SESSION— 

Neither  party  prepared  to  argue,  case  dis- 
posed of,  how 22  6        234 

SUPERSEDEAS  AND  COST  BONDS 13  212 
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Rule  CUiue  Pace 
TERMS— 

When  and  where  held 3  179 

(Ninth   Circuit) 36  279 

TRANSLATIONS 15  224 

WRITS  OF  ERROR— 

Return  of 14  1         214 

Allowed  in  vacation  (Sixth  Circuit) 37  281 

On  criminal  cases 35  272 
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RULES  IN  ADMIRALTY 
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CIRCUIT  COURTS  OF  APPEALS 


FOR    THE 

SECOND  AND  NINTH  CIRCUITS 

Rule     Page 

Appearance,  failure  of  appellee  to  appear 6  287 

Appeal,  how  taken 1  285 

Appeal,  notice  of,  how  served 2  285 

Apostles,  what  to  contain,  on  appeal 4  286 

Bond,  on  appeal 2  285 

Briefs,  contents,  when  to  be  filed 15  289 

Certifying  the  record 5  287 

Docket,  when  causes  placed  on 14  289 

Execution,  stay  of,  by  bond 2  285 

Exception  to  sureties  on  bonds 2  286 

Failure  of  appellee  to  appear 6  287 

Inhibition,  writ  of 12  288 

Justification  of  sureties  on  bonds .* 2  286 

Mandamus  to  compel  return  of  apostles 13  289 

Mandates 16  290 

Motions,  notice  on 11  288 

New  allegations,  on  appeal 7  287 

New  pleadings,  on  appeal 8  288 

New  testimony,  on  appeal 9  288-90 

Notice  of  appeal,  what  to  be  given 1  285 

Notice  of  filing  bond  on  appeal 2  286 

Notice  may  state  review  in  part  only,  sought 3  286 

Printing  new  testimony 10  288 

Review  may  be  limited  to  part  of  a  decree 3  286 

Records,  certifying 5  287 
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Rule 

Relief,  different  on  appeal 7  287 

RuleS;  when  rules  of  District  Court  to  apply 18  290 

Rules,  what  deemed  admiralty 19  290 

Stay  of  execution  on  appeal 2  285 

Testimony,  new,  on  appeal,  how  taken ^ . . .       9  288 

Testimony,  new,  how  printed 10  288 

Time,  extension  of 17-22  290-1 


INDEX 

TO  THE 

RULES  IN  EQUITY 

BY  NUMBERS  AND  TITLES 

Rule 

1.  Court  a]wa3rB  open , 307 

2.  Clerk's  office 308 

3.  Orders,  rules,  etc 308 

4.  Motions,  rules,  etc.,  entered  in  order  book 309 

6.  Motions  for  process,  etc.,  gran  table  by  clerk 310 

6u  Motions  and  orders  not  gran  table  as  of  course 310 

7.  Compulsory  process 311 

8.  Final  process 317 

9.  Writ  of  assistance 318 

10.  Persons  not  parties,  how  effected 319 

11.  Subpoena 319 

12.  Subpoena,  when  returnable 320 

13.  Service  of  subpoena 322 

14.  Alias  subpoena 328 

15.  Who  to  make  service 328 

16.  Suit  entered  on  docket 330 

17.  Appearance,  day  of  and  how  entered 330 

18.  Default  for  failure  to  plead 335 

19.  Decree  on  default 338 

20.  Introductory  part  of  bills % 340 

21.  What  bill  may  omit  and  what  to  state 342 

22.  Parties  out  of  jurisdiction 347 

23.  Prayer  for  process 347 

24.  Signature  of  counsel  to  bill 348 

25.  Limitation  of  taxable  costs 349 

26.  Surplusage 350 

27.  Exceptions  for  scandal  and  impertinence 353 

28.  Amendments;  what  as  of  course 353 

29.  Amendments  by  order  of  court 357 

30.  When  order  deemed  abandoned 361 

31.  Certificate  required  to  demurrer  or  plea 361 

32.  May  demur  to  part,  plead  to  part  and  answer  part 363 

33.  Argument  on  plea 369 
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Rule 

34.  Costs  on  demurrer  overruled 372 

35.  Costs  on  demurrer  allowed 374 

36.  Demurrer,  sufficiency  of 376 

37.  Demurrer  to  part  of  matter  answered  or  met  by  plea 376 

,  38.  Failure  to  reply  or  set  down  plea  or  demurrer 377 

39.  Sufficiency  of  answer 380 

40.  When  defendant  not  bound  to  answer  charge  of  bill 384 

41.  Interrogatories  to  be  numbered;  when  oath  waived  answer 

not  evidence 386 

42.  Shall  specify  the  interrogatories  each  defendant  required  to 

answer 389 

43.  Form  of  bill  preceding  the  interrogating  part 389 

44.  What  interrogatories  need  not  be  answered 390 

45.  No  special  replication 391 

46.  New  or  supplemental  answer 392 

47.  When  parties  not  deemed  necessary  parties 392 

48.  When  parties  numerous 400 

49.  Trustees,  etc.,  as  parties 401 

50.  When  heir  at  law  not  a  necessary  party 402 

51.  Joint  and  several  debtors 402 

52.  When  answer  suggests  defect  of  parties  complainant 403 

53.  Defect  of  parties  suggested  at  the  hearing 404 

54.  Nominal  parties 405 

55.  Injunctions 406 

56.  Revivor *.  414 

57.  Supplemental  bill 417 

58.  What  may  be  omitted  in  bill  of  revivor  and  supplemental  bill  420 

59.  Before  whom  answer  verified 421 

60.  Answer,  when  amendable 423 

61.  When  exceptions  to  be  filed 425 

62.  Costs  on  separate  answers 428 

63.  Exceptions  for  insufficiency,  when  to  be  set  down  for  hearing  428 

64.  Answer  aiter  exceptions  allowed 429 

65.  Costs  on  exceptions  overruled 430 

66.  When  replication  to  be  filed 430 

67.  Commissions  to  take  testimony 4 433 

68.  Testimony  by  deposition 442 

69.  Time  allowed  for  the  taking  of  testimony  after  cause  at  issue  446 

70.  Testimony  de  bene  ease 449 

71.  Form  of  last  interrogatory 451 

72.  Complainant  on  cross-bill  to  first  answer  original  bill 451 

73.  Account  of  personal  estate 455 

74.  Reference;  duty  of  master 456 

75.  Master  to  assign  time  and  give  notice ; 457 

76.  Master's  report 458 

77.  Proceedings  before  the  master 458 
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Rule  Tagfi 

78. .  Witnesses^  how  summoned 461 

79.  Production  of  accounts  and  examination  of  accounting  party  463 

80.  Affidavits,  etc.,  used  in  court,  may  be  used  before  the  master  463 

81.  Examination  of  creditor  or  claimant 463 

82.  Appointment  of  masters 464 

83.  Master  to  file  report;  within  what  time  exceptions  may  be 

filed 466 

84.  Costs  on  exceptions 470 

85.  Clerical  mistakes  in  decrees,  etc.,  corrected  without  rehearing  470 

86.  Decrees  not  to  contain  pleadings 471 

87.  Guardians,  how  appointed 472 

88.  Rehearings 474 

89.  Circuit  Courts  may  make  rules 478 

90.  Practice  when  rules  do  not  apply 480 

91.  Affirmation  in  lieu  of  oath 483 

92.  Balance  over  in  foreclosure  suits 483 

93.  Appeal  in  injunction  cases 484 

94.  Bill  by  stockholder  against  corporation 488 


INDEX 

TO    THB 

RULES  IN  EQUITY 

BY  SUBJECTS 

Rule     Pt«e 
ABANDONMENT— 

Of  order  for  leave  to  amend  bill 30        361 

ABATEMENT— 

Of  suit,  by  death  of  party,  prooeedings  on 56        414 

Not  by  change  of  interest  in  parties 57        417 

ACCOUNT— 

What  decree  for,  to  contain 73  455 

Examination  of  party  accomiting 79  463 

How  produced  before  master 79  463 

ADMISSIONS— 

When  by  failure  to  deny  or  set  down  for  aigument, 
plea,  or  demurrer 38        377 

AFFIDAVIT— 

Necessary  for  attachment  on  execution 8  317 

Necessary  for  writ  of  assistance  on  execution 9  318 

When  necessary  to  prove  service  of  process 15  328 

When  necessary  to  amend  bill 29  357 

Must  accompany  demurrer  and  plea 31  361 

AFFIRMATION— 

When  may  be  substituted  for  an  oath 91        483 

AMENDMENT— 

Motion  for,  a  motion  of  course 5  310 

Motion  for,  power  of  judge  to  suspend,  etc 5  310 

To  bill,  when  of  course  and  without  costs 28  353 

To  bill,  when  on  payment  of  costs 28  353 

After  plea,  answer,  and  demurrer,  how  made 29  357 

After  replication,  how  made 29  357 

Order  for,  when  deemed  abandoned 30  361 

When  on  order  without  notice 29  357 

Of  bills  by  leave,  on  allowance  of  plea  or  demurrer. .  35  374 

Of  bills,  where  answer  makes  it  necessary 45  391 

Of  bills,  not  entitled  to  amend  as  of  course,  after 

hearing  on  objection,  for  want  of  parties 52  403 

When  on  order,  with  notice 29  357 
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Rule  Page 
AMENDMENT— conHnued. 

Of  note  at  foot  of  bill,  an  amendment  of  bill 42  389 

Of  answer,  when  of  course 60  423 

Of  answer,  when  on  motion  and  notice 60  423 

Of  answer,  when  to  be  separately  engrossed 60  423 

Of  decree,  when  on  petition  without  a  hearing 85  470 

ANSWER— 

Court  open  for  filing  at  any  time 1  307 

Before  whom  to  be  sworn 59  421 

Within  what  time  to  be  filed  and  penalty  of  not  filing  18  335 

How  may  be  compelled 18  335 

Time  to  file  may  be  enlarged 19  338 

Taxable  costs  on,  how  regulated 25  349 

Being  in,  how  bill  can  be  amended 29  357 

When  to  accompany  a  plea 32  363 

Plea  overruled,  when  to  be  put  in 34  372 

When  need  not  be  to  all  the  matters  in  the  bill 39  380 

May  insist  upon  all  matters  in  bar  of,  or  to  the  merits 

which  could  have  been  plead 39  380 

Need  not  be  to  other  matters  than  must  have  been 

answered  in  filing  plea  in  bar 39  380 

What  interrogatories  need  not  be  regarded 44  390 

Alleging  matters  requiring  amendment  of  bill,  on 

what  terms  bill  may  be  amended 45  391 

Need  not  be  specially  replied  to 45  391 

Supplemental  or  new,  when  defendant  may  put  in. .  46  392 
Supplemental  or  new,  effect  of  default  in  filing  the 

same 46  392 

Supplemental  or  new,  time  to  put  in  may  be  en- 
larged    46  392 

Amendment  of,  when  of  course 60  423 

Amendment  of,  when  on  motion  and  notice 60  423 

Amendment  of,  when  must  be  engrossed 60  423 

When  oath  waived,  not  evidence 41  386 

May  be  set  for  argument,  if  suggests  defects  of 

parties 52  403 

When  to  be  filed  to  supplemental  bill 57  417 

Sworn  answer  may  be  iised  as  an  affidavit  on  motion 
to   grant   or   dissolve   injunction   though   oath 

waived 41  386 

Provision  that  defendant  not  bound  to  answer 
charge  in  bill  unless  specially  interrogated,  an- 
nulled    40  384 

When  may  be  excepted  to  for  insufficiency 61  425 

When  deemed  and  taken  to  be  sufficient 61  425 

Exceptions  to,  when  may  be  set  down  for  a  hearing  63  428 
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Rule      Page 

ANSWER— «mimti«i. 

Exceptions  to,  when  deemed  abandoned 63  428 

Exceptions  to  allowed,  how  defendant  to  answer. . .  64  429 

Exceptions  to  overruled,  defendant  entitled  to  costs  65  430 

Exceptions  to,  allowed,  plaintiff  has  costs 65  430 

Exceptions  to,  allowed,  further  answer  how  com- 

peUed 64  429 

Separate  ones  by  same  solicitor,  costs  on 62  428 

To  cross-bill,  when  to  be  put  in 72  451 

To  cross-bill,  how  may  be  used  by  original  defendant  72  451 
Reference  to  master  for  scandal  or  impertinence, 

how  made 27  353 

Reference  to  master,  order  for,  when  deemed  aban- 
doned    27  353 

APPEAI^ 

On  order  granting  or  dissolving  injunction,  suspend- 
ing order  may  be  made 93        484 

APPEARANCE— 

Of  defendant,  when  must  be  made 17        330 

Of  defendant,  how  entered 17        330 

Of  nominal  parties,  rule  as  to 54         405 

Of  nominal  parties,  effect  of 54        405 

On  failure  of,  injunction  to  stay  proceedings  at  law 
grantable  as  of  course,  special  injunctions  on  ex 
parte   hearing 55        406 

ARGUMENT— 

Of  plea,  when 33        369 

Of  objection  for  want  of  parties 52        403 

ARREST— 

For  disobeying  decree,  when  ordered 8  317 

For  disobeying  decree,  how  discharged  from 8  317 

Of  defendant  to  compel  an  answer,  when  made 18  335 

Of  defendant  to  compel  an  answer,  how  discharged 

from 18  335 

ASSISTANCE— 

Writ  of,  when  proper  process 7        31 1 

Writ  of,  to  enforce  order  for  delivery  of  possession . .       9        318 

ATTACHMENT— 

Writ  of,  when  proper  process 7  311 

To  compel  obedience  to  decree 8  317 

To  compel  answer 18  335 

To  compel  better  answer  after  exception 64  429 

To  masters  to  collect  compensation 82  464 

ATTORNEY  AND  COUNSEL^ 

Bill  must  be  signed  by  counsel 24        348 
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Rule  Page 

BILL— 

May  be  filed  at  any  time 1  307 

Before  whom  may  be  sworn 59  421 

Motion  to  take  as  confessed,  a  motion  of  course 5  310 

Motion  to  take  as  confessed,  may  be  made  at  any 

time 5  310 

Must  be  filed  before  subpoena  can  issue 11  319 

Pro  confesso,  when  plaintiff  entitled  to  take 18  335 

Pro  confesso,  decree  on,  when  may  be  made 18  335 

Pro  confesso,  when  decree  may  be  set  aside 19  338 

Introductory  part,  form  of 20  340 

Conmion  confederacy  clause — charging  part  and 

jurisdiction  clause  may  be  omitted 20  340 

Not  demurrable  for  such  omissions 21  342 

Stating  part,  what  may  contain 21  342 

Prayer  of,  for  special  and  general  relief 21  342 

Must  specially  ask  for  injunction,  ne  exeat,  or  other 

special  order 21  342 

Necessary  persons  not  made  parties  to,  reason  of 

omission  must  be  stated 22  347 

Necessary  parties  to,   beyond   jurisdiction,   what 

prayer  must  contain,  relating  thereto 22  347 

Taxable  costs  on,  how  regulated 25  349 

Must  be  brief  and  succinct 26  350 

To  contain  no  unnecessary  recitals,  or  impertinent  or 

scandalous  matter 26  350 

If  does,  may  be  referred  to  a  master 26  350 

Not  to  be  referred,  unless  exceptions  particularly 

taken  in  writing  and  filed 27  353 

Must  be  signed  by  counsel 24  348 

Prayer  for  process,  what  to  state 23  347 

Costs  on  demurrer  to 34  372-^ 

Duty  of  defendant  when  demurrer  to  overruled 34  372-3 

Interrogatories  in  to  be  mmibered 41  386 

Specified  interrogatories  part  of  bill 42  389 

Form  of,  preceding  interrogatory  part 43  389 

Proper  parties  to,  when  dispensed  with 47  392 

When  parties  are  very  numerous 48  400 

Trustees,  etc.,  when  proper  parties 49  401 

Heir  at  law,  when  not  necessary  party  to 50  402 

Where  demand  is  joint  and  several 51  402 

Defect  of  parties  to,  how  attacked 52  403 

Nominal  parties  to  bills 54  405 

Court  may  amend  at  hearing  to  make  new  parties. .  49  401 

Brought  by  stockholder  against  corporation 94  488 

What  to  contain 94  488 

46 
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Role  Fifle 
BILL — conHnued. 

Order  of  reference,  when  deemed  abandoned 27  353 

Amendments  to,  when  of  coursei  and  without  costs  28  353 

Amendments  to,  when  on  payment  of  costs 28  353 

Amendments  to,  after  plea,  answer/or  demurrer. . .  29  357 

Amendments  to,  after  replication 29  -357 

Amendments  to,  by  amending  note  at  foot  of 42  389 

Amendments  to,  when  copy  to  be  served  on  defend- 
ant   28  353 

Order  to  amend,  when  deemed  abandoned 30  361 

How  may  be  amended,  when  answer  makes  amend- 
ment necessary 45  391 

Amended  after  answer,  a  new  answer  necessary 46  392 

May  be  pleaded  and  demurred  to,  or  answered,  in 

whole  or  in  part,  at  the  same  time 32  363 

May  be  dismissed  if  plea  is  not  replied  to,  or  set 

down  for  argument 38  377 

To  specify  in  a  note  the  interrogatories  each  defend- 
ant is  to  answer 41  386 

Office  copy,  what  interrogatories  need  not  contain. .  41  386 

Note  at  foot  of  same,  a  part  thereof 42  389 

Introduction  to  interrogating  part  thereof 43  389 

Of  revivor,  when  proper 56  414 

Of  revivor,  what  need  not  be  set  forth  in 58  420 

Supplemental,  when  proper 57  417 

Supplemental,  what  need  not  be  set  forth  in 58  420 

Supplemental,  when  defendant  must  answer 57  417 

May  be  dismissed  if  replication  is  not  filed 66  430 

To  contain  special  interrogatories  only  when  dis- 
covery  sought 40  384 

RCUIT  COURT— 

Always  open  for  filing  bills,  etc 1  307 

May  appoint  masters  and  fix  compensation .  r 82  464 

May  make  rules  of  practice,  when 89  478 

CIRCUIT  JUDGES— 

When  may  abridge  time  of  notice  of  rules,  orders, 

etc 4  309 

May  make  orders  in  vacation 3  308 

May  grant  injunctions,  when 55  406 

CLERK— 

In  attendance  on  first  Monday  of  each  month  at 

office,  for  what  purpose 2  308 

To  keep  order  book,  and  enter  all  orders  therein. ...  4  309 

When  to  issue  writ  of  attachment  on  execution 8  317 

When  to  issue  writ  of  assistance 9  318 
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Rule  Pase 
CLERK— conttntieti. 

When  to  issue  writ  of  subpoena 12  320 

When  to  enter  a  suit  as  pending 16  330 

To  enter  appearance  of  defendant 17  330 

Office,  for  what  purpose  always  open 1  307 

Office,  for  what  open  on  first  Monday  of  every  month  2  308 

What  motions  and  orders  he  may  grant 5  310 

Process  not  to  be  issued  by,  until  bill  filed 11  319 

When  may  name  conunissioners 67  433 

When  to  issue  blank  subpoenas  to  master 78  461 

COMMISSIONS— 

May  be  issued  and  returned  at  any  time 1  307 

To  take  testimony,  when  and  how  obtained 67  433 

Interrogatories  and  cross-interrogatories  on 67  435 

When  may  be  executed  on  oral  interrogatories 67  434 

Within  what  time  must  be  executed 60  446 

When  master  may  order  clerk  to  issue 77  458 

When  adverse  party  entitled  to,  having  had  no  notice 

of  former  conmiission 68  442 

To  take  testimony  de  bene  esse 70  440 

'  Form  of  last  interrogatory  in 71  451 

COMMISSIONERS— 

Must  be  named  by  court  or  judge 67  433 

How  witnesses  may  be  compelled  to  appear  and  tes- 
tify before 78*  461 

Transmission  of  depositions  by 67  435 

COMPENSATION— 

Of  masters,  how  fixed  and  collected 82  464 

COMPLAINANT—    . 

Seeking  discovery  to  interrogate  defendant 40  384 

COMPULSORY  process- 
To  compel  appearance  of  defendant 7  311 

CONTEMPT— 

To  refuse  to  obey  orders  of  a  master 78  461 

CORPORATION— 

Bill  brotight  by  stockholder  against 94  488 

COSTS— 

Plaintiff  to  have,  on  vacating  order  pro  confesso, ...  19  338-0 

On  bill  or  answer,  how  fixed 25  349 

On  reference  of  exceptions  to  bill,  when  to  plaintiff .  26  350 

On  reference  of  exceptions  to  bill,  when  to  defendant  26  350 

When  plaintiff  to  pay,  on  amendment  of  bill 28  353 

When  to  plaintiff,  demurrer  and  plea  overruled 34  372 

When  to  defendant,  demurrer  and  plea  allowed ....  35  374 

When  nominal  party  entitled  to 54  405 
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COSTS— conitnued. 

When  same  solicitor,  on  separate  aiiBwers 62  428 

On  exceptions  to  answer,  when  allowed 65  430 

On  exceptions  to  master's  report,  when  and  how 

allowed 84  470 

When  party  procuring  reference  liable  for 74  456 

counsel- 
To  sign  bill,  and  effect  of  so  doing 24  348 

To  certify  demiurrer  or  plea 31  361 

To  sign'petition  for  rehearing 88  474 

COURTS— 

For  what  purposes  always  open 1  307 

Any  judge  of  same  power  to  make  orders,  etc.,  as  the 

court. 3  308 

Orders  and  decrees  of,  how  obedience  to  compelled .  7  311 

May  appoint  persons  to  serve  process 15  328 

May  enlarge  time  to  comply  with  an  execution ....  8  317 

May  open  order  fro  confeaao,  on  what  terms 19  338 

When  may  proceed  in  a  cause,  if  all  proper  persons 

are  not  made  parties 47-48  392-400 

What  decree  can  make  in  such  a  case 47-48,  53  392-404 

May  appoint  standing  masters,  or  pro  hoc  vice 82  464 

May  regulate  master's  compensation 82  464 

May  appoint  guardian  ad  litem  and  prochein  amis. .  87  472 

May  make  and  alter  rules  of  court 89  478 

CROSS-BILL— 

Need  not  be  answered  until  original  bill 72  451 

Answer  to>  how  may  be  used  at  hearing 72  451 

CROSS-EXAMINATION— 

Under  a  commission,  when  may  be  had 68  442 

CROSS-INTERROGATORIES—      , 

On  commission,-  when  must  be  filed 67  433 

DEATH  OF  party- 
How  cause  maybe  revived 56  414 

DE  BENE  ESSE— 

Witnesses  when  may  be  examined  before  answer. . .  70  449 

Upoiy  what  terms  may  be  examined 70  449 

DECREES— 

Interlocutory  or  final,  how  enforced 7  311 

How  enforced  against  those  not  parties 10  319 

When  not  to  prejudice  the  rights  of  absent  parties  47-8  392-400 

Saving  rights  of  absent  parties,  when  made 53  404 

For  an  account,  when  to  be  referred  to  a  master 73  455 

Form  of  commencement  of 86  471 

Not  to  contain  any  of  the  pleadings 86  471 
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Rule  Pace 
DECREEI^-^onHnued, 

When  may  be  amended  without  a  hearing 85  470 

Pro  confesso  on  default 19  338-9 

Motion  to  set  aside,  when  granted 19  338-9 

In  foreclosure  suits  for  balance  due 92  483 

DEFAULT—  ... 

When  entered  for  failure  to  appear  or  answer 18  335 

For  failure  to  answer  supplemental  bill 46  392 

Effect  of,  when  injunction  prayed  for 55  406 

When  decree  may  be  entered  and  bill  taken  pro  con- 
fesso .  ,  , 19  338 

DEFENDANT— 

Subpcena  against,  may  be  joint  or  several 12  320 

Appearance-day  of,  when 17  330 

Appearance,  how  entered 17  330 

May  appear  personally  or  by  a  solicitor 17  330 

When  to  file  plea,  demurrer,  or  answer 18  335 

May  be  compelled  to  answer  by  attachment 18  335 

How  discharged  from  arrest  on  attachment 18  335 

When  liable  to  costs,  bill  not  scandalous 26  350 

Must  verify  plea  or  demurrer 31  361 

When  may  plead  and  demur,  and  how 32  363 

When  to  accompany  plea  with  answer 32  363 

When  to  pay  costs,  demurrer  or  plea  overrruled 34  372 

When  to  have  costs,  demurrer,  or  plea  allowed 34  372 

To  answer,  plea  or  demurrer  overruled 34  372 

Rule  that  he  must  answer  fully,  when  not  to  apply . .  39  380 
May  answer  all  matters  in  bar  of,  or  to  the  merits 

which  he  could  avail  himself  of  by  plea 39  380 

Need  not  answer  other  matters  than  if  he  had  de- 
fended with  pleai 39  380 

Need  not  answer  such  parts  of  bill,  as  could  protect 

himself  from  by  demurrer 44  390 

Suggesting  in  his  answer  want  of  parties,  plaintiff 

may  set  down  the  cause  on  that  objection 52  403 

Not  appearing  when  injunction  asked  for,  injunction 

granted  of  course 55  406 

Must  plead,  demur,  or  answer  to  supplemental  bills  57  417 

To  answer  anew,  exceptions  to  answer  allowed ....  64  429 

May  be  attached  to  compel  new  answer 64  429 

When  discharged  from  such  attachment 64  429 

To  pay  costs,  answer  adjudged  insufficient 65  430 

Need  not  be  specially  interrogated,  except  when  dis- 

coveiy   sought 40  384 

DEMURRER— 

When  to  be  filed,  and  penalty  of  default 18  335 
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Bide  Vagu 
DEMXrRREBr—€ontinued. 

Put  in,  how  bill  may  be  amended 29  357 

Must  be  certified  by  ooonfiel  before  filing 31  361 

When  defendant  may  demur 32  363 

May  be  to  whole  or  part  of  the  bill 32  363 

When  to  be  filed  to  supplemental  bill 57  417 

Plaintiff  may  aet  down  for  argument 33  369 

Overruled,  when  plaintiff  to  have  costs 34  372 

Overruled,  defendant  to  answer,  or  bill  may  be  taken 

as  confessed 34  372 

Allowed,  defendant  to  have  costs 35  374 

Allowed,  when  plaintiff  may  amend  bill 35  374 

Not  bad,  because  not  as  broad  as  might  be 36  376 

Not  bad,  because  answer  may  cover  part  of  same 

thing 37  376 

Not  set  down  for  argument,  truth  of  deemed  ad- 
mitted    38  377 

DEPOSITION— 

When  testimony  may  be  taken  by 68  442 

Taken  without  notice,  adverse  party  entitled  to 

cross-examination 68  442 

When  to  be  returned  to  clerk's  ofiice 69  446 

How  taken  on  commission 67  433 

Notice  of  suing  out  commission  to  take 67  433 

Commissions  named  by  court  or  judge 67  433 

When  named  by  clerk 67  433 

When  taken  orally  before  examiner 67  434 

Notice  of  time  and  place  of  taking 67  435 

Transmission  of,  authentication 67  435 

When  taken  de  bene  ease 70  449 

Form  of  last  interrogatory 71  451 

Where  used  before  master  on  reference 80  463 

Expense  of  stenographer  to  take  down 67  435 

DISMISSAL- 

When  bill  shall  be  dismissed  as  of  course 38  377 

On  failure  to  file  replication 66  430 

Court  may  dismiss  a  bill  when  plaintiff  proceeds  to 
a  hearing  notwithstanding  objection  for  want  of 

parties,  taken  by  answer 52  403 

DISCOVERY— 

Sought,  defendant  to  be  specially  interrogated 40  384 

When  sought,  how  to  be  obtained 18  335 

Provision  as  to  cross-bill  filed  for 72  451 

DOCKET— 

Clerk  must  enter  return  of  subpoena  on 16  330 
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Rule      Pace 

EVIDENGE— See  Depositions. 

Answer  not  when  oomplainant  waives  oath  to 41  386 

What  to  be  admitted  before  master 80  463 

How  taken  before  master 81  463 

Examination  of  creditor  before  master 81  463 

Mode  of  taking  by  depositions 67-70  433-49 

EXAMINATION— 

Of  witnesses  orally 67  434 

Original  depositions  on  transmitted  to  clerk 67  435 

Of  parties  on  oath,  before  master 77-79  458-63 

Of  creditors  before  master 81  463 

Questions  objected  to  on,  to  be  noted 67  434 

Notice  of  time  and  place  of 67  435 

EX  PARTE— 

Cause  may  be  proceeded  in,  if  defendant  does  not 

appear 18  335 

Decree,  when  may  be  made,  defendant  not  appear- 
ing    18  335 

Decree,  when  deemed  absolute 19  338 

When  master  may  proceed,  on  reference 75  457 

EXCEPTIONS— 

Motion  for  filing,  a  motion  of  course 5  310 

To  bill,  when  may  be  taken 26  350 

To  bill,  may  be  referred  to  master 26  350 

To  bill  sustained,  matter  to  be  expunged 26  350 

To  bill  sustained,  plaintiff  to  pay  costs 26  350 

To  bill  not  sustained,  plaintiff  has  costs 26  350 

To  bill  to  be  in  writing,  and  particidar 27  353 

To  bill  when  must  be  filed 27  353 

To  bill,  when  deemed  abandoned 27  353 

To  answer  for  insufficiency,  when  may  be  made. .. .  61  425 

To  answer  not  made,  answer  deemed  sufficient ....  61  425 

To  answer,  when  plaintiff  may  set  down  for  hearing  63  428 

To  answer,  when  deemed  abandoned 63  428 

To  answer  allowed,  defendant  to  answer  fully,  or 

bill  may  be  taken  confessed 64  429 

To  answer  allowed,  plaintiff  may  have  attachment  to 

compel  an  answer 64  429 

To  answer  allowed,  plaintiff  has  costs 65  430 

To  answer  overruled,  defendant  has  costs 65  430 

To  master's  report,  within  what  time  to  be  filed 83  466 

To  master's  report,  when  to  stand  for  hearing 83  466 

To  master's  report,  costs  on  and  how  fixed 84  470 

EXECUTION— 

For  payment  of  money,  fonn  of 8  317 
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^              Rule  Pace 
EXECUTION— coniwuerf. 

For  performance  of  any  specific  act,  what  to  contain      8  317 

Not  complied  with,  attachment  may  issue 8  317 

When  followed  by  writ  of  sequestration 8  317 

In  foreclosure  suits,  for  balance  found  due 92  483 

FINAL  PROCESS— 

Forms    of 8        317 

FORECLOSURE— 

When  general  execution  may  issue  in 92        483 

FORM  OF  BILL— 

Introductory  part 20        340 

GUARDIAN  AD  LITEM— 

When  may  be  appointed  by  court 87         472 

Suits  may  be  in  their  name 87        472 

HEARING— 

When  defendant  by  answer  suggests  that  bill  is  de- 
fective for  want  of  parties 52        403 

Proceedings  for,  where  exceptions  are  filed  to  an- 
swer for  insufficiency 63         428 

Of  reference  before  master,  when  to  be  brought  on     74         456 

HEIR    AT    LAW— 

When  not  a  necessary  party  to  a  bill 50        402 

When  plaintiff  may  make  a  party 50        402 

HIGH  COURT  OF  CHANCERY— 

Rules  of,  when  and  how  far  applicable 90        480 

HUSBAND  AND  WIFE— 

To  be  included  in  one  subfKsna 12        320 

IMPERTINENT  MATTER— 

In  bill,  exception  taken,  may  be  referred  to  a  master  26  350 

In  bill,  if  found,  to  be  expunged 26  350 

In  bill,  if  found,  plaintiff  to  pay  costs 26  350 

In  bill,  not  found,  plaintiff  has  costs 26  350 

In  bill,  exceptions  to  be  in  writing  and  particular,  or 

no  reference  ordered 27  353 

In  bill,  exceptions  when  to  be  filed 27  353 

In  bill,  order  to  refer  exceptions  when  deemed  aban- 
doned    27  353 

INFANT&- 

To  sue  by  guardian  or  next  friend 87        472 

Defended  by  guardian  ad  litem 87        472 

INJUNCTION— 

Must  be  specially  asked  for  in  prayer  for  relief 21        342 

Need  not  be  asked  for  in  prayer  for  process 23        347 
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Rule  Pace 
INJUNCTION— am<wi4«i. 

Granted  of  course,  defendant  not  appearing 55  406 

Special,  grantable  only  on  notice 56  406 

Awarded  in  vacation,  how  long  continues 55  406 

Suspending  same  during  pendency  of  appeal 93  484 

INTERLOCUTORY  PROCEEDINGS— 

May  be  taken  at  any  time 1  307 

Disposed  of,  first  Monday  of  every  month 2  308 

May  be  made  and  directed  by  a  judge  in  vacation. .  3  308 
Notice  to  show  cause,  when  made  by  judge  in  vaca- 
tion   3  308 

INTERROGATORIES— 

In  bills,  to  be  numbered 41  386 

Note  at  foot  of  bill  to  specify  those  each  defendant  is 

to  answer 41  386 

Which  ones,  office  copy  of  bill  need  not  contain 41  386 

On  commissions  to  take  testimony 67  433 

When  part  of  bill 42  389 

What  need  not  be  answered 44  390 

On  commissions,  may  be  written  or  oral * 67  433 

On  commissions,  notice  of  filing 67  434 

Cross,  on  commissions,  when^to  be  filed 67  433 

On  commissions,  form  of  last  one 71  451 

ISSUE— 

Cause  at,  on  filing  general  replication 66  430 

JOINT  DEBTORS— 

Need  not  all  be  proceeded  against 51  402 

JUDGE— 

Single,  same  power  to  make  orders,  etc.,  as  court ...  3  308 

Single,  may  make  orders,  etc.,  in  vacation,  and  term  3  308 

Single,  but  upon  notice  to  adverse  party 3  308 

JUDGES— 

May  abridge  time  of  rules,  etc.,  when  solicitors  for 

all  the  parties  reside  in  or  near  the  same  town 4  309 

MARSHAL— 

Or  his  deputy  to  serve  process  generally 15  328 

MASTER— 

Reference  to,  on  exceptions  to  bill  for  scandal  and 

impertinence 26  350 

On  what  terms  such  reference  will  be  made 27  353 

When  such  order  deemed  abandoned 27  353 

To  determine  when  same  solicitor  to  have  costs  for 

separate  answers 62  428 


730  INDEX 

Rule  Ft«o 
MASTER— con^ntieti. 

Reference  to  on  a  decree  for  account,  wh«n 73  455 

Within  what  time  such  a  reference  to  be  made 74  456 

Duty  of  party  procuring  such  reference 74  456 

When  adverse  party  may  proceed  at  expense  of 

other  party 74  456 

Duties  of,  on  such  a  reference 75  457 

When  may  proceed  ex  parte  or  adjourn 75  457 

May  be  ordered  to  speed  his  proceedings 75  457 

Report  of,  on  such  a  reference,  what  to  contain  and 

what  not ' 76  458 

May  regulate  all  proceedings  before  him 77  458 

May  examine  parties  under  oath 77  458 

May  require  production  of  documents 77  458 

May  examine  witnesses,  viva  voce 77  458 

May  order  commission  to  issue  to  take  testimony. .  77  458 

May  subpoena  witnesess  within  the  district 78  461 

Accounts  of  parties,  how  brought  before 79  463 

Acooimting  party  may  be  examined  before 79  463 

May  use  affidavits,  depositions,  and  documents  pre- 
viously made  or  used  in  court 80  463 

May  examine  creditors  and  others 81  463 

To  take  down  such  evidence,«if  required 81  463 

Standing  ones,  or  pro  hoc  vice,  may  be  appointed ...  82  464 

Compensation  of,  how  determined 82  464 

Can  not  retain  his  report  as  security 82  464 

May  have  attachment  to  collect  his  fees 82  464 

MASTER'S  REPORT— 

When  to  be  returned  to  clerk's  office 83  466 

Within  what  time  to  be  excepted  to 83  466 

When  deemed  confirmed 83  466 

Exceptions  to,  when  to  stand  for  hearing 83  466 

Exceptions  to,  allowed  or  overruled,  how  to  carry 

costs : 84  470 

MISTAKES— 

In  decree,  etc.,  how  corrected 85  470 

MOTIONS— 

Interlocutory  may  be  made  at  any  time 1  307 

Interlocutory  received  and  disposed  of  on  first  Mon- 
day of  every  month 2  308 

Of  course,  what  so  regarded 5  310 

Of  course,  may  be  altered,  etc.,  on  special  cause 5  310 

Not  of  course,  to  be  made  and  entered  on  a  rule-day  6  310 

Not  of  course  to  be  heard  On  next  rule-day 6  310 

Not  of  course,  when  may  be  heard  ex  parte 6  310 
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MOTIONS— «m<tntt«f. 

To  set  aside  order  taking  bill  confessed,  on  what 

terms  granted 19  338 

To  amend  bill,  after  plea,  etc.,  filed,  how  granted ...  29  357 

To  amend  answer,  after  replication,  how  granted. .  60  423 

Must  be  entered  by  clerk 4  309 

NE  EXEAT— 

BiU-to  specially  ask  in  prayer  for  relief 21  342 

Need  not  be  asked  for  in  prayer  for  process 23  347 

NEXT  FRIENI>- 

Infants  and  others  incapable  to  sue  by 87  472 

notice- 
To  show  cause  on  interlocutory  proceedings,  when  3  308 

Of  orders,  when  entry  in  order  book  sufficient 4  309 

To  solicitors,  when  good  for  parties 4  309 

To  parties,  when  must  be  personal 4  309 

Of  orders,  etc.,  length  of  when  may  be  abridged 4  309 

For  injimction,  when  must  be  given 55  406 

For  injunction,  when  need  not  be  given 55  406 

To  amend  bill,  after  replication 29  357 

To  withdraw  replication 29  357 

To  amend  answer,  after  replication 60  423 

Upon  issuing  commission  to  take  testimony 67  433 

Of  hearing  before  a  master 75  457 

Of  taking  testimony  de  bene  esse 70  449 

OATH— 

To  answer 59  421 

When  affirmation  in  place  of 91  483 

May  be  waived  to  answer  effect  of 41  386 

ORDERS— 

Interlocutory,  may  be  made  at  any  time 1  307 

Interlocutory,  may  be  disposed  of  on  first  Monday 

every  month 2  308 

To  be  entered  in  a  book 4  309 

May  be  made  in  vacation  by  circuit  judge 3  308 

Pro  confesso,  on  default,  of  course 18  335 

For  amendment  when  abandoned y. .  30  361 

What  regarded  as  of  course 5  310 

What  regarded  as  not  of  course 5  310 

How  enforced  against  parties  and  others 7-10  311-19 

How  enforced  in  favor  of  those  concerned 7-10  311-19 

Pro  canfessOf  on  what  terms  may  be  set  aside 19  338 

To  refer  bill  for  scandalous  and  impertinent  matter, 

how  obtained 27  353 

When  such  order  deemed  abandoned 27  353 

To  take  testimony  in  vacation,  when 67  433 
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Rule  Pftge 

ORDER  book- 
To  be  kept  by  clerk 4  309 

To  be  a]ways  open  for  inspection 4  309 

Entry  of  orders  in,  when  notice  to  parties 4  309 

PARTY— 

Death  of,  how  suit  revived  against  representatives.  56  414 

Death  of,  representatives  may  be  cited  to  show  cause  56  414 

Death  of,  effect  if  representatives  do  not  show  cause  56  414 

Procuriag  reference  to  master,  duty  of 74  456 

PARTIES— 

When  notified  by  notice  to  their  solicitors 4  309 

When  may  be  arrested  for  disobeying  execution 8  317 

Effect  of  order  on  persons  not 10  319' 

When  proper  persons  not  made,  reasons  to  be  given  22  347 

Out  of  jurisdiction,  prayer  respecting 22  347 

Proper  pentons  not  made,  when  court  may  proceed  47-8  392-400 

Very  numerous,  when  need  not  be  made  parties 48  400 

Decree  hot  to  prejudice  rights  of  absent  ones 47-8  392-400 

When  ihay  be  represented  by  their  trustees. ......  49  401 

Want  of,  may  be  suggested  by  answer 52  403 

Proceedings  oh  such  suggestion 52  403 

Proceedings  when  answer  makes  no  such  suggestion  53  404 

In  suits  to  execute  trust  in  a  will 50  402 

In  case  of  joint  and  several  debtors 51  402 

Nominal,  who  are  and  when  need  not  appear 54  405 

Nominal,  effect  of  appearance  of 54  405 

Nominal,  appearing,  when  to  have  costs 54  405 

May  be  examined  by  a  master  oh  a  reference 77  458 

Accounts  of,  how  presented  before  a  master 79  463 

May  be  examined  touching  their  accoimts. ... 79  463 

PETITIONS— 

For  rehearing,  when  can  be  applied  for,  what  to  con- 
tain    88  474 

PLAINTIFF— 

When  may  take  bill  confessed 18  335 

When  may  have  attachment  to  compel  answer 18  335 

When  to  pay  costs,  on  reference  of  bill  for  scandalous 

and  impertinent  matter 26  350 

May  set  down  demurrer  for  argument 33  369 

May  take  issue  on  plea 33  369 

When  to  have  costs,  demurrer,  or  plea  overruled  ...  34  372 

May  amend  bill,  demurrer,  or  plea  allowed 35  374 

When  admits  truth  of  demurrer  or  plea 38  377 

When  should  make  heir  at  law  a  party 50  402 

May  proceed  against  one  or  more  persons  severally 

liable 51  402 
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PLAINTIFF— continued. 

When  may  not  amend  bill,  of  coune,  for  want  of 

parties 62  403 

Bill  of,  when  may  be  dismissed,  for  want  of  parties . .  52  403 

When  to  file  replication 66  430 

When  may  file  replication,  nunc  pro  tunc 66  430 

Not  filing  replication,  effect  of 66  430 

When  may  take  testimony,  before  answer 70  449 

Answer  to  cross-bill,  how  may  be  used  by  defendant  72  451 

PLEADINGS— 

May  be  filed  at  any  time 1  307 

Replication  the  last 66  430 

Bill,  see  title  BiU. 
Answer,  see  title  Answer, 
Replication,  see  title  Replicaium, 

PLEA— 

Must  be  certified  to  by  counsel 31  361 

When  must  be  filed,  and  penalty  of  default 18  335 

Must  be  verified , 31  361 

Put  in,  terms  of  amending  bill 29  357 

Within  what  time  may  be  put  in 32  363 

When  to  be  accompanied  by  answer 32  363 

May  be  to  the  whole  or  part  of  a  bill 32  363 

Plaintiff  may  take  issue  upon 33  .369 

Determined  for  defendant,  how  far  to  avail  him. ...  33  369 
Overruled,  defendant  to  answer,  or  bill  may  be  taken 

as  confessed 34  372 

Overruled,  when  plaintiff  to  have  costs 34  372 

Allowed,  defendant  to  have  costs 35  374 

Allowed,  plaintiff  may  amend  bill 35  374 

When  not  to  be  held  bad. 36-7  376 

If  not  replied  to,  deemed  true 38  377 

To  supplemental  bill  when  filed 57  417 

PRACTICE— 

Rules  of ,  when  made  by  Circuit  Courts 89  478 

When  according  to  High  Court  of  Chancery  in  Eng- 
land   90  480 

PRAYER— 

Of  the  bill;  shall  ask  special  relief,  also  general  relief  21  342 

For  process,  what  to  4x>ntain 23  347 

PROCEEDINGS— 

When  regulated  by  Circuit  Courts 89  478 

PROCESS— 

May  be  issued  and  returned  at  any  time 1  307 

Same  kind  issues  in  favor  of  all,  whether  parties  or 

not 10  319 
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FROCESS— continued. 

By  whom  to  be  served 15  328 

Prayer  for,  what  to  contain 23  347 

Subpoena  the  proper  mesne  in  equity 7  311 

Writ  of  execution  the  proper  final 8  317 

Writ  of  assistance,  when  to  issue 9  318 

Not  to  issue  uatii  bill  filed 11  319 

When  returnable 12  320 

Clerk  must  note  on,  time  for  defendant's  appearance  12  320 

When  separate  writs  may  issue;  when  a  joint  writ. . .  12  320 

Service  of,  mode  of  making 13  322 

When  alias  subpoena  may  issue 14  328 

Return  of  entered  by  clerk  in  docket 16  330 

When  prayed  against  non-residents 22  347 

When  injunction  prayed  for  in  general  prayer,  suffi- 
cient    23  347 

When  Circuit  Court  may  regulate 89  478 

PROCHEIN  AMIS— 

Suits  may  be  in  their  name 87  472 

RECITALS— 

Not  to  be  made  in  bills 26  350 

REFERENCE— 

Of  bills  for  scandal  and  impertinence,  R.  26,  p.  350;  27  353 

When  same  solicitor  puts  in  separate  answer 62  428 

To  master,  on  decree  for  an  accoimt 53-85  404-70 

For  an  account  of  personal  estate  of  testator  or  in- 
testate    73  455 

When  to  be  laid  before  master 74  456 

Duty  of  master  after 75  457 

Report  of  master,  contents  of 76  458 

Proceedings  before  master 77  458 

Witnesses,  how  summoned  before  master 78  461 

Production  of  accoimts,  escamination  of  party 79  463 

Affidavits,  when  used  before  master 80  463 

Examination  of  creditor  or  claimant  on 81  463 

Appointment  of  masters,  compensation  of 82  464 

Clerk  of  Circuit  Court  cannot  be  master 82  464 

Exceptions  to  master's  report 83  466 

Costs  on  exceptions,  who  to  pay, 84  470 

See  title  Master, 

REHEARING— 

Petition  for,  what  to  contain. 88  474 

Petition  for,  must  be  signed  by  coimsel 88  474 

Petition  for,  when  must  be  verified 88  474 

When  will  not  be  granted 88  474 
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REJOINDER— 

Not  required 06  430 

REPLICATION— 

Filed,  terms  of  amending  bill 29  357 

No  special,  to  answer  allowed 45  391 

When  to  be  filed 66  430 

Filed,  cause  is  at  issue 66  430 

Not  filed,  bill  may  be  dismissed 66  430 

When  may  be  filed  nunc  pro  tunc 66  430 

The  last  pleading 66  430 

REPORT  OF  MASTER- 

When  may  be  hastened 75  457 

What  to  contain  and  what  not 76  458 

Gan  not  be  retained  for  fees 82  464 

When  to  be  filed,  and  time  of  filing  exceptions 

thereto,  etc 83  466 

REVIVOR— 

Bill  of,  when  proper 56  41{4 

RULES— 

Interlocutory,  may  be  made  at  any  time 1  307 

Interlocutory,  may  be  disposed  of  first  Monday 

every  month 2  308 

To  be  entered  in  order  book 4  309 

Circuit  Court  may  make  and  alter 89  478 

High  Court  of  Chancery,  England,  when  and  how  far 

applicable 90  480 

Fortieth,  repealed  at  December  Term,  1850 40  384 

Preparatory  to  hearing  causes,  when  may  be  made 

by  courts  in  vacation 1  307 

Circuit  Courts  always  open  for  making 1  307 

Clerk's  office  open  to  receive  and  enter 2  308 

May  be  made  by  circuit  judges  in  vacation 3  308 

RULE-DAYS— 

First  Monday  of  eveiy  month 2  308 

SCANDALOUS  MATTER^ 

Not  to  be  inserted  in  bill 26  350 

Exceptions  for,  referred  to  a  master 26  350 

When  ordered  to  be  expunged 26  350 

When  plaintiff  to  pay  costs  for 26  350 

When  plaintiff  has  costs  on 26  350 

Exceptions  to,  must  be  in  writing,  and  particular,  or 

no  reference  ordered 27  353 

When  order  of  reference  deemed  abandoned 27  353 
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SEQUESTRATION— 

Writ'of,  to  compel  obedience  to  execution 8  317 

Writ  of,  to  compel  obedience  to  orders  of  court 7  311 

SERVICE-^ 

When  must  be  personal 4,  7  309-1 1 

When  may  be  on  solicitor 4  309 

When  entry  in  ■**^order  book  "  sufficient 4  309 

Of  subpoena,  how  made 13  322 

Of  process,  wlio  to  make 15  328 

Return  o^ entered* by  clerk: 16  330 

Of  process,  proof  of 15  328 

Of  amended  bill,  when  necessary 28  353 

SIGNATURE  OF  (X)UNSEL^ 

To  bill,  what  is  understood  by 24  348 

STOCKHOLDERS— 

Bills  brought  l^y/  against  corporation,  what  must 

contain 94  488 

SOLICITOR-- 

Notice  to,  when  good 4  309 

Of  adverse  parties,  living  in  same  place,  time  of  ser- 
vice may  be  abridged 4  309 

Appearance  of  defendant  by 17  330 

SUBPCENAr- 

First  mesne  process 7  311 

Not  to  issue  until  bill  filed 11  319 

When  returnable 12  320 

Memorandum  in,  what  to  contain 12  320 

May  issue  separate  to  each  defendant 12  320 

To  be  joint  against  husband  and  wife 12  320 

How  to  be  served 13  322 

May  issue  toties  quotiea 14  328 

By  whom  to  be  served 15  328 

Proof  of  service  of 15  328 

Return  of  as  served,  suit  to  be  entered  in  docket ....  16  330 

SUIT—         

When  clerk  to  enter  on  docket  as  pending 16  330 

When  revived  by  bill  of  revivor 56  414 

When  revived  by  supplemental  bill 57  417 

SUPPLEMENTAL  ANSWERS— 

Provisions  as  to 46  392 

SUPPLEMENTAL  BILL— 

When  proper 57  417 

Defendant  to  answer,  etc 57  417 

What  need  not  set  forth 58  420 
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TESTIMONY— 

Either  party  may  take,  cause  being  at  issue 67  433 

Commissions  to  take,  how  obtained 67  433 

When  taken  on  written  or  oral  interrogatories 67  434 

When  by  deposition 68  442 

By  deposition,  when  adverse  party  may  cross-ex- 
amine    68  442 

Within  what  time  to  be  tiiken 69  446 

When  time  may  be  extended 69  446 

When  can  not  be  read  on  hearing 69  446 

Publication  of,  when  may  be  ordered 69  446 

Publication  of,  when  by  consent 69  446 

Dc  bene  ease,  plaintiff  may  take,  before  answer 70  449 

De  bene  esse,  when  may  be  taken 70  449 

Form  of  last  interrogatory 71  451 

How  taken  by  a  master  on  a  reference 77  458 

TIME— 

Of  notice,  to  show  cause  on  interlocutory  orders,  etc.  1  307 

When  suit  is  deemed  pending 16  330 

Of  notices  of  orders,  etc.,  when  may  be  abridged. . .  4  309 

Of  compliance  with  execution  may  be  enlarged ... .  8  317 

Within  which  defendant  is  to  appear 17  330 

•  Of  filing  plea,  answer  or  demurrer 18  335 

Of  amendment  of  bills.     R.  28,  p.  353; 29  357 

Of  amendment  of  answers 60  423 

Within  which  to  take  testimony  after  cause  at  issue  69  446 

When  subpoena  is  returnable 12  320 

For  entry  of  decree  when  bill  is  taken  pro  confesso. .  19  338 

For  filing  new  or  supplemental  answer 46  392 

To  have  case  set  down  for  argument  when  defendant 
by  answer  suggests  bill  defective  for  want  of  par- 
ties    52  403 

When  suits  will  stand  revived,  as  of  course 56  414 

For  pleading  to  supplemental  bill 57  417 

Filing  exceptions  to  answer  for  insufficiency 61  425 

To  take  testimony  when  evidence  is  to  be  taken 

orally 67  433 

For  filing  exceptions  to  report  of  master 83  466 

TRUSTEES— 

May  represent  their  cestui  que  trusts 49  401 

VERIFICATION— 

Of  answer,  before  whom  may  be  made 59  421 

Of  plea,  must  be  made 31  361 

Of  petition  for  rehearing 88  474 

Of  bills  by  stockholders 94  488 

47 
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WITNESSES— 

Examination  of,  under  commission 67  433 

Examination  of,  by  deposition 68  442 

Examination  of,  de  bene  esse 70  449 

Examination  of,  before  a  master 77-8  458-61 

Guilty  of  contempt,  not  appearing  before  a  master.  78  461 

WRITS— 

Subpoena,  when  issues 7  311 

Attachment,  provisions  as  to  same 7  311 

When  to  issue f. 8  317 

Sequestration,  provisions  as  to  same 7  311 

When  to  issue 8  317 

Assistance,  provisions  as  to  same 7  311 

When  to  issue 9  318 
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TO  THB 

RULES  IN  ADMIRALTY 

BY  NUMBERS  AND  TITLES 

Role  Pac» 

1.  Process,  issue  and  service  of 495 

2.  In  suits  in  personam 497 

3.  Bail,  summary  process 501 

4.  Attachment,  when  dissolved 503 

5.  Bonds  or  stipulations 504 

6.  Reduction  of  bail;  new  sureties 505 

7.  Warrant  of  arrest 505 

8.  Ship's  tackle,  etc.,  possession  of 506 

9.  Cases  of  seizure,  process  in 506 

10.  Perishable  goods  may  be  sold 509 

11.  Ship,  delivery  to  claimant 510 

12.  Suits  by  material-men '. 514 

13.  Suits  for  mariner's  wages 519 

14.  Suits  for  pilotage 523 

15.  Suits  for  damage  by  collision 523 

16.  Suits  for  assault  and  battery 525 

17.  Suits  for  hypothecation 527 

18.  Suits  on  bottomry  bonds 528 

19.  Suits  for  salvage 529 

20.  In  petitory  and  possessory  stiits 531 

21.  Decrees,  enforcement  of 533 

22.  Informations  and  libels  on  seizure 535 

23.  Libels  in  instance  causes 537 

24.  Amendments  to  libels,  when  of  course 541 

25.  Security  for  costs,  when  required 544 

26.  When  claim  must  be  verified 544 

27.  Answer  to  be  verified 546 

28.  Exceptions  to  answer 547 

29.  Default  for  want  of  answer 548 

30.  Further  answer,  when  required 549 

31.  Allegations  which  need  not  be  answered 550 

32.  Personal  answers,  right  to 551 

33.  When  verification  dispensed  with 552 

34.  Intervention  in  suits  in  rem 552 
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35.  Stipulations,  how  given 554 

36.  Exceptions  to  libel,  answer,  etc 554 

37.  Attachment,  garnishee  to  answer 555 

38.  Property  may  be  ordered  into  court .' 556 

39.  Non-appearance  of  libellant 558 

40.  Decree  may  be  rescinded,  when 558 

41.  Sale  of  property 560 

42.  Deposit  of  moneys 563 

43.  Intervention  for  proceeds 564 

44.  References 566 

45.  Appeals 569 

46.  Practice,  courts  may  regulate 575 

47.  Bail,  effect  of  State  laws 578 

48.  Answer;  sum  in  dispute  less  than  $50 579 

49.  Further  proof  on  appeal 579 

50.  Oral  evidence  transmitted  on  appeal 582 

51.  New  facts  in  answer,  how  put  at  issue 582 

52.  Records  on  appeal,  what  to  contain 583 

53.  Cross-libel,  respondent  to  give  security 586 

54.  Libel  or  suit  under  Act  Mar.  3,  1851 591 

55.  Proof  of  claims  before  commissioner 594 

56.  Who  may  defend 595 

57.  Where  suit«  brought  under  Act  Mar.  3, 1851 596 

58.  Rules  to  apply  in  causes  pending  on  appeal 597 

59.  CkiUision  suits,  proceedings  for  contribution 597 


INDEX  TO  ADMIRALTY  EULES. 

BY  SUBJECTS 

BULB        PAOB 

ADMIRALTY— 

Provisions  for  amendment  of  libels  in 24  541 

Where  third  party  is  permitted  to  intervene  in  suits 

in  rem 34  552 

How  stipulations  in,  are  to  be  given  and  taken 35  554 

When  libellant  deemed  in  default 39  ^58 

ADVERSE  PROPRIETORS— 20        531 

AFFIRMATION— See  also  Oath. 

R.  2&^2,  pp.  544-51;  R.  33-7,  pp.  552-55     48        579 
Provisions  as  to  affirmance  ii?  suits  in  rem 26        544 

AGENT— 

Provisions  as  to  verification  of  claim  by  agent,  in 
suits  in  rem 26        544 

AMENDMENTS— 

Provisions  for,  in  informations  and  libels  in  causes  of 

admiralty  and  maritime  jurisdiction 24        541 

Amendment  of  libel  where  answer  alleges  new  facts    51        582 

ANSWER^ 

Of  defendant  to  all  libels  in  civil  and  maritime 

causes,  contents  of ,  etc 27        546 

Exceptions  to 28        547 

Effect  of  defendant  omitting  or  refusing  to  answer 
libel  on  return-day,  etc 29        548 

Provisions  for  attachment  when  answer  is  not  filed, 
or  exceptions  taken  thereto 30        549 

Where  answer  would  expose  defendant  to  prosecu- 
tion or  punishment  for  crime,  etc 31         550 

As  to  right  of  defendant  to  require  personal  answer 
of  libellant,  upon  oath,  to  interrogatories  at  close 
of  answer;  proceedings  on  default  of  due  answer . .     32        551 

When  oath  or  affirmation  of  either  libellant  or  de- 
fendant, to  answer  an  interrogatory  may  be  dis- 
pensed with 33        552 

To  what,  exceptions  to  answer  may  be  taken 36        554 

By  garnishee,  in  case  of  foreign  attachment,  pro- 
visions respecting 37        555 
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ANSWER— continued. 

Not  to  be  verified  where  amount  in  dispute  does  not 
exceed  $50.00 48        679 

APPEAL— 

How  stipulations  on,  are  to  be  given 35        554 

From  District  to  Circuit  Courts,  how,  when,  and 

within  what  time  made 45        569 

Further  proof,  how  taken  in  a  Circuit  Court  upon  an 

admiralty  appeal 49        579 

Further  proof,  when  taken,  to  be  used  in  evidence  on    50        582 
Provisions  as  to  what  shall  be  contained  in,  and  what 
shall  be  omitted  from  records  on  appeal  from  Dis- 
trict to  Circuit  Courts 52        583 

ARRESTS— 

Provisions  as  to  bills,  etc.,  where  simple  warrant  of 

arrest  issues  in  suits  in  personam 3        501 

Amount  for  which  warrant  of  arrest  in  stiits  in  per- 
sonam may  issue 7        505 

Warrant  of  arrest  of  ship,  etc.,  in  suits  in  rem,  when, 

how,  and  by  whom  issued  and  served 9        506 

Provisions  for  sale  of  perishable  articles  arrested ...     10        509 

Proceedings  when  ship  is  arrested  in  suits  in  rem. . .     11         510 

Of  ships  in  petitoiy  and  possessoiy  suits,  provisions 
for 20        531 

Provisions  as  to  bail  in  certain  cases,  in  suits  in  per- 
sonam       47        578 

ASSAULT— 

On  the  high  seas,  suits  for,  how  brought 16        525 

ATTACHMENT— 

In  suits  in  personam  where  goods,  chatteb,  etc.,  are 
attached 4        503 

Provisions  for  attachment  against  defendant  to 
compel  further  answer  to  libel,  etc 30        549 

May  issue  to  compel  answer  by  libellant  to  interroga- 
tories in  defendant's  answer 32        551 

Against  party  having  possession  of  freight  or  other 
proceeds  of  property  attached  in  proceedings  in 
rem 38        556 

BAIL— 

Provisions  as  to  bail  where  a  simple  warrant  of  ar- 
rest issues  in  suits  in  personam 3  501 

In  suits  in  personam,  when  and  how  reduced 6  505 

When  and  how  new  sureties  may  be  required 6  505 

To  be  taken  in  suits  in  personam 47  578 

BEATING— 16        525 
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BONDS— 

L:i  cases  of  arrest  in  suits  in  peraonam 3  501 

When  goods,  chattels,  etc.,  are  attached  in  suits  in 

personam 4  503 

Provisions  as  to  bonds  to  be  given  on  dissolving  at- 
tachment in  suits  in  personam 4  503 

How,  when,  and  before  whom  given  and  taken 5  504 

In  suits  in  personam^  when  and  how  bail  is  reduced .  6  505 

When  and  how  new  sureties  may  be  required  on ... .  6   .     505 

BOTTOMRY  BONDS— 

Suits  on,  how  prosecuted 18        528 

CLAIMANT— 

Provisions  as  to  stipulation  by  claimant  of  property 

in  suits  in  rem 4        503 

In  suits  in  rem,  how  party  claiming  property  shall 
verify  claim 26        544 

claims- 
How  proofs  of  claims  are  made  under  the  limited 
UabiUty  act 55        594 

CLERKS— 

Provisions  as  to  what  clerks  of  District  Courts  shall 
put  in  records  on  appeals  in  Circuit  Court 52        583 

COLLISION— 

Suits  for  collision,  how  prosecuted 15        523 

Provisions  as  to  proceedings  by  claimant  of  vessel, 
or  respondent  proceeded  against  in  personam, 
against  any  other  vessel  contributing  to  same 
collision 59        597 

COMMISSIONERS— 

Provisions  as  to  reference  to,  and  powers  of  same ...     44        566 

COMMISSION— 

When  to  issue  to  take  answer  of  defendant  in  certain 

cases 33        552 

Provisions  for  issuing  a  commission  to  take  further 

proof  in  a  Circuit  Court  on  an  admiralty  appeal. .     49        579 

CONSIGNEE— 

Provisions  as  to  verification  of  claim  by  consignee, 

in  suits  in  rem 26        544 

COSTS— 

To  be  paid  by  defendant  on  opening  default  in  an- 
swering       29        548 

In  case  of  intervention  respecting  proceeds  of  sale 
in  registry  of  court  where  claim  is  deserted  or  dis- 
missed       43        564 
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CRIME— 

Defendant  may  object  by  answer  to  answer  allega- 
tion that  would  expose  him  to  prosecution  and 

punishment  for  crime,  etc 31         650 

CROSS-LIBEL— 

General  provisions  as  to  same 53        586 

DECREE— 

Provisions  for  writ  of  execution  on  final  decree  for 

payment  of  money 21         533 

DEFAULT— 

Provisions  as  to  default  if  defendant  omit  or  refuse 

to  answer  the  libel  in  time 29        548 

When  and  how  default  may  be  set  aside 29        548 

Dismissal  of  libel  on  default  of  due  answer  by  libel- 

lant  to  interrogatories  in  answer 32        551 

Libellant  in  admiralty  suits,  when  deemed  in  default    39        558 
When  decree  rendered  against  defendant  by  de- 
fault may  be  reopened 40        558 

DEPOSITIONS— 

Provisions  for  taking  further  proof  in  a  Circuit 

Court  on  an  admiralty  appeal  by  deposition 4Q        579 

Either  party  taking  further  evidence  of  same  wit- 
nesses, etc 50        582 

DISMISSAL^ 

Of  libel  on  default  of  due  answer  by  libellant  to  in- 
terrogatories in  answer 32         551 

When  libel  may  be  dismissed  on  default  of  libellant    39         558 

EVIDENCE— 

Oral  evidence  in  nature  of  further  proof  in  a  Circuit 
Court  on  an  admiralty  appeal,  how  taken 49-50  579-82 

EXCEPTIONS— 

Answer,  provisions  asto 28        647 

Provisions  for  attachment  against  defendant  where 
full  answer  to  the  libel  is  not  filed  and  exceptions 
taken  thereto 30        549 

To  libel,  allegation,  or  answer,  to  what  they  may  be 

taken 36         554 

EXECUTION— 

When  summary  execution  to  issue  when  bond  or 
stipulation  is  given  where  a  simple  warrant  of 
arrest  in  suits  in  personam 3        501 

When  summary  execution  to  issue  when  bond  or 
stipulation  is  given  on  an  attachment  being  dis- 
solved in  suits  in  personam 4         503 

Nature  of,  in  cases  of  final  decree  for  payment  of 
money 21         633 
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Rule       Page 
FIERI  FACIAS— See  Execution 21        633 

FOREIGN  PORTS— 

Suits  for  moneys  taken  up  in  foreign  port  for  sup- 
plies, repairs,  etc.,  how  brought 17        527 

FORFEITURE— See  Crime 31        650 

FREIGHT— 

Proceedings  against  ship  and  freight  in  rem  by 

material-men 12        514 

Proceedings  against  ship  and  freight  in  rem  for 

mariners'  wages 13         619 

Suits  against  ship  and  freight,  how  brought,  when 
founded  upon  a  mere  maritime  hypothecation  of 
moneys  in  a  foreign  port  for  supplies,  repairs,  etc.     1^         527 

Provisions  where  freight  or  other  proceeds  attached 
in  suits  in  rem  are  in  the  hands  or  possession  of  any 
party 38        556 

FURTHER  proof- 
How  taken  in  a  Circuit  Court  upon  an  admiralty 

appeal 49         679 

When  taken,  to  be  used  in  evidence  on  appeal 50        682 

GARNISHEE— 

Provisions  as  to  same  on  foreign  attachment 37        656 

IMPERTINENCE— 

Provisions  for  exceptions  to 36        654 

IMPRISONMENT— 

For  debt  on  process  from  admiralty  court  abolished 
in  certain  cases 47         578 

INFORMATIONS— 

Contents  of  informations  and  libels  of  information 
upon  seizures  for  any  breach  of  the  revenue  or 
navigation  or  other  laws  of  the  United  States. ...     22        535 

Provisions  as  to  amendment  of 24        541 

INTERROGATORIES— 

At  close  of  libel,  how  answered 27        646 

INTERVENORS— 

How  third  party  is  permitted  to  intervene 34        562 

Stipulations  given  by,  are  to  be  given  and  taken. ...     36        664 
Proceedings  by  intervenor  respecting  claim  for  de- 
livery to  him  of  proceeds 43        564 

IRRELEVANCY— 

Provisions  for  exceptions  to  libel,  etc.,  for 36        654 
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Rule 

libel- 
To  be  filed  before  mesne  process  issues 1        495 

Contents  of  libel  and  informations  upon  seizures  or 
any  breach  of  the  revenue,  navigation,  or  other 

laws  of  the  United  States 22        535 

Of,  in  instance  causes  similar  to  maritime 23        537 

Provisions  for  amendment  of  informations  in  causes 

of  admiralty  and  maritime  jurisdiction 24        541 

Stipulation  by  defendant  with  sureties  in  case  of 

libel  in  personam 25        544 

Contents  of  answer  to  allegations  in  libel 27        546 

When  same  may  be  taken  pro  canfesso 29        548 

When  oath  or  affirmation  of  either  libellant  or  de- 
fendant, to  an  interrogatory  may  be  dispensed 

with 33        652 

To  what  exceptions  to  libel  may  be  taken 36        554 

When  and  how  libel  may  be  amended  where  answer 

alleges  new  fact« 51        582 

When  and  where  filed,  contents  thereof,  and  pro- 
ceedings on  filing  same  under  limited  liability  act  54-7  591-6 
Provisions  as  to  proceedings  by  claimant  of  vessel  or 
respondent  proceeded  against  in  personam  to 
charge  any  other  vessel  contributing  to  same 
collision 59        597 

LIBELLANT— 

May  be  required  by  defendant  to  make  personal 
answer  upon  oath  to  interrogatories  in  answer; 

proceedings  on  default  of  due  answer 32        551 

In  admiralty  suits,  when  deemed  in  default 39        558 

LIMITED  LIABILITY— 

Rules  as  to  proceedings  under  the  limited  liability 

act 54-8    591-7 

Rules  to  apply  to  the  Circuit  Courts  where  cases  are 

pending  on  appeal  from  District  Courts 58        597 

MARINERS'  WAGES— 

Suits  for  same,  how  prosecuted 13        519 

Attachment  in  suits  for,  against  party  having  pos- 
session of  freight  or  other  proceeds  of  property 
attached  in  proceedings  in  rem 38        556 

MARITIME  CAUSES— 

Contents  of  libel  in  instances  causes 23  537 

Provisions  for  amendment  of  libels  in 24  541 

Contents  of  answer  in  Circuit  Court  in 27  546 

Where  third  party  is  permitted  to  intervene  in  suits 

in  rem  in 34  552 


ADMIRALTY  RULES  747 
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Rule       Pace 
MARITIME  CAUSES— continued. 

How  stipulations  in,  are  to  be  given  and  taken 35        554 

When  iibellant  deemed  in  default 30        549 

Hypothecation,  suits  founded  upon,  how  brought. .'    17        527 

marshal- 
To  serve  process 1        495 

I  To  take  bail  on  a  simple  warrant  of  arrest  in  suits  in 

personam 3        501 

To  serve  warrant  of  arrest  against  ship,  etc.,  in  suits 

in  rem 9        506 

To  levy  execution  in  cases  of  final  decree  for  pay- 
ment of  money 21         533 

To  make  sales  of  property  under  decree,  etc 41         560 

When  to  take  bail  in  suits  in  personam 47        578 

MASTER— 

Proceedings  against,  for  mariners'  wages 13        519 

Suits  for  damages  by  collision  against 15        523 

Suits  upon  a  mere  hypothecation  of  master  in  foreign 
port  for  moneys  taken  up  for  supplies,  etc.,  how 
prosecuted 17        627 

MATERIAL^MEN— 

How  they  may  proceed 12        514 

MESNE  PROCESS— See  Procdss 1-2    495-7 

MONITION— 

When  to  issue  to  third  person  in  suits  in  rem 8        506 

Provision  for  in  petitory  and  possessory  suits 20        531 

NAVIGATION— 

Cbntents  of  informations  and  libels  of  information 
upon  seizures  for  any  breach  of  the  revenue,  navi- 
gation, or  other  laws  of  the  United  States 22        535 

NECESSARIES— 

Suits  foimded  on  hypothecation  by  master  for 
moneys  taken  up  in  foreign  port  for  supplies,  re- 
pairs, etc.,  how  prosecuted 17        527 

OATH— 

When  oath  or  affirmation  either  of  Iibellant  or  de- 
fendant, to  an  answer  to  an  interrogatory  may  be 
dispensed  with 33        552 

Provisions  as  to  oaths  and  suits  in  rem 26        544 

Or  affirmation  of  Iibellant  required  to  interroga- 
tories at  close  of  defendant's  answer 32        551 

Or  affirmation  of  garnishee  to  answer  in  cases  of. 

foreign  attachment,  provisions  respecting 37        555 

Or  affirmation  to  answer  not  necessary,  where 
amount  in  dispute  does  not  exceed  $50.00 48        579 
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Role 
OBJECTION— 

May  be  taken  by  defendant  by  answer,  to  answer  an 
allegation  which  would  expose  him  to  punish- 
ment for  crime,  etc 31        550 

PART  OWNERS— 

Nature  of  process  in  petitory  and  possessory  suits 

between  them 20        531 

PENAL  OFFENSE— See  Crime. 

PENALTY— See  Crime. 

PERISHABLE   PROPERTY— 

Provisions  for  sale  of 18        528 

PETITIONS— 

When,  where,  and  how  filed  under  the  limited  lia- 
bility act,  and  provisions  thereunder 54-7    591-6 

PETITORY  SUITS— 

Nature  of  process  in 20        531 

PILOTAGE— 

Suits  for,  how  prosecuted 14        523 

POSSESSORY   suns- 
Nature  of  process  in 20        531 

PRACTICE— 

Provisions  for,  when  not  provided  for  by  these  rules    46        575 

PROCEEDS— 

Of  property  sold  under  decree,  disposition  of 41        560 

Disposition  of  moneys  resulting  from  proceeds  of 

sale  after  payment  into  court 42        563 

Proceedings  by  intervenor  respecting  claim  for  de- 
livery to  him  of 43         664 

PROCESS— 

When  mesne  process  to  issue  from  District  Court. . .       1         495 

By  whom  served 1        495 

In  what  mesne  process  consists  in  suits  in  personam .       2        497 
Nature  of,  and  how  and  by  whom  served  in  suits  in 

rem 9        606 

Nature  of  process  in  petitory  and  possessory  suits 

between  part  owners  and  adverse  proprietors 20        531 

Effect  of  defendant  omitting  or  refusing  to  answer 

libel  on  return-day  of  process,  etc 29        548 

Provisions   for  compulsory  process   in  personam, 

against  garnishee  in  cases  of  foreign  attachment. .     37        555 

PROOF  OF  CLAIMS— See  Claims 55        594 


ADMIRALTY  RULES  749 

Rule       Page 
RECORDS— 

On  appeals  from  District  to  Circuit  Courts,  what  to 

contain  and  what  not  to  contain 52        583 

m 

REFERENCE— 

Provisions  as  to  reference  by  court  to  commissioners    44        566 

REGISTRY  OF  COURT— 

Proceeds  of  sale  of  property  under  decree  to  be  paid 
into 41        560 

Disposition  of  moneys  after  they  have  been  so  paid 

into 42        563 

Proceedings  by  intervenor  respecting  claim  for  de- 
livery to  him  of  proceeds  in,  etc 43        564 

REHEARING— 

Provisions  as  to  same  when  decree  has  been  entered 
against  defendant,  by  default 40        558 

REPAIRS— 

Suits  founded  on  hypothecation  by  master  for 
moneys  taken  up  in  foreign  port  for  supplies, 
repairs,  etc.,  how  prosecuted 17        527 

RETURN-DAY— 

Effect  of  defendant  omitting  or  refusing  to  answer 

libel  on  return-day,  etc 29        548 

RETURN— 

Of  arrest 9        506 

REVENUE— 

Contents  of  informations  and  libels  of  information 
upon  seizures  for  any  breach  of  the  revenue,  navi- 
gation, or  other  laws  of  the  United  States 22        535 

SALE— 

Of  perishable  articles,  etc.,  provisions  for 10        509 

Proceedings  as  to  sale  of  ship  when  arrested  in  suits 
in  rem 11        510 

Of  property;  by  whom  made,  and  disposition  of  pro- 
ceeds   '. 41        560 

Disposition  of  moneys  resulting  from  proceeds  of 
sale,  after  payment  into  court 42        563 

SALVAGE— 

Suits  for,  how  prosecuted 19        529 

Attachment  against  party  having  possession  of 
freight  or  other  proceeds  of  property  attached  in 
proceedings  in  rem  in  salvage  cases 38        556 

SCANDAL— 

Provisions  for  exceptions  to,  in  libel,  etc 36        554 
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Rule 
SECURITY— 

Provisions  for,  in  petitory  and  possessory  suits. ...     20        531 
Provisions  as  to  security  to  be  given  by  respondent 
in  cross-libel 53        586 

SEIZURES— 

Contents  of  informations  and  libels  of  information 
upon  seizures  for  any  breach  of  the  revenue,  navi- 
gation, or  other  laws  of  the  United  States 22        535 

SERVICE— 

Of  warrant  of  arrest  against  ship,  etc.,  in  suits  in 
rem,  how  and  by  whom  made 9        506 

SHIP— 

Proceedings  when  ship  is  arrested  in  suits  in  rem 11        510 

Proceedings  against,  in  rem  by  material  men 12        514 

Proceedings  against,  in  rem  for  mariners'  wages 13        519 

Suits  for  pilotage  against 14        523 

Suits  for  collision  against 15        523 

Suits  against,  how  brought  when  foimded  upon  a 
mere    maritime    hypothecation    of    master    for 
moneys  in  a  foreign  port  for  supplies,  repairs,  etc.     17        527 
Arrest  of,  in  petitory  and  possessory  suits,  provi- 
sions for 20        531 

STIPULATION— See  also  Bonds. 

By  defendant  in  case  of  libel  in  personam,  provisions 

for 25        544 

Provisions  as  to  stipulation  by  claimant  of  property 

.  in  suits  in  rem 26        544 

To  be  given  by  intervenor  in  suits  in  rem;  provisions 

respecting  same 34        552 

When  given  by  intervenor,  or  on  appeal,  or  in  any 

other  maritime  or  admiralty  proceedings,  how  to 

be  given 35        554 

SUITS  IN  PERSONAM— 

Nature  of  process  in 2  497 

Provisions  for  taking  bail  where  a  simple  warrant 
of  arrest  issues,  and  proceedings  are  to  be  taken 

on  the  bond  or  stipulation  given 3  501 

Dissolving  attachment  in  suits  in  personam 4  503 

When  and  how  bail  may  be  reduced 6  505 

New  sureties  may  be  required  on  bail  bond 6  505 

Amount  for  which  warrant  of  arrest  may  issue 7  505 

Suits  for  pilotage,  against  whom  brought 14  523 

Against  master  or  owner  for  damages  by  collision, 

how  prosecuted 15  523 
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SUITS  IN  PERSONAM— can<tnM«d. 

Suite  for  assault  or  beating  on  the  high  seas  in  per- 

sanam  only 16        525 

How  brought  when  founded  upon  a  mere  maritime 
hypothecation  of  master  for  moneys  in  a  foreign 

port  for  supplies,  repairs,  etc , 17        527 

Provisions  in  suits  on  bottomry  bonds 18        528 

Suits  for  salvage,  how  prosecuted 19        529 

Provisions  for  stipulation  on  part  of  the  defendant's 

sureties 25        544 

When  bail  is  to  be  taken  by  marshal  where  simple 

warrant  of  arrest  issues 47        578 

Imprisonment  for  debt  abolished  in  certain  cases. . .     47        578 
Answer  not  to  be  verified  where  amount  in  dispute 

does  not  exceed  $60.00 48        579 

Provisions  as  to  proceedings  by  claimant  of  vessel  or 
respondent  proceeded  against  in  personam  to 
charge  any  other  vessel  contributing  to  same 
collision 59        597 

SUITS  IN  REM— 

Proceedings  when  tackle,  sails,  apparel,  etc.,  are  in 

possession  or  custody  of  third  person 8  506 

Nature  of  process,  and  how  served,  and  by  whom . .  9  506 

Proceedings  when  ship  is  arrested  in  suits  in  rem. . .  11  510 
Proceedings  in  suits  against  master  or  owner,  by 

material  men 12  514 

Proceedings  for  mariner's  wages 13  519 

Against  ship,  etc.,  for  pilotage 14  523 

For  damages  by  collision,  how  prosecuted 15  523 

How  brought  when  founded  upon  a  mere  maritime 

hypothecation  of  moneys  in  a  foreign  port  for  sup- 

phes,  repairs,  etc 17  527 

Provisions  for  suits  on  bottomry  bonds 18  528 

For  salvage,  how  prosecuted 19  529 

How  party  claiming  property  shall  verify  claim 26  544 

How  third  party  is  permitted  to  intervene 34  552 

Provisions  where  freight  or  other  proceeds  attached 

are  in  the  hands  or  possession  of  any  party 38  556 

Answer  not  to  be  verified  where  amoimt  in  dispute 

does  not  exceed  $50.00 48  579 

SUPPLIES— 

Suits  founded  on  hypothecation  of  master  for  mon- 
eys taken  up  in  foreign  port  for  supplies,  etc.,  how 
prosecuted 17        527 
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Rule 
SURETIES— 

Provisions  for  stipulation  by  defendant  with  sureties 

in  case  of  libel  in  personam 25        544 

On  a  stipulation  to  be  given  i)y  intervenor  in  suite  in 

rem 34        552 

SURPLUSAGE— 

Provisions  for  exceptions  to  libel,  etc.,  for 36        554 

TIME— 

For  taking  appeal  from  District  to  Circuit  Courte. .     45        569 
For  rehearing  after  decree  entered  against  defendant 

for  default 40        558 

Amending  libel  where  answer  alleges  new  facte. ...     51         582 

UNITED  STATES— 

Contente  of  informations  and  libels  of  information 
upon  seizures  for  any  breach  of  the  revenue,  navi- 
gation, or  other  laws  of  the  United  States 22        535 

WAGES— See  Mariner's  Wages 13-38  519-56 

WARRANT — See  Arrest  and  Attachment 7-9    505-6 

WRIT  OF  EXECUTION— See  Execution. 

R.  3-4,  pp.  501-3;    21        533 
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FOR  THB 

GENERAL  ORDERS  IN  BANKRUPTCY 

PBBSCRIBED  BT  THB 

SUPREME  COURT  OF  THE  UNITEJD  STATES 

Rule  Pose 

A(XX)UNT&~ 

Of  marshal 19  612 

Of  referee 26  615 

Advances  for  expenses  may  be  repaid 10  609 

Amendments 11  609 

Appeals 36  619 

Arbitration 33  617 

Assignment  of  claim  before  proof 21  613 

Attachment  for  failure  to  furnish  schedule 9  608 

APPEALS  AND  WRITS  OF  ERROR— 

In  bankruptcy  proceedings —  621 

ATTORNEY— 

Proceedings  may  be  conducted  by 4  606 

To  represent  creditor,  letter  of 21  613 

Notice  and  orders  may  be  served  upon 4  606 

Auction,  sale  of  property  to  be  by 18  611 

Bankrupt  may  conduct  proceedings  in  person 4  606 

Blanks  for  process 3  606 

CLAIMS— 

Assigned  before  proof 21  613 

Proved,  transmission  of  to  clerk 24  615 

Of  persons  contingently  liable 21  613 

Reexamination  of 21  613 

Compounding  of 28  616 

Clerks,  compensation  of 35  618 

Compensation  to  clerks,  referees,  and  trustees 35  618 

Composition,  opposition  to 32  617 

Conduct  of  proceedings 4  606 

Consolidation  of  petitions 7  607 

Costs  in  contested  adjudications 34  618 

48  753 
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Rule 

CLAIMS — continued. 
Court  making  first  adjudication  of  bankruptcy  retains 

jurisdiction  of  all  proceedings 6  607 

CREDITOR— 

Mailing  of  notice  to 21  613 

Can  only  manage  his  individual  interest 6  607 

Creditors,  special  meeting  of 25  615 

Debtor  imprisoned 30  616 

Debts,  proof  of 21  613 

DEPOSITIONS— 

Forms  of 21  613 

To  prove  claims 21  613 

DISCHARGE— 

Hearing  of  applications  for 12  610 

Petition  for 31  617 

Opposition  to 32  617 

DOCKET— 

What  to  contain 1  605 

Name  of  attorney  to  be  entered 4  606 

Domicil  of  debtor,  hearing  to  be  at 6  607 

Equity,  proceedings  in 37  620 

Evidence,  taking  of 22  614 

Expenses,  indemnity  for 10  609 

Forms 38  620 

General  provisions 37  620 

Habeas  corpus,  to  produce  imprisoned  debtor 30  616 

Imprisoned  debtor 30  616 

Indemnity  for  expenses 10  609 

Inventory  to  be  prepared  by  trustee 18  611 

Involuntary  bankruptcy,  schedule  in 9  608 

Law,  proceedings  at 37  620 

Marshal,  accounts  of ^  .  19  612 

Money  deposited,  payment  of 29  616 

JURISDICTION— 

Of  Appellate  Courts  in  bankruptcy  causes —  621 

notice- 
To  trustee  of  his  appointment 16  61 1 

Of  filing  of  proof  of  assignment 21  612 

May  be  served  personally  or  on  attorney 4  606 

Opposition  to  discharge  or  c9mposition 32  617 

ORDER— 

Of  referee 23  615 

Of  referee,  review  of 27  615 
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Rule  Face 
ORDER— continued. 

Shall  contain  name  of  party  or  attorney  making  mo- 
tion         4  606 

PAPERS— 

Filed  after  reference 20  612 

Indorsement  and  filing  of 2  606 

Partnership,  proceedings  in  cases  of 8  608 

Payment  of  moneys  deposited 29  616 

PETITIONS— 

Frame  of % 5  606 

Priority  of 7  •  607 

In  different  districts 6  607 

For  discharge 31  617 

Priority  of  petitions 7  607 

Procedm-e 37  620 

Process 3  606 

Proof  of  debts 21  613 

PROPERTY— 

Sale  of 18  611 

Redemption  of 28  616 

Redemption  of  property 28  616 

REFEREE— 

Accounts  of 26  615 

Ck>mpensation  of 35  618 

Duties  of 12  609 

Orders  of 23  615 

Report  of  trustee 17-18  611 

Review  by  judge 27  615 

SALE— 

Of  property 18  611 

Court  may  authorize  private 18  611 

Schedule  in  involuntary  bankruptcy 9  608 

Special  meeting  of  creditors 25  615 

Testimony,  taking  of 22  614 

Transmission  of  proved  claims  to  clerk. 24  615 

TRUSTEE— 

Appointment  and  removal  of 13  610 

Compensation  of 35  618 

Duties  of 17  611 

No  official  or  general 14  610 

Notice  to,  of  his  appointment 16  611 

Not  appointed  in  certain  cases 15  610 

Shall  deliver  proofs  to  referee 21  613 

Witnesses,  examination  of 22  614 
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INDEX 

TO 

SUPREME  COURT  RULES 

From  a.  d.  1790  to  a.  d.  1852 

ABSTRACT  OF  CAUSE— 

What  to  contain R.  8,  p.  3;  R.  29,  p.  10; 

To  be  furnished  before  argument R.  8,  p.  3; 

When  must  be  filed R.  8,  p.  3; 

Number  of  copies  to  be  filed R.  8,  p.  3; 

How  disposed  of  by  clerk 57 

Effect  of  not  filing R.  8,  p.  3; 

By  whom  printed 37 

ADJOURNMENT— 

Day  of,  when  announced 47        18 

Within  three  days,  no  case  will  be  taken  up 47        18 

ADMIRALTY  CASES— 

New  evidence  in,  how  taken 27  8 

Objections  to  evidence  in,  to  be  taken  below 33        11 

AFFIDAVITS— 

Amount  in  dispute  may  be  shown  by 13  4 

For  attachment  to  collect  costs 21  7 

To  move  for  a  certiorari 32  11 

AFFIRMANCE— 

Costs   on 45        17 

Plaintiff  to  be  charged  for  one  copy  of  record 37        13 

AFFIRMATION— 

Of  counsellors  and  attorneys 6  2 

ALLOTMENT— 

Of  judges,  1812 24  7 

AMOUNT  IN  DISPUTE— 

May  be  shown  by  affidavit 13  4 
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Rule  Page 
APPEAL— 

When  to  bto  docketed 43  15 

On  what  terms  plaintiff  may  docket,  after  first  six 

days  of  the  term 43  16 

When  plaintiff  may  not  docket 43  16 

Not  docketed  within  thirty  days  after  beginning  of 

term,  cause  will  be  continued 43  16 

How  may  be  dismissed,  representatives  of  a  deceased 

party  not  coming  in 28  9 

When  defendant  may  have  dismissed. .  R.  30,  p.  10;  43  16 

APPELLANT— 

In  what  cases  to  docket  cause  and  file  record 

R.  19,  p.  5;  R.  30,  p.  10;  43  15 

Within  what  time  to  do  same,  R.  19,  p.  5;  R.  30,  p.  10;  43  15 

When  may  proceed  ex  parte R.  10,  p.  3;  15  4 

But  two  counsel  can  argue  for 23  7 

When  may  move  for  dismissal  of  a  cause 28  9 

APPEARANCE  BY  COUNSEL— 

By  the  filing  of  written  argument 44  16 

When  cause  will  be  dismissed  for  want  of  R.  54,  p.  20;  59  21 

When  to  be  made  to  subpoena 10  3 

ARGUMENT— 

After  what  time,  none  will  be  heard 47  18 

How  many  counsel  may  make,  on  each  side 23  7 

Length  of,  except  on  special  leave 53  19 

Not  heard  on  Saturdays 50  18 

Printed,  will  be  received  by  court 40  14 

Printed,  filing  of,  an  appearance 44  16 

Printed,  must  be  signed  by  attorney  or  counsel 51  19 

Printed,  when  must  be  filed 56  20 

Printed,  when  will  not  be  received 58  21 

ATTACHMENT— 

When  will  issue  for  costs 21  7 

ATTORNEYS— 

Who  may  be  admitted  as 2  1 

Can  not  practice  as  counsellors 3  1 

Oath  or  affirmation  of,  on  admission 6  2 

Or  counsel  must  sign  printed  arguments 51  19- 

• 

ATTORNEY-GENERAL— 

Of  a  state,  when  process  served  on 10  3 

BAIL- 

Motion  to  discharge  from,  how  evidence  taken  on. .  9  3 

BILL  OF   EXCEPTIONS— 

Allowed  by  judges  in  courts  below 38  .  13 
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Rule  Pace 
BILL  OF  EXCEPTIONS— con/tnuerf. 

Not  to  contain  judges'  charge  in  full '. 38  13 

Matters  of  law  only  to  be  inserted 38  14 

BOND— 

For  costs,  to  whom  given,  and  penalty  of 37  13 

BOOKS— 

Of  law  library,  who  may  take,  and  lerms 39  14 

Of  law  library,  penalty  for  not  returning 39  14 

Of  law  library,  judges  may  take  as  they  wish 39  14 

Of  court  library,  where  to  be  put 48  18 

Of  court  library,  judges  can  only  take 48  IS 

BRIEF— 

Printed,  to  be  furnished  before  argument 29  10 

Printed,  when  causes  will  not  be  received  on 47  18 

Printed,  what  to  contain R.  8,  p.  3;  R.  29,  p.  10;  53  19 

CAUSES— 

When  regarded  as  for  trial  at  a  term 19  5 

When  argued  at  first  term,  at  option  of  defendant 

R.  16,  p.  4;  43  16 

When  continued,  at  option  of  defendant,  R.  16,  p.  4;  43  16 

Will  not  be  heard  without  a  printed  brief 29  10 

Willnot  be  heard,  except  a  complete  record  filed. .. .  31  11 

On  docket,  when  court  commences  to  call 36  12 

How  many  called  each  day 36  12 

Go  to  bottom  of  calendar,  if  neither  party  ready. ...  36  12 

Not  taken  out  of  their  order,  except  when 36  12 

Will  not  be  set  down  for  a  particular  day 36  12 

Called  twice,  goes  over  to  next  term 36  13 

May  be  submitted  on  printed  arguments 40  14 

Within  what  time  appellant  to  docket 43  15 

When  appellant  can  not  docket 43  16 

When  defendant  may  docket  or  have  dismissed 43  16 

When  defendant  may  move  to  have  dismissed 

R.  28,  p.  9;  43  16 

When  goes  over  to  next  term  for  delay  in  docketing  43  16 

Will  not  be  argued  within  three  days  of  adjournment  47  18 

When  not  received  on  printed  briefs 47  18 

When  heard  ex  parte,  in  behalf  of  appellant 

R.  10.  p.  3;  15  4 

When  heard  ex  parte,  on  behalf  of  defendant 19  6 

When  heard  ex  parte,  in  behalf  of  either  R.  53,  p.  20;  58  21 

CERTIFICATE  OF  CLERK— 

To  dismiss  cause,  what  to  contain 43  16 
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Rule  Pace 
CERTIORARI— 

In  what  cases  awarded 32  11 

Motions  for,  when  and  how  made 32  11 

When  not  granted,  except  on  special  cause 32  11 

CHANCERY— 

Practice  of  England,  how  far  adopted 7  2 

Practice  of  England,  may  be  altered  as  necessary ....  7  2 

CIRCUITS— 

Allotment  of  judges  for 24  7 

CIRCUIT  COURTS— 

Judgments  of,  when  writ  of  error  to  first  term  of  this 

court 43  15 

Judgment  reversed,  to  whom  goes  costs 22  7 

May  issue  commissions  in  cases  of  further  proof. ...  25  8 
May  issue  commissions  to  take  evidence  in  admiralty 

cases 27  8 

Judges,   allotment  of 24  7 

Judges,  when  may  send  up  original  papers 26  8 

Judges,  what  exceptions  to  allow 38  13 

CLERK— 

Appointment  of  John  Tucker  as 1  1 

To  keep  his  office  at  seat  of  government 1  1 

Not  to  practice  as  counsel  or  attorney 1  1 

Not  to  allow  records  to  be  taken,  except  with  con- 
sent of  court 12  4 

Not  to  allow  original  records  to  be  taken  in  any  case  35  12 

When  r^ponsible  for  records  taken  out  of  office 12  4 

To  take  security  from  plaintiff  for  costs,  in  all  cases.  37  13 

May  have  attachment  to  collect  costs 21  7 

To  have  printed  for  the  court  fifteen  copies  of  record  37  13 

To  deliver  one  copy  to  each  party 37  13 

When  to  allow  books  to  be  taken  irom  the  library. .  39  14 
To  keep  a  record  thereof;  and  may  require  their  re- 
turn   .' 39  14 

To  preserve  and  record  opinions  of  the  court 

R.  41,  p.  15;  42  15 

In  cases  of  dismissal,  to  send  mandate  to  court  below  45  17 

To  take  charge  of  the  books  of  the  court 48  18 

Not  to  permit  any  one,  except  the  judges,  to  take 

them 48  18 

To  distribute  copies  of  the  "  printed  abstract " 57  21 

CLERK'S  certificate- 
To  dismiss  cause,  what  to  contain 43  16 
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Rule  Pace 
COMMISSIONS— 

For  further  proof,  by  whom  issued 25  8 

Ib  admiralty  cases,  who  may  issue 27  8 

In  admiralty  cases,  terms  and  conditions  of 27  9 

CONTINUANCE  OF  CAUSE— 

When  to  next  term R.  36,  p.  12;  43  16 

Whei^  at  option  of  defendant R.  16,  p.  4;  43  16 

When  on  death  of  counsel 23  7 

COSTS— 

Security  for,  from  plaintiff,  in  all  cases 37  13 

Security  for,  to  be  by  bond,  or  a  deposit 37  13 

Attachment  for,  on  bill  being  served 21  7 

To  whom,  in  Circuit  Court,  upon  reversal 22  7 

For  record,  when  each  party  charged  with 37  13 

On  dismissal,  to  defendant,  unle^  otherwise  agreed  45  17 

On  affirmance,  to  defendant,  unless  otherwise  ordered  45  17 

On  reversal,  to  plaintiff,  unless  otherwise  ordered. .  45  17 

To  be  inserted,  with  taxed  items  in  mandate 45  17 

Not  allowed  for  or  against  United  States 45  17 

None  on  dismissal  for  want  of  jurisdiction 45  17 

None  on  reversal  for  want  of  jurisdiction 45  17 

When  cause  dismissed  for  want  of  appearance 54  20 

When  cause  has  been  called  at  two  terms  and  dismissed  55  20 

COUNSEL— 

Who  may  be  admitted  as 2  1 

Oath  or  affirmation  of 6  2 

May  be  admitted  as  attorneys 14  4 

To  furnish  a  brief  to  the  court 8  3 

But  two  to  argue  on  each  side 23  7 

May  submit  cause  on  printed  arguments. 40  14 

Appearance  of,  by  filing  printed  arguments 44  16 

Or  attorney  must  sign  such  arguments 51  19 

Not  to  speak  over  two  hours,  without  leave 53  19 

Will  not  be  heard,  unless  printed  abstract  be  first  filed  53  19 

COURT— 

• 

Clerk  to  keep  his  office  at  seat  of  government 1  1 

Process  of,  to  be  in  the  name  of  the  President 5  2 

To  be  furnished  with  statement  and  points 8  3 

To  be  furnished  with  abstract,  before  argument. . . ;  29  10 

May  issue  commissions  for  further  proof 25  8 

May  issue  commissions  in  admiralty  cases 27  S 

When  original  papers  may  be  sent  to 26  8 

When  commences  to  call  the  docket 36  12 

Now  many  cases  will  call  each  day 36  12 

Will  decide  causes  on  printed  arguments 40  14 
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Rule  Face 
COURT— corrfinwerf. 

Opinions  of,  to  be  filed  and  recorded  by  the  clerk 

R.  41,  p.  15;  42  15 

Opinions,  originals  to  be  delivered  to  the  reporter.  .42  15 

When  will  not  receive  cases  on  printed  briefs 47  18 

When  will  announce  time  of  adjournment 47  18 

When  will  cease  to  hear  further  argimients 47  18 

CROSS-INTERROGATORIES— 

On  commissions  in  admiralty  cases 27  9 

To  be  filed  in  twenty  days  after  notice 27  9 

DAJklAGES— 

Interest  a  part  thereof 18  5 

Rate  of,  when  writ  of  error  sued  out  for  delay 17  6 

Rate  of,  when  there  is  a  real  controversy 18  5 

To  what  time  calculated,  when  given 20  6 

DEATH  OF  party- 
How  representatives  may  come  in 28  9 

DEFENDANT— 

Non-appearance  of,  on  service  of  subpoena,  appellant 

may  proceed  ex  parte R.  10,  p.  3;  15  4 

When  may  appear  and  proceed  to  trial 16  4 

When  may  have  cause  continued R.  16,  p.  4;  43  16 

When  may  inove  for  dismissal  of  cause. R.  28,  p.  9;  43  16 

When  may  proceed  ex  parte 19  6 

But  two  coimsel  can  argue  for 23  7 

DEPOSIT  FOR  COSTS—  ' 

When  clerk  may  require 37  13 

DEPOSITION— 

Evidence  by,  on  motion  to  discharge  from  bail 9  3 

In  cases  of  further  proof 25  8 

DIMINUTION  OF  RECORD— 

Certiorari  for,  how  awarded 32  11 

DISMISSAL— 

Of  cause,  when  defendant  entitled  to 1 . .  43  16 

Of  cause,  how  effected • 43  16 

Of  cause,  representatives  of  deceased  party  not  com- 

ingin 28  9 

Of  cause,  when  one  record  to  be  taxed  against  appel- 
lant    37  13 

Of  cause,  when  both  parties  to  pay  for  same 37  13 

Of  cause,  costs  on  to  defendant 45  17 

Of  cause,  mandate  to  be  sent  to  court  below 45  17 

Of  cause,  for  want  >)f  appearance,  and  costs  on 54  20 

Of  cause,  after  being' twice  called,  and  costs  on 55  20 
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Rule     Pace 
DISTRICT  OF  COLUMBIA— 

Judgments  in  courts  of,  when  may  be  heard,  at  first 

term  of  court.,  after  rendition R.  19,  p.  5;    43        15 

DISTRICT  COURTS— 

Judges  of,  what  exceptions  to  allow 38        13 

DOCKET— 

When  court  commences  to  call 36  12 

How  many  causes  of  called  each  day 36  12 

When  causes  to  go  to  foot  of 36  12 

Causes  put  at  ioot  of,  can  not  be  taken  up 36  13 

When  plaintiff  to  put  causes  on 43  -15 

When  defendant  may  put  causes  on 43  16 

When  plaintiff  may  not  put  causes  on 43  16 

EQUITY  CAUSES— 

All  objections  to  evidence  in,  to  be  made  in  court  be- 
low       33        11 

EVIDENCE— 

On  motion  to  discharge  bail,  how  taken 9  3 

New,  in  admiralty  cases,  how  taken 27  8 

Objections  to,  not  allowed,  unless  made  below »  33  11 

EX  PARTE— 

When  appellant  may  thus  proceed ....  R.  10,  p.  3;     15  4 

When  defendant  may  thus  proceed 19  5 

FRIDAYS— 

What  motions  preferred 60        18 

FURTHER  PROOF— 

Taken  by  commission 25  8 

GOVERNOR  OF  A  STATE— 

When  service  of  process  on 10  3 

HEARING  OF  CAUSE— 

Not  without  a  printed  brief 29  10 

Not  unless  a  complete  record  filed 31  11 

Will  not  be  set  down  for  a  given  day 36  12 

When  goes  over  to  next  term 36  13 

May  be  by  printed  arguments 40  14 

Not  within  three  days  of  adjournment 47  18 

Ex  parte  on  behalf  of  appellant R.  10,  p.  3;  15  4 

Ex  parte  on  behalf  of  defendant 19  5 

interest- 
To  be  computed  as  part  of  damages 18  5 

interrogatories— 

On  commissions  in  admiralty  cases 27  9 
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Rule  Page 
JUDGES— 

Allotment  of,  for  the  circuits,  1812 24  7 

Of  Circuit  Court,  may  send  up  original  papers 26  8 

Of  courts  below,  what  exceptions  to  allow 38  13 

Charge  not  to  be  inserted  in  bill  of  exceptions 38  13 

To  have  free  use  of  books  in  law  library 39  14 

Alone  to  take  books  from  court  library 48  18 

JUDGMENTS— 

Of  Circuit  Courts,  when  may  be  brought  up  to  this 

court,  first  term  after  being  rendered 43  15 

Of  courts  in  District  of  Columbia,  when 19  6 

Of  Circuit  Court  reversed,  to  whom  costs  below 22  7 

Transcript  of,  for  reporter 42  15 

Damages  on,  how  calculated 20  6 

KING'S  BENCH— 

Practice  of,  how  far  adopted 7  2 

Practice  of,  may  be  altered 7  2 

LAW— 

Matters  of,  only  to  be  inserted  in  bills  of  exceptions  38  13 

mandate- 
To  be  sent  to  court  below,  on  dismissal 45  17 

What  the  nature  of,  and  why  sent 45  17 

Costs,  with  taxed  items,  to  go  with 45  17 

MOTIONS— 

To  be  reduced  to  writing  and  what  to  contain 46  17 

To  discharge  on  bail,  evidence  in 9  3 

To  substitute  representatives  of  deceased  party. ...  28  9 

For  certiorari  in  case  of  diminution 32  11 

To  dismiss  cause 43  ■   16 

What  ones  entitled  to  a  preference,  and  when 50  19 

NEW  EVIDENCE— 

In  admiralty  causes,  how  taken 27  8 

NON-APPEARANCE— 

Of  defendant,  to  subpoena,  effect  of 10  3 

Of  defendant,  to  writ  of  error,  eflfect  of 15  4 

Generally,  effect  of 54  20 

NOTICE— 

Of  interrogatories  on  commissions  in  admiralty. ...  27  8 

To  file  cross-interrogatories 27  9 

To  appear  to  subpoena 10  3 

OATH— 

Of  coimsellors  and  attorneys 6  2 
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Rule  Pafe 
OFFICE,   CLERK'S— 

To  be  kept  at  seat  of  government 1  1 

OBJECTIONS  TO  EVIDENCE— 

Must  be  taken  in  court  below 33  11 

OPINIONS  OF  court- 
To  be  filed  with  the  clerk 41  15 

To  be  recorded,  and  when 42  15 

Originals  to  be  delivered  to  reporter 42  15 

ORAL  TESTIMONY— 

When  may  be  given  in  open  court , .  27  9 

ORDERS— 

Defendant  not  appearing,  to  subpoena 10  3 

To  issue  commission  for  further  proof 25  8 

To  issue  commission  in  admiralty  and  equity  cases. .  27  8 
To  dismiss  or  reverse  writ  of  error  or  appeal,  if  repre- 
sentatives of  deceased  party  do  not  appear 28  9 

In  such  case,  when,  where,  and  how  long  to  be  printed  28  9 

For  certiorari  on  diminution 32  11 

ORIGINAL  PAPERS— 

When  may  be  sent  from  court  below 26  8 

ORIGINAL  RECORDS— 

Not  be  taken  from  clerk's  office  or  court 35  12 

PARTIES— 

May  show  amount  in  dispute  by  affidavit 13  4 

To  give  security  for  costs 21  7 

Attachments  may  issue  against,  for  costs 21  7 

To  insert  only  matters  of  law  in  bills  of  exceptions. .  38  14 

Not  appearing  at  second  term,  cause  dismissed 54  20 

Death  of,  representatives  may  come  in .28  9 

PAYMENT  OF  COSTS— 

Attachment  to  compel 21  7 

PLAINTIFF— 

May  proceed  ex  parUj  if  defendant  not  appears  on 

service  of  subpoena 10  3 

May  proceed  ex  parte^  if  defendant  in  error  does  not 

appear 15  4 

When  to  file  record  and  docket  cause 43  15 

Failing  to  file  record,  defendant  may  do  so 43  16 

But  two  counsel  may  argue  for 23  7 

May  have  record  reversed,  if  representatives  of  de- 
ceased defendant  do  not  come  in 28  9 

Liable  to  costs,  on  dismissal  for  want  of  appearance  54  20 

Liable  to  costs,  on  dismissal  for  neglect  to  argue 55  20 


SUPREME  COURT  RULES  765 

Rule    Page 
POINTS— 

To  be  furnished  the  court 8         3 

PRACTICE  OF  COURT— 

.How  far  controlled  by  that  of  King's  Bench,  and 

chancery  of  England 7  2 

PRESIDENT— 

Process  of  court  to  be  in  his  name 5  2 

PRINTED  ABSTRACT— 

Twelve  copies  to  be  filed  with  clerk 57        21 

When  to  be  filed,  and  how  disposed  of 57        21 

PRINTED  ARGUMENTS— 

Causes  may  be  submitted  on 40  14 

Filing  of,  an  appearance 44  16 

Must  be  signed  by  attorney  or  counsel 51  19 

When  must  be  filed 56  20 

When  will  not  be  received 58  21 

PRINTED  BRIEFS— 

.      After,  when  case  will  not  be  received  on 47        18 

PRINTED  STATEMENT— 

Twelve  copies  to  be  filed,  and  what  to  contain 

R.  8,  p.  3;    57        21 

When  filed,  and  how  disposed  of R.  53,  p.  19;    57        21 

Effect  of  not  filing R.  8,  p.  3;  R.  53,  p.  19;    58        21 

PRINTING  RECORDS— 

Expense,  how  borne 37        13 

process- 
To  be  in  the  name  of  the  president 5  2 

Against  a  state,  on  whom  to  be  served 10  3 

To  compel  payment  of  costs 21  7 

In  nature  of  a  procedendo  to  the  court  below 45  17 

PROCEDENDO— 

Process  in  nature  of,  when  to  issue 45        17 

RECORDS— 

When  and  how  may  be  taken  from  clerk's  office. ...     12  4 

Original,  not  to  be  taken 35        12 

RECORD— 

True  copy  of ,  to  be  sent  on  writ  of  error 11  3 

When  to  be  delivered,  that  cause  may  stand  for  trial 

in  the  course  of  the  term 19  5 

When  so  delivered,  as  that  cause  to  be  continued ...  19  5 

Complete  one  must  be  filed,  before  argument 31  11 

Certiorari  in  case  of  diminution  of 32  11 
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Rule 

RECORD— continued. 

Fifteen  copies  tyo  be  printed  for  court 37  13 

Expense  of  printing  same 37  13 

One  copy  to  be  given  to  each  party 37  13 

When  each  party  to  pay  half  fees  for  a  copy 37  13 

When  plaintiff  may  file 43  15 

When  defendant  may  file 43  16 

When  plaintiff  may  not  file 43  16 

When  filed  so  that  cause  stands  continued 43  16 

REPORTER— 

To  use  original  opinions  of  the  court 42  15 

How  long  may  retain  the  same 41  15 

To  have  transcript  of  judgment  or  decree 42  15 

REPRESENTATIVES— 

Of  a  deceased  party,  how  may  come  in 28  9 

Of  a  deceased  party,  how  may  be  bxx)ught  in 28  9 

Of  a  deceased  party,  effect  of  not  coming  in 28  9 

RETURN  TO  WRIT  OF  ERROR— 

How  made 10  3 

REVERSAL— 

Of  cause,  if  representatives  do  not  come  in 28  9 

Of  judgment  or  decree,  costs  on R.  22,  p.  7;  45  17 

SATURDAYS- 
NO  arguments  heard  on 50  18 

seal- 
To  be  attached  to  return  of  writ  of  error 11  3 

SECURITY— 

For  costs,  in  what  to  be 21  7 

STATEMENT  OF  CASE— 

To  be  furnished  the  court 8  3 

What  must  contain R.  29,  p.  10;  53  19 

Twelve  copies  to  be  filed 57  21 

How  disposed  of 57  21 

Consequence  of  not  filing 53  19 

SUBPOENA— 

When  must  be  served 10  3 

Effect  of  not  appearing  on  service  of 10  3 

SUM  IN  DISPUTE— 

May  be  shown  by  affidavit 13  4 

SURETIES    FOR    COSTS— 

Attachments  may  issue  against 21  7 

TIME— 

Service  of  subpoena 10  3 

Within  which  plaintiff  may  file  record 43  15 
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Rule    Pa«e 
TTME-rcontinued. 

When  plaintiff  may  not  file  record 43  16 

When  defendant  may  file  record 43  16 

To  file  cross-interrogatories  in  admiralty  and  equity 

cases 27  9 

Of  docketing  writs  of  error  and  appeals 43  15 

In  which  to  file  printed  arguments 56  20 

In  which  to  file  printed  abstracts 57  21 

TESTIMONY— 

When  taken  by  commission R.  25,  p.  8;    27  8 

When  oral  in  open  court 27  9 

TRIAI^ 

When  at  first  term R.  16,  p.  4;     19  5 

When  may  be  continued  at  option  of  defendant  to 

next  term R.  16,  p.  4;  R.  19,  p.  5;    43        16 

When  goes  over  in  any  event 43        16 

VALUE  OF  AMOUNT  IN  DISPUTE— 

May  be  determined  by  affidavit 13  4 

VIVA  VOCE  TESTIMONY— 

When  not'  allowed. . .  .* 9  3 

When  received 27  9 

UNITED  STATES— 

Costs  not  allowed  for  or  against 45        17 

WITNESSES— 

In  admiralty  cases,  testimony  of  how  taken 27  8 

WRIT  OF  ERROR— 

Return  to,  how  made 

When  to  issue,  that  cause  may  be  tried  at  first  term 

When  issues  so  that  cause  is  continued 

Damages,  when  sued  out  for  delay 

Damages,  when  a  real  controversy 

How  dismissed,  case  of  deceased  party 

How  reversed,  case  of  deceased  party 

When  plaintiff  may  docket 

When  plaintiff  may  not  docket 

When  defendant  may  docket 

When  defendant  may  have  dismissed 

Dismissal  of,  costs  to  defendant 

Affirmance  of,  costs  to  defendant 

Reversal  of,  costs  to  plaintiff 

Dismissal  of  for  want  of  appearance,  plaintiff  to  pay 

costs 

Dismissal  of  for  failure  to  argue,  plaintiff  to  pay  costs 
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16 
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28 
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28 
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16 
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16 
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17 

45 

17 

45 

17 
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RULES  OF  THE  SUPREME  COURT 

i 

Adopted  at  the  January  Term,  a.  d.  1858 

Rule    CUuse    Page 
ABATEMENT— 

Death  of  party  does  not  cause  in  Supreme 

Court 15  1  29 

Representative  made  party,  when 15  1  29 

Of  appeal  for  want  of  appearance 15  2  30 

ADJOURNMENT— 

Announced  ten  days  prior  to . . .' 28  35 

.  • 

ADMIRALTY— 

When  further  proof  t^ken  on  appeal  in 12  2        28 

Objections  to  evidence  in,  not  allowed 13  29 

AFFIDAVIT— 

Must  dCcoitipany  motion  for  certiorari 14  29 

AFFIRMANCE— 

Costs  allowed  to  appellee,  etc 24  1  33 

Interest,  how  computed  on 23  1  32 

Damages,  when  given  on 23  3  32 

APPEAL— 

Interest  and  damages  on 23  2        32 

APPELLEE— 

Right  of  to  docket  cause,  etc 9  2        26 

APPEARANCE— 

When  time  for  extended  for  certain  States  and 

territories 9  3        27 

Of  representative  in  case  of  death  of  party.  .15  1         29 

When  action  abates  for  want  of 15  2        30 

Cause  dismissed  on  failure  of,  by  plaintiff 16  30 

Failure  to  make,  by  defendant,  effect  of . ...  17  30 

Effect  when  neither  party  makes  an 18  30 
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31 
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31 

32 
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Rule    Clause  Page 

ARGUMENT— 

When  cause  standQ  for 9         1        26 

Case  dismissed,  when  parties  not  prepared 

after  two   c^lls«  *,.*.,*. 19 

Court  will  receive. printed,  when 20 

Effect  of  filing  printed. , 20 

When  oral  argument  presented 20 

Brief  not  received  after  oral  argument 20 

Two  ooimsel  only  will  be  heard 21 

Restriction  of  length  of,  on  oral 21 

Effect  of  failure  to  file  brief 21 

Default  in  filing  printed,  effect  of 21 

Order  of,  opening  and  close 22 

Cross-appeals  must  be  argued  together 22 

No  cause  taken  up  for,  within  three  days  of 

adjournment 28                   35 

ATTORNEYS  AND  COUNSEL— 

Admission   of,   to   practice 2 

Form  of  oath  to  be  taken 2 

Printed  arguments  signed  by.' 21 

Copy  of  printed  argument  furnished  to 21 

Two  only  to  be  heard  on  argument 21 

Time  allowed  for  argument 21 

BILL  OF  EXCEPTIONS— 

Allowance  of  by  circuit  and  district  judges ....  4                    24 

BRIEFS— 

Not  received  after  argument 20 

When  to  be  filed  with  clerk 21 

What  to  contain 21 

To  be  signed 21 

CALIFORNIA— 

Extension  of  time  in  appeals  and  writs  of  error 

from 9          3        27 

CERTIORARI— 

When  awarded  for  diminution  of  record 14                    29 

When  motions  for,  to  be  made 14                    29 

Facts  on  which  motion  based,  verified  by  affi- 
davit    14                    29 

When  not  granted 14                    29 

CIRCUIT  JUDGE— 

Allowance  of  bill  of  exceptions  by 4                   24 

CIRCUIT  COURT— 

May  order  taking  of  testimony  on  commission  12          1        28 

49 


1 

23 

2 

23 

4 

31 

6 

32 

1 

31 

2 

31 

3 

31 

3 

31 

3 

31 

4 

31 

770  INDEX 

Rule  ClauBe  Pace 
CLERK  OF  SUPREME  COURT— 

Where  to  reside  and  keep  his  office 1  1        23 

Shall  not  permit  any  original  paper  taken 

from    office 1  1        23 

To  have  charge  of  library,  etc 7  1        25 

Shall  take  bond  for  costs 10  1        27 

Fee  of ,  for  printing  records 10  5        27 

Shall  furnish  copies  of  records  to  printer -10  3        27 

Fees  to  be  charged  by 10  4        27 

Against  whom  to  charge  fees  in  case  of  dis- 
missal    10  6        27 

To  issue  mandate  to  court  below 24  5        33 

Deliver  copy  of  opinion  to  reporter 25  1        33 

To  cause  opinions  of  judges  to  be  recorded ...  25  2        34 

Must  preserve  original  opinions 25  3        34 

COMMISSIONS  TO  TAKE  TESTIMONY— 

What  court  to  issue 12  2        28 

CONFERENCE-ROOM— 

Clerk  of  court  has  charge  of 7  2        25 

CONTINUANCE— 

Of  causes  on  appeal 26  34 

COSTS— 

Clerk  n\ust  take  security  for 10  1        27 

Of  printing  records,  charged  in  expenses  of 

court 10  2        27 

Charged  in  case  of  dismissal 10  6        27 

When  attachment  for  may  issue 10  7        27 

On  dismissal  for  want  of  appearance 18  .  30 

Default  at  second  term 19  30 

Generally 24  1        33 

On  affirmance,  allowance  of 24  2        83 

On  reversal,  allowance  of 24  3        33 

Allowed  in  Supreme  Court,  inserted  in  mandate  25  5        33 

United  States  exempt  from  liability  for 25  4        33 

COUNSELLORS — See  Attorneys  and  Counsel. 

CROSS-APPEALS— 

Must  be  argued  together 22  32 

DAMAGES— 

Allowed  on  frivolous  appeals 23  3        33 

DEATH— 

Of  party  does  not  abate  suit 15  1        29 

When  on  death  of  party  action  will  abate 15  2        30 
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Rule    OUuse  Page 

DEEDS,  ETC.— 

Objection  to  must  be  taken  in  court  below. . .  13                    29 

DEFAULT— 

If  defendant  make,  plaintiff  may  proceed  ex 

parte 5 

Dismissal  of  writ  of  error  if  defendant  makes  17 

When  defendant  makes,  plaintiff  may  proceed  16 

Dismissal  for  non-appearance  of  both  parties  18 

In  filing  brief,  effect  of 21 

Argument 21 

DEPOSITIONS— 

To  be  taken  on  commission 12 

Notice,  with  copies  of  interrogatories  served  12 

What  court  to  issue,  commission  to  take 12 

Time  of  filing  cross-interrogatories 12 

DIMINUTION  OF  RECORD— 

Application  for  certiorari  on 14                    29 

DISMISSAL— 

Of  appeal  for  failure  to  docket  cause 9          1         26 

Who  taxed  with  fee  for  copy  in  case  of 10          5        27 

When  writ  of  error  dismissed  for  non-appear- 
ance of  plaintiff 16                    30 

For  non-appearance  of  both  parties  at  second 

term 18                    30 

Costs  allowed  on  to  defendant  or  appellee 24          1        33 

In  vacation  by  agreement  of  parties 28                    35 

DISTRICT  JUDGE— 

Allowance  of  bill  of  exceptions  by 4                    24 

DOCKET— 

Called  on  second  day  of  term 26 

Ten  cases  on  for  each  day's  hearing 26 

Cases  heard  in  advance  of  order 26 

Order  of  cases  on 26 

Continuance  of  causes  until  next  term 26 

DOCKETING  CASES— 

By  plaintiff  in  error  or  appellant 9 

By  defendant  in  error  or  appeOee 9 

EVIDENCE— 

When  and  how  taken  on  order  for  further 

proof 12 

In  maritime  cases,  how  new  evidence  taken . .  12 

When  deemed  admitted 13 

Objections  to  deeds,  etc.,  not  allowed 13 
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34 
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Rule  Clause  Pace 
EXCEPTIONS— 

Bill  of  ..... , 4  24 

exhibits- 
Id  record  objections  to 13  29 

FEES— 

Of  clerk,  security  taken  by  bond 10  1        27 

Clerk  must  charge  the  legal  for  record 10  3        27 

Attachment  for,  when  to  issue 10  7        27 

Taxed  on  dismissal  for  want  of  jurisdiction ...  10  6        27 

Taxed  on  afllrmance,  reversal,  or  dismissal. . .  10  5        27 

FRIVOLOUS  APPEAIr- 

Damages  allowed  on 23  3        32 

INTEREST— 

On  affirming  judgment,  how  computed 23  1        32 

Same  rule  on  affirming  decree  in  equity 23  2        32 

LAW  LIBRARY— 

Use  of  books,  regulation  of 7  1        25 

Clerk  of  court  has  charge  of 7  2        25 

MANDATE— 

On  dismissal  of  suit,  clerk  to  issue. 24  5        33 

Costs  to  be  inserted  in 24  6        33 

On  dismissal  of  cause  in  vacation 29  35 

MARITIME  CASES— 

Further  proof  in,  how  taken 12  2        28 

MOTION-DAY— 27  34 

MOTIONS— 

Must  be  in  writing 6  24 

Day  for  hearing  of 27  34 

For  certiorari  supported  by  affidavit 14  29 

When  motion  to  be  made 14  29 

NEVADA— 

Docket  of  cases  on  appeal  from 9  3        27 

NEW  MEXICO— 

Docket  of  cases  on  api>eal  from 9  3        27 

NOTICE— 

Of  taking  depositions  in  maritime  cases 12  2        28 

OATH— 

Of  attorney  or  counsel 2  2        23 

OPINIONS— 

Of  court,  recorded  by  clerk  when 25  2        34 

Duty  of  clerk  respecting 25  1         33 

Preservation   of 25  3        34 

Original  papers,  how  sent  up 8  3        25 
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Rule    Clauae  Fkge 

OREGON— 

Docket  of  causes  on  appeal  from 9         3        27 

papers- 
How  sent  up  on  appeal 8 

Translation  of,  when  in  foreign  language 11 

PARTIES— 

Death  of,  representative  shall  become 15 

Death  of,  suggested,  when  cause  abates 15 

plaintiff- 
No  appearance  of 16                  30 

POSTPONEMENT— 

To  next  term,  after  being  called,  when 26                   34 

PRACTICE— 

In  Supreme  Court,  by  what  regulated 3 

On  death  of  party  on  appeal  or  writ  of  error.  15 

PROCESS— 

In  whose  name  to  be 5 

How  served  on  a  State 5 

Subpcena,  service  on  individual 5 

RECORD— 

When  to  be  filed 9 

What  to  be  filed  as 8 

Printed  for  use  of  court 10 

Clerk  to  supervise  printing  of 10 

Distribution  of  printed  copies 10 

Fees  for  one  copy  only  to  be  charged 10 

Who  entitled  to  copy  of 10 

When  translations  inserted  in 11 

Diminution  of,  certiorari  upon '  14 

Opinions  of  court  to  be  made  of ^.  25 

REPRESENTATIVES  OF  DECEASED  PARTIES— 

Appearing 15 

Not  app)earing 15 

REPORTER— 

To  receive  copy  of  opinion  of  court 25          3        34 

RETURN— 

Of  writ  of  error,  how  to  be  made 8 

Of  original  papers  in  Supreme  Court,  when ...  8 

What  to  accompany  record 8 

Complete  record  to  be  made 8 

REVERSAIr- 

Costs  on  judgment  of 24          1        33 
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Rule    Cl&use  Pace 

REVIVOR— 

How  on  death  of  party 15    1    29 

SECOND  ti:rm— 

Neither  party  ready  for  trial 19  30 

SECURITY— 

For  clerk's  fees  must  be  taken  by  clerk 10  1         27 

SERVICE— 

Of  process,  how  served  on  a  State 5  2        24 

Of  subpoena,  time  of 5  3        24 

state- 
How  process  served  on 6  2        24 

SUBPCENA- 

Must  be  served  sixty  days  before  return-day.  .5  3        24 

SUPREME  COURT  CLERK— See  Clerk. 

TRANSLATIONS— 

Of  documents  in  foreign  language,  supplied.  .11  28 

UNITED  STATES— 

Exempt  from  liability  for  costs 25  4        33 

UTAH— 

Docket  of  causes  on  appeal  from 9  3        27 

VACATION— 

Dismissal  of  causes  in 29  35 

VERIFICATION— 

Of  application  for  certiorari 14  29 

WASHINGTON— 

Docket  of  causes  on  appeal  from 9  3        27 

WRIT  OF  ERROR— 

Return  of,  how  made,  by  whom 8  1  25 

Will  not  be  heard  without  complete  record. . .  8  2  25 

When  original  papers,  sent  up,  on 8  3  25 
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